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[No.  3802.     Decided  September  3,  1001.] 

C.  F.  Leavenworth^  as  Administrator,  Besyondent,  c. 
Chakles  a.  Biixings,  as  Slienff  of  Thurston  County, 
Appellant. 

WEW  TRIAL — EXTEXSIOX  OF  TIME  FOR  APPLICATION — REPEAL  BY  IMPLI- 
CATION. 

Laws  1897,  p.  13,  which  requires  a  motion  for  a  new  trial  to 
be  filed  within  two  days  after  verdict  rendered  does  not  repeal 
by  implication,  so  far  as  motions  for  new  trial  are  concerned. 
Laws  1893,  p.  414,  §  24,  which  provides  that  **the  court  may  en- 
large or  extend  the  time,  for  good  cause  shown,  within  which,  by 
statute,  any  act  is  to  be  done,  proceeding  had  or  taken,  notice  of 
paper  filed  or  served,  or  may,  on  such  terms  as  are  just,  permit 
the  same  to  be  done  or  supplied  after  the  time  therefor  has  ex- 
pired/' and  consequently  the  action  of  the  court  on  the  day  fol- 
lowing the  rendition  of  a  verdict,  in  granting  an  extension  of 
twelve  days'  time  in  which  to  file  a  motion  for  a  new  trial,  was 
not  erroneous. 

Appeal  from  Superior  Court,  Thurston  C«»iinty. — Hon. 
Charles  W.  Hodgdon^  Judge.    AflSrmed. 

Alfred  Thompson  and  Troy  £  Falknor,  ifjr  appellanu 
/.  W.  Robinson,  for  respondent. 

1 — 26  WASH. 


LEAVENWORTH    v.    BILLINGS. 


Opinion  of  the  Court— White,  J.         [26  Wash. 

The  opinion  of  the  court  was  delivered  by 

White^  J. — The  appeal  in  this  action  is  from  the  mo- 
tion denying  judgment  in  accordance  with  the  verdiei', 
and  allowing  the  respondent's  motion  for  a  new  trial.  On 
Xovember  19,  1900,  the  cause  herein  was  tried  by  a  jury 
and  a  verdict  rendered  for  the  defendant,  which  verdict 
was  duly  entered  and  filed  in  the  superior  court  of  Thurs- 
ton county  iS^vember  19,  1900.  On  Xovember  20,  1900, 
the  court  made  an  order  allowing  twelve  days'  further 
time  in  which  to  file  a  motion  to  set  aside  the  verdict  and 
for  a  now  trial,  and  a  motion  for  a  new  trial  was  filed 
within  the  extended  time.  From  the  view  we  take  of  this 
case,  it  is  unnecessary  to  pass  upon  the  motion  to  dismiss 
the  appeal. 

The  only  question  presented  here  for  review  is,  had  the 
superior  court  authority  to  extend  the  time  in  which  to 
file  a  motion  for  a  new  trial  ?  By  §  24,  page  414  of  Ihe 
Session  Laws  of  1893,  the  superior  courts  were  given  au- 
thority to  enlarge  or  extend  the  time  in  which  any  act  is 
to  be  done,  including,  under  the  general  language  ^1S('(1, 
tlie  motion  for  a  new  trial.    The  language  of  that  act  is, 

"And  the  court  may  enlarge  or  extend  the  time,  for  good 
cause  shown,  within  wliich  by  statute  any  act  is  to  be  done, 
proceeding  had  or  taken,  notice  of  paper  filed  or  served, 
or  may,  on  such  terms  as  are  just,  ])ermit  the  same  to  be 
done  or  supplied  after  the  time  therefor  has  expired.'' 

This  section  was  before  this  court  in  the  case  of  Bailey 
V.  Drah\  12  Wash.  99  (40  Pac.  631),  and  after  quoting 
the  language  above  given  we  said : 

^*And  there  can  be  no  escape  from  the  conclusion  that 
the  legislature  intended  bv  its  enactment  to  confer  author- 
ity  upon  the  courts  to  extend  the  time  in  w'hich  acts  of 
the  kind  under  consideration  could  he  done  after  the  ex- 
piration of  the  statutory  time,  as  well  as  before." 
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Sept,  1901.]  Opinion  of  the  Court— White,  J. 

Aj)pellaiit  contends  that  the  power  to  enlarge  or  extena 
the  time  in  which  a  motion  for  a  new  trial  may  be  filed 
was  repealed  by  implication  by  §  1,  p.  13,  Session  Laws  of 
18JJ7.  The  law  enacted  in  1897  (Session  Laws  1897,  p. 
13),  was  an  amendment  to  §  282  of  the  Code  of  1881,  and 
repealed  §§  279  and  280  of  said  Code,  as  amended  by  the 
lei^ishitnre  of  1891  (Session  Laws  1891,  p.  102).  Under 
the  Code,  prior  to  this  amendment,  it  was  required  that 
the  party  intending  to  move  for  a  new  trial  should,  within 
two  days  after  the  verdict,  file  with  the  clerk,  and  serve 
ujxm  the  adverse  party,  a  notice  of  his  intention.  And  the 
amendment  by  the  legislature  of  1897  omitted  the  necessity 
of  filing  and  serving  a  notice  of  hi^  intention,  and  pro- 
vided that  the  motion  itself  should  be  filed  within  the  two 
davs:  and  the  only  difference  between  the  law  as  it  ex- 
isted  at  the  date  Avhen  this  court  decided  the  case  of 
Bailei/  t\  Drake,  supra,  and  the  law  as  it  stands  now  is  as 
stated  above. 

The  position  of  the  appellant  can  be  maintained  only 
upon  the  thwjry  that  the  law  of  1897  (p.  13,  §  1)  re- 
pealed the  law  of  1893  (p.  414,  §24)  by  implication. 
But  we  think  it  is  perfectly  apparent  that  this  contention 
■cannot  be  maintained.  Here  was  a  law  enacted  in  1893, 
relating  to  the  conmiencement  and  trial  of  civil  actions, 
and  granting  to  the  superior  courts  power  to  enlarge  or 
extend  the  time  in  which  any  act  was  to  be  done  by  statute. 
The  act  of  the  legislature  of  1897  only  amended  the  law 
with  reference  to  motions  for  a  new  trial.  It  had  no  refer- 
ence whatever  to  the  power  of  the  court  to  enlarge  or 
extend  the  time  in  which  an  act  was  to  be  done  under 
general  statutes.  One  statute  relates  to  the  power  of 
the  court  to  enlarge  the  time  for  doing  acts  required  by 
statute  to  be  done ;  the  other  relates  to  the  time  in  which  a 
motion  may  be  filed  in  the  absence  of  an  extension  of  time 


YOUNG  V.  BORZONE. 


Syllabus. 


[26  Wash. 


by  the  court.  Repeals  by  implication  are  not  favored.  A 
statute  will  not  be  construed  as  repealing  prior  acts,  in  the 
absence  of  express  words  to  that  effect,  unless  there  is  an 
irreconcilable  repugnancy  between  them,  or  unless  the  new 
law  is  evidently  intended  to  supersede  all  prior  acts  on 
the  matter  in  hand,  and  to  comprise  in  itself  the  sole  and 
complete  system  of  legislation  on  that  subject.  Black, 
Interpretation  of  Laws,  112.  The  act  of  1897  in  no  wise 
refers  to  the  act  of  1893,  and,  strictly  speaking,  §  24  o£ 
that  act  is  not  even  upon  the  same  subject,  as  tliat  section 
relates  to  the  power  of  the  court  to  enlarge  or  extend  the 
time  in  which  a  thing  is  to  be  done  under  any  statute. 
The  judgment  of  the  court  below  is  affirmed. 

Eeavis,  C.  J.,  and  Axders,  Dunbar,  Mount,  Fuller- 
ton  and  Hadley,  JJ.,  concur. 
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[No.    3920.     Decided    September    3,    1901.] 

M.  II.  Young,  Respondent,  v.  Frank  Borzone  et  ux,. 

Appellants, 

APPEAL — ^BBIEFS — OMISSION  OF  FINDINGS — HOW  CURED. 

The  supreme  court  rule  (Rule  8,  subd.  5),  which  requires 
that,  in  all  equity  causes  and  actions  at  law  tried  by  the  court 
without  a  Jury,  the  party  appealing  shall  print  In  his  brief  the 
findings  of  fact,  with  exceptions  thereto,  and  the  requested 
findings,  with  the  exceptions,  in  case  any  error  shall  be  based 
thereon,  is  sufficiently  complied  with  by  the  Insertion  of  such 
matters  in  the  reply  brief. 

SAME — EXCEPTIONS   TO   FINDINGS — SUFFICIENCY. 

An  exception  to  findings  of  fact,  specifying  them  by  number* 
Is  a  sufficient  compliance  with  the  statutory  requirement  (Bal. 
Code,  §  5052)  that  a  party  excepting  must  specify  the  part  or 
parts  excepted  to. 

SAME SUPERSEDEAS    BOND — SUFFICIENCY. 

In  computing  the  amount  necessary  for  a  supersedeas  bond 
on  appeal  by  defendants,  there  should  be  excluded  from  the  com- 
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putation  the  sum  deposited  by  them  in  court  by  way  of  tender 
and  subsequently  adjudged  and  paid  to  plaintifF,  and  the  super- 
sedeas bond  consequently  need  only  be  in  double  the  amount  of 
the  recovery  against  them  as  that  constitutes  the  real  subject 
of  controversy. 

LABOB£B*S    LIEN    ON    LAND    BENEFITED    BY    STREET   IMPROVEMENT— CON- 
STITUTIONALITY. 

Bal.  Code,  §  5902,  which  gives  a  lien  upon  real  property  to 
any  person  who,  at  the  request  9f  the  owner,  clears,  grades,  fills 
in  or  otherwise  Improves  any  street  or  road  in  front  of  or  adjoin- 
ing: the  same  for  labor  performed  or  materials  furnished  for  such 
purpose,  is  not  unconstitutional  on  the  ground  of  depriving  the 
owner  of  his  property  without  due  process  of  law. 

SAME — LIEN   NOTICE — SUFFICIENCY  OF  ALLEGATION   OF  EMPLOYMENT. 

A  lien  notice  which  states  that  the  lienor  performed  labor 
at  the  request  of  another  is  equivalent  to  saying  that  he  was 
employed  by  the  other,  and  is  sufficient  under  Bal.  Code,  S  5904, 
which  provides  that  the  claim  of  lien  shall  state  "the  name  of  the 
person  by  whom  the  laborer  was  employed.' 


*t 


STREET  IMPROVEMENTS — WORK  DONE  BY  PRIVATE  CONTRACT — INTERPRE- 
TATION. 

Where  a  contract  was  made  between  abutting  property  own- 
ers and  a  contractor  for  the  improvement  of  a  certain  street,  "ac- 
cording to  the  plans  and  specifications  of  the  city  engineer,"  the 
fact  that  the  specifications  were  drawn  up  on  a  printed  form 
used  by  the  city  in  advertising  for  proposals  for  the  improvement 
of  streets,  would  not  constitute  portions  of  such  printed  form, 
other  than  that  providing  for  the  working  details,  a  part  of  the 
contract,  and  consequently  the  contractor  would  not  be  bound  by 
provisions  therein  forbidding  the  assignment  of  his  contract 
without  the  consent  of  the  board  of  public  works,  and  providing 
liquidated  damages  for  failure  to  complete  the  work  within  a 
designated  time. 

SAME — COUNTERCLAIM  FOR  DAMAGES. 

Where  a  contract  for  improving  a  street  provided  that  waste 
material  might  be  deposited  on  abutting  property,  as  might  be 
permitted  by  owners  thereof,  a  property  owner  may  counterclaim 
for  damages  when  the  waste  was  not  deposited  as  directed  by  him, 
but  was  heaped  up,  together  with  stumps,  in  one  pile  on  his 
property. 

SAME LIQUIDATED  DAMAGES. 

Although  a  contract  for  a  street  improvement  provides  for 
its  completion  by  a  given  date,  damages  by  reason  of  failure  to 
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perform  are  not  recoverable,  in  the  absence  of  a  provision  for 
liquidated  damages,  or  where  no  facts  are  pleaded  and  proved 
showing  the  accrual  of  injury,  because  of  such  lailure. 

SAME METHOD  OF  PAYMENT — ^ALTERATION-   OF  CONTRACT. 

A  contract  for  the  improvement  of  a  street  which  provided 
that  each  property  owner  was  to  pay  "in  proportion  to  his  own- 
ership and  interest  in  the  property  abutting  and  proximate  to 
said  street"  as  the  same  shall  be  distributed  by  the  city  engineer, 
was  not  altered  by  the  subsequent  interlineation  of  the  words 
"each  party  thereto  to  pay  only  such  part  of  the  total  cost  as  his 
front  footage  has  to  the  total  frontage  improved  in  said  street.'* 

SAME COST — EXCESS    PAYMENT    BY    ONE    OWNER    WII.T.     NOT    BEVEFIT 

ANOTHER. 

The  fact  that  one  abutting  property  owner  by  mistake  paid 
more  than  his  share  of  the  cost  of  a  street  improvement  would 
not  inure  to  the  benefit  of  other  property  owners  liable  for  the 
cost  of  such  improvement,  and  permit  them  to  deduct  a  propor- 
tionate part  of  such  excess  payment  from  the  assessments  prop- 
erly chargeable  against  them. 

TENDER — EFFECT — HOW  FAR  ADMISSION    OF  CONTRACT  SUED  ON. 

Where,  in  an  action  on  contract,  the  defendant  pleads  and 
makes  good  in  court  a  tender  for  a  portion  of  the  sum  claimed 
by  plaintiff,  he  thereby  admits  only  that  a  contract  of  the  general 
nature  pleaded  was  entered  into  and  the  amount  due  thereon  to 
the  extent  of  the  tender,  but  he  is  not  precluded  thereby  from 
showing  damages  as  an  offset  or  counterclaim  against  the  sum 
demanded  by  plaintiff,  nor  estopped  from  asserting  that  there 
were  other  provisions  of  the  contract  than  those  pleaded  by  plain- 
tin!. 

SAME ^WHAT  SHOULD  BE  INCLUDED COST  OF  FILING   LIEN  NOTICE. 

A  tender  made  before  the  bringing  of  action  for  the  enforce- 
ment of  a  lien  need  not  include  the  cost  of  filing  the  lien  notice. 
since  it  is  only  in  the  event  of  the  lienor's  prevailing  in  case 
of  a  suit  that  he  Is  entitled  to  recover  the  cost  of  filing  such  no- 
tice. 

Appeal    from    Superior    Court,    King   County. — lion. 
Boyd  J.  Tallman^  Judge.    Reversed. 

Frank  P.  Lewis  and  Horace  Peter,  for  appellants. 
Preston  &  Emhree,  for  respondent. 
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The  opinion  of  the  court  was  delivered  by 

White,  J. — This  is  a  snit  in  equity  to  foreclose  a  lien 
on  certain  lots  in  the  city  of  Seattle  for  grading  a  street 
in  front  of  such  lots.  Respondent  moves  the  court  to  strike 
from  the  record  and  files  the  brief  of  the  appellants,  on 
tlio  ground  that  the  findings  of  fact  and  conclusions  of 
law  requested  by  appellants  are  not  printed  in  the  brief 
of  the  appellants ;  and  respondent  further  moves  the  coui  t 
that,  on  granting  the  motion  to  strike  the  brief,  the  ap- 
peal be  dismissed.  The  respondent  further  moves  the 
court  that  the  judgment  of  the  lower  court  he  afiirmed,  for 
the  reason  that  the  exceptions  of  appellants  to  the  findings 
of  fact  and  conclusions  of  law  do  not  specifically  point 
out  the  findings  complained  of  as  erroneous.  Sub-division 
five  of  Rule  8  provides  that  in  all  equity  causes  and  ac- 
tions at  law  tried  by  the  court  without  a  jury  the  party 
appealing  shall  print  in  his  brief  the  findings  of  fact, 
with  the  exceptions  thereto,  etc.,  and  also  such  findings 
as  the  lower  court  was  requested  to  make,  \^ith  the  re- 
fusal And  exceptions  in  case  any  error  or  contention  shall 
be  based  thereon.  The  opening  brief  of  the  appellants 
fails  to  comply  with  subdivision  five  ot  Rule  8.  The 
reply  brief,  however,  complies  Avith  the  same.  This  pro- 
vision of  the  rule  is  for  the  benefit  of  the  court.  Xo 
injury  can  result  to  the  respondent  from  failure  to  comply 
with  it.  Respondent  is  advise<l  by  the  record  in  the  case 
and  the  assignment  of  errors  as  to  the  points  that  will  be 
urged  on  the  appeal  for  a  reversal.  Tlie  printing  of  the 
findings,  etc.,  in  the  reply  brief  cures  the  omission.  The 
last  ground  urged  is  not  well  taken.  At  the  time  of  sign- 
ing the  findings,  the  record  shows  that  the  appellants  took 
exceptions  in  the  following  form  and  manner,  which  were 
allowed  by  the  court : 
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•^'The  defendant  in  open  court  at  the  time  the  court 
signed  the  foregoing  findings,  except  to  each  and  everj 
part  of  eaeli  and  every  of  the  forgoing  findings  of  fact  and 
conchisions  of  law,  that  is  to  say :  To  the  2d,  3d,  4th,  5th, 
6th,  7th,  8th,  Oth,  10th,  11th,  12th,  13th,  14th,  and  15th 
findings,  to  the  1st  and  2d  conclusions  of  law, — ^which  ex- 
ceptions, an<i  each  of  them,  are  allowed,  and  entered  in  the 
record  in  this  action." 

This  was  sufficient,  under  the  rule  laid  down  by  this 
c<mrt  in  Ranahan  v.  Gibbons,  23  Wash.  255  (62  Pac. 
773).    The  motions  are  therefore  denied. 

The  respondent  brought  this  action  to  foreclose  a  lien 
on  certain  lors  of  the  appellants*  fronting  on  Eoy  street, 
in  the  city  of  Seattle,  and  to  recover  $185.05,  secured 
by  such  lien  for  the  grading  of  part  of  said  street.  At  the 
instance  and  request  of  George  Kinnear,  an  ordinance 
was  passed  by  the  city  council  of  Seatlle  granting  permis- 
sion to  Kinnear,  defendant  Frank  Borzone,  and  three  other 
persons  named  therein,  to  improve  Eoy  street  between  Sec- 
ond avenue  West  and  Kinnear  Park,  at  their  cost  and 
expense,  by  grading  and  sidewalking  said  street  under  the 
direction  of  the  city  engineer.  Under  and  pursuant  to 
said  ordinance  the  city  engineer  prepared  plans  of  and 
specifications  for  said  proposed  improvement.  These  plans 
and  specifications  were  partly  in  writing,  and  were  set 
forth  in  a  printed  form  used  by  the  city  of  Seattle  in  ad- 
vertising for  proposals  for  the  improvement  of  streets. 
Portions  of  the  printed  form  were  stricken  out,  the  re- 
maining portions  contained  many  stipulations  applicable 
to  contracts  made  directly  with  the  city,  such  as : 

•^Material  necessarily  wasted  from  the  cutting  shall 
be  disposed  of  as  the  city  engineer  may  direct,  no  extra 
allowance  being  made  for  hauling  or  disposing  of  the  same 
unless  the  distance  hauled  exceeds  one  thousand  (1,000) 
foet^     One  cent  per  cubic  yard  will  be  paid  for  every  one 
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hundred  (100)  feet  so  hauled  over  and  above  one  thou- 
sand (1,000)  feet  for  public  use." 

^'The  contractor  shall  not  assign  or  transfer  the  contract 
for  this  improvement  or  sublet  any  of  the  work  embraced 
in  it,  without  the  written  consent  of  the  board  of  public 
works." 

"The  work  embraced  in  the  contract  for  this  improve- 
ment shall  be  begun  immediately  after  written  notice  so 
to  do  shall  have  been  given  to  the  contractor  by  the  board 
of  public  works,  and  carried  on  regularly  and  uninter- 
ruptedly thereafter  (unless  the  said  board  shall  otherwise, 
in  writing,  specially  direct)  with  such  force  as  to  secure 
its  completion  within  ninety  (90)  days  thereafter;  the 
time  of  beginning,  rate  of  progress,  and  time  of  comple- 
tion being  essential  conditions  of  said  contract.  And  if 
the  contractor  shall  fail  to  complete  the  work  by  the  time 
above  specified,  the  sum  of  twenty  dollars  per  day,  for 
each  and  every  day  thereafter  until  such  completion,  shall 
be  deducted  from  the  moneys  payable  under  said  con- 
tract." 

The  words  "ninety  (90)"  before  "days"  was  inserted 
in  a  blank  space  left  in  the  printed  form.  Under  the 
head,  "General  Description  of  Work  and  Materials,"  is 
the  following,  all  being  in  writing  after  the  words  **It 
shall  consist  of" : 

"The  improvement  therein  described  is  authorized  by 
Ordinance  No.  4825  of  the  City  of  Seattle,  and  shall  con- 
form to  the  requirements  thereof. 

"It  shall  consist  of  clearing,  grubbing,  grading,  parking, 
surfacing,  sloping,  constructing  sidewalks,  box  drains, 
crossings  and  bulkhead  in  the  portion  of  Roy  street  above 
described  and  the  approaches  thereto. 

"The  waste  material  from  the  excavation  shall  be  de- 
posited as  follows:  1st.  In  Roy  street  where  required 
for  embankment  in  the  district  included  in  this  improve- 
ment. 2d.  In  the  projections  of  the  Fifth  and  Fourth 
avenues  West  and  in  Third  avenue  West  from  Roy  street 
soutli  toward  Mercer  street,  as  directed  by  the  city  engi- 
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neer.  Any  cleariuo;  and  grubbing  necessary  in  any  of  the 
said  avennes  sliall  be  done  or  paid  for  outside  of  this  con- 
tract, by  the  owner  or  owners  of  property  abutting  thereon. 
3d.  On  the  property  on  the  south  side  of  Roy  street  as 
may  be  permitted  by  the  owners  tliereof. 

"The  right  to  waste  said  surphis  material  sluill  be  ex- 
ercised in  the  order  designated  as  al)ove." 

The  following  typewritten  agreement  was  prepared  in 
duplicate,  and  signed  by  the  property  owners  and  Ilad- 
field  &  Roberts : 

"An  agreement  made  and  entered  into  this  ISlh  day  ol 
May,  1899,  by  and  between  lladfield  and  Roberts,  parties 
of  the  first  part,  and  Geo.  Kinnear,  Violet  E.  Parker, 
Frank  Borzone,  John  King,  Helen  Taylor,  Ira  Bronson, 
M.  A.  Parsons  and  D.  F.  Decater,  the  parties  of  the  second 
part.    Witnesseth : 

"Said  Hadfield  and  Roberts  agree  to  clear,  grub,  side- 
walk and  otherwise  improve  Roy  street  from  Second  ave- 
nue West  to  the  east  side  of  Sixth  avenue  West  or  Clover 
street,  according  to  tlie  plans  and  specifications  of  tlio 
city  engineer  and  under  his  directions,  as  follows,  to-wit : 

All  clearing  and  grubbing  in  said  street  for  $95.00. 

Moving  all  earth,  (18)  eighteen  cents  per  cubic  yard. 

Sidewalks,  culverts  and  box  drains,  and  bulkheads,  in- 
cluding nails  and  spikes  ($11.05)  eleven  dollars  per  M. 
feet,  B.  M. 

"Upon  the  completion  of  said  improvements  and  ac- 
ceptance by  the  city  engineer,  said  Geo.  Kinnear,  Violet 
E.  Parker,  Frank  Bor^^one,  eTohn  King,  Helen  Taylor, 
Ira  Bronson,  M.  A.  Parsons  and  F.  D.  Decater  agree  to 
pay  to  said  Hadfield  &  Roberts  as  per  prices  above  men- 
tioned, each  in  proportion  to  his  ownership  and  interest 
in  the  property  abutting  and  proximate  to  said  Roy  street 
and  in  said  grade  district  liable  by  city  law  to  pay  for 
said  improvements  on  said  street  as  the  same  sliall  be  com- 
pleted and  distributed  by  the  city  engineer. 

(Description  of  Property.) 

[Here  follows  description  of  the  property  and  oppo- 
site the  same  the  name  of  the  owner.     One  of  the  descri[>- 
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tions  being:  West  half  of  vacated  Meadow  street,  and 
Block  23,  G.  Kinnear's  Addition,  opposite  which  was  the 
name  Frank  Borzone.] 

''Witness  our  hands  and  seals  the  day  and  year  above 
written.'' 

(Seal.)  (Seal.) 

fSeal.)  (Seal.) 

The  reason  for  preparing  this  agreement  in  dn|^licate 
was  tliat  some  parties  lived  at  one  y)Iace,  and  some  at  an- 
other. One  copy  was  sent  in  <me  direction  and  one  in  an- 
other, for  the  signature  of  the  owners.  These  two  copico 
were  introduced  in  evidence.  The  copy  signed  by  the  ap- 
pellant Frank  Borzone  contains  the  following  interlinea- 
tion in  writing  after  the  description  of  the  property: 
**Each  party  liereto  to  pay  only  such  ])art  of  the  total  cost 
as  his  foot  frontaire  bears  to  the  total  fi\)ntagc  improved 
in  said  street."  The  other  copy  signed  by  some  of  the 
owners,  contains  the  following  interlineation  after  the 
words  ''distributed  bv  the  citA-  ensjineer'' :  "To  be  com- 
j)leted  Se})tember  1,  1890."  The  respondent  pleaded  that 
Frank  Borzone  and  Lcmise  Borzone  were  husband  and 
wife ;  that  they  were  the  owners  as  comnmnity  property 
of  Lots  1,  2,  3,  Block  E,  of  Kinnear's  Park  Addition  to 
the  City  of  Seattle;  that  said  lots  are  the  same  property 
described  in  the  contract  hereafter  mentioned  as  Block 
23  and  the  east  half  of  ileadow  street,  in  G.  Kinnear's 
Addition,  l:)eing  replatted  under  such  description  after 
the  date  of  such  contract.  These  allegations  are  not  de- 
nied in  the  answer.  The  respondent  further  pleads  that 
on  the  18th  of  May,  1809,  one  Iladfield  &  Roberts,  co- 
partners on  the  one  part,  and  Geo.  Kinnear  and  the  others, 
mentioning  them  by  name,  who  had  signed  the  two  du- 
plicate agreements,  including  Frank  Borzone,  on  the  other 
part,  entered  into  an  agreement,  partly  written  and  partly 
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typewritten,  for  having  a  portion  of  Eoy  street,  in  Seat- 
tle, Washington,  cleared,  grubbed,  graded,  and  having 
sidewalks,  culverts,  box  drains,  bulkheads  built  and  con 
structed  thereon  under  the  supervision  of  the  office  of  the 
city  engineer  of  the  city  of  Seattle.  The  respondent  sets 
forth  in  full  the  duplicate  agreement  we  have  referred  to, 
without  the  interlineations  we  have  pointed  out,  as  the 
agreement  made  between  the  respondent  and  the  appel- 
lants. He  then  avers  that  Hadfield  &  Roberts,  by  written 
assignment,  assigned  and  transferred  the  contract  to  John 
Kahlberg;  that  Kahlberg  duly  performed  the  work  and 
improvements  and  completed  the  same  about  the  10th  day 
of  April,  1900 ;  that  Frank  Borzone  and  all  others  to  said 
contract  had  actual  knowledge  of  such  assignment  at  the 
time  of  the  assignment,  and  that  Kahlberg  was 
performing  said  agreement  under  such  assignment  and 
that  they  did  severally  and  together  with  the  city 
engineer  of  the  city  of  Seattle  direct  said  John  Kahl- 
berg in  regard  to  the  manner  of  performing  said 
work  and  grading  said  street,  ^^and  of  disposing  of  and  dis- 
tributing the  waste  earth  therefrom"  and  they  and  each  of 
them,  by  their  conduct  and  acts,  gave  the  said  Kahlberg 
reason  to  believe,  and  he  did  therefore  believe,  that  they, 
including  the  said  Borzone,  accepted  him  as  the  person 
entitled  to  do  said  work.  It  is  further  alleged  that  the  city 
engineer  of  Seattle  did,  according  to  the  terms  of  the  con- 
tract and  the  city  laws,  compute,  distribute,  and  charge 
for  on  behalf  of  the  said  John  Kahlberg  against  the  prop- 
erty mentioned  in  said  contract  the  amounts  chargeable  on 
each  of  said  tracts,  and  that  the  amount  so  charged  against 
the  appellants'  property  was  $185.05  ;  that  the  above  claim 
has  been  assigned  to  the  respondent ;  that  respondent  made 
and  filed  the  notice  of  lien,  which  notice  is  pleaded  in 
full.     There  is  also  an  allegation  that  $75  is  a  reasonable 
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attorney  fee,  etc.  The  prayer  is  for  judgment  for  $185.05 
and  costs,  attorney's  fee,  etc.,  and  a  decree  of  foreclosure  of 
the  lien,  and  a  sale  of  the  property  to  pay  the  same.  The 
appellants,  in  their  answer,  specifically  deny  all  these  al- 
l^ations  of  the  complaint,  "except  that  the  city  engineer 
made  some  sort  of  assessment,  and  defendants  have  no 
knowledge  or  information  suflScient  to  form  a  belief."  As 
a  first  aflSrmative  defense,  the  defendants  pleaded  that  the 
contract  made  between  Hadfield  &  Roberts  and  the  defend- 
ants and  others,  concerning  the  subject  matter  contained 
the  interlined  words,  "Each  party  hereto  to  pay  only  such 
part  of  the  total  cost  as  his  front  footage  bears  to  the  total 
frontage  improved  in  said  street,"  and  the  interlined 
words,  "To  be  completed  September  1,  1899 ;"  and  also 
that  the  contract  included  all  matters  mentioned  in  the 
written  form  on  which  the  city  engineer  set  forth  the 
plans  and  specifications,  including  the  clause  against  as- 
signing and  transferring  the  contract,  including  the  ninety 
day  clause  in  w^hich  the  work  was  to  be  completed,  and  the 
stipulation  for  liquidated  damages  at  the  rate  of  twenty 
dollars  per  day.  The  transfer  of  the  contract  is  alleged 
to  have  been  without  the  consent  of  the  board  of  public 
works,  and  without  the  knowledge  or  consent  of  the  de- 
fendants. It  is  further  alleged  that  the  contract  as  pleaded 
by  the  defendants  was  the  only  contract  made  with  Had- 
field &  Roberts  for  the  work  on  Rov  street  set  forth  in  the 
complaint,  and  that  all  the  work  performed  in  and  about 
Roy  street  set  forth  in  the  complaint  was  done  under  the 
contract  as  pleaded  by  the  defendants,  and  not  otherwise. 
It  was  further  alleged  that:  "On  the  day  said  contract 
was  made  and  on  the  day  said  work  thereunder  was  com- 
menced, the  defendant's  said  block  of  land  was  on  the 
south  side  of  said  Roy  street,  and  said  Hadfield  &  Roberts 
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and  the  said  Kahlberg,  and  each  of  them,  have  neglected 
and  failed  to  complete  said  contract,  in  that  they  did  not 
deposit  the  surplus  or  waste  material  to  the  east,  south 
and  west  of  the  dwelling  on  said  block  as  agreed  and  di- 
rected, but  in  violation  of  said  contract  and  of  defendants' 
rights,  did  deposit  and  pile  the  same  together  with  stumps 
in  one  heap  on  said  block  and  north  of  said  dwelling,  to 
a  height  of  several  feet  above  the  adjoining  sidewalk  on 
the  south  side  of  said  street,  to  the  defendants'  injury  and 
damage  of  two  hundred  dollars.''  xVs  a  second  defense,  de- 
fendants pleaded  that  Iladfield  &  Roberts  and  Kahlberg 
failed  to  complete  said  work  in  time  and  manner  agreed, 
and  have  not  yet  completed  the  same,  to  the  defendants' 
injury  and  damage  in  the  sum  of  twenty  dollars  per  dav, 
or  a  proportionate  share  thereof,  as  liquidated  damages  for 
each  and  every  day  since  the  first  day  of  September,  1809, 
ninety  days  after  the  work  was  alleged  to  have  been  com- 
menced. The  third  defense  was  that,  if  the  work  had  been 
completed  as  contracted  for,  the  amount  payable  thereun- 
der bv  the  defendants  would  not  exceed  one  hundred  dol- 
lars.  The  fourth  defense  was  that  Iladfield  &  Roberts 
and  Kahlberg  had  failed  to  complete  the  contract  accord- 
ing to  the  terms  thereof,  in  that  the  grading  and  construc- 
tion of  tlie  bulkhead  at  the  northwest  corner  of  the  defend- 
ants' land  was  so  defectively  and  negligently  done  that 
the  bulkliead  and  the  earth  back  thereof  is  giving  way,  to 
the  defendants'  injury  and  damage  in  the  sum  of  fifty  dol- 
lars. The  fifth  defense  was  that  there  was  a  defect  of  par- 
ties, in  that  Iladfield  &  Roberts, and  Kahlberg  were  not 
made  jiarties.  Tlie  sixth  defense  was  that  the  plaintiff 
knew  of  the  contract,  had  it  in  his  possession,  knew  that 
the  work  had  not  been  done  in  accordance  therewith,  and 
that  the  w^ork  had  not  been  done  as  alleged  in  the  lien ;  that 
prior  to  the  commencement  of  the  action,  "the  defendants 
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tendered  unto  and  handed  out  to  the  plaintiff  at  his  offica 
in  Seattle  the  sum  of  one  hundred  and  forty  dollars  in  gold 
coin  of  the  United  States,  in  full  of  all  claims  and  demands 
arisinfr  under  or  growing  out  of  said  contract  and  the  work 
done  and  the  material  furnished  thereunder  and  in  full  of 
plnintiiT's  claims  and  demands  against  said  defendants, 
which  tender  was  without  just  cause  peremptorily  refused 
and  rejected,  and  defendants  now  hring  into  court  the  iden- 
tical money  so  tendered."  The  sev^enth  defense  is  an  at- 
tempt to  plead  mere  conclusions  of  law ;  that  is,  that  §  5902 
of  Ballinger's  Code,  under  which  the  lien  is  claimed,  is 
unconstituticmal,  in  that  by  it  a  person  is  deprived  of  his 
j)r<>perty  without  due  process  of  law. 

The*  respondent,  by  way  of  reply,  denies  that  the  speci- 
fications prepared  by  the  city  engineer  were  any  part  of 
tlie  contract,  and  reaffirms  that  the  contract  set  forth  in 
the  complaint  is  the  only  contract,  and  he  denies  the  alle- 
gations as  to  placing  the  earth  on  the  lots,  and  the  damages 
alleged.  The  respondent  also  denies  the  second,  third, 
fourth,  fifth  and  seventh  affirmative  defenses,  and  all  facts 
except  the  tender  alleged  in  the  sixth  affirmative  defense. 

There  are  fifteen  assigned  errors,  but  they  may  be  group- 
ed imder  four  heads :  First.  Is  the  statute  unconstitutional 
providing  for  liens  on  real  property  in  favor  of  any  per- 
son who,  at  the  request  of  the  owner  improves  a  street  in 
front  of  his  property  ?  Second.  What  are  the  papers  that 
constitute  the  contract,  what  is  the  contract,  and  what  is 
the  amount  due  thereon  ?  Third.  The  right  to  claim  liqui- 
dated damages  for  the  breach  of  the  contract.  Fourth.  The 
right  to  counter-claim  for  damages  under  the  pleadings 
for  placing  earth  on  the  lots  of  the  appellant.  The  statute 
under  which  the  lien  is  claimed  by  respondent  is  as  fol- 
lows : 
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"Any  person  who,  at  the  request  of  the  owner  of  any  real 
property,  his  agent,  contractor  or  sub-contractor,  clears, 
grades,  fills  in  or  otherwise  improves  the  same,  or  any 
street  or  road  in  front  of  or  adjoining  the  same,  has  a  lien 
uix)n  such  real  property  for  the  labor  performed,  or  the 
materials  furnished  for  such  purposes."  Bal.  Code,  §  5902. 

The  grading  of  a  street  in  front  of  property  is  an  im- 
provement of  the  property.  Ordinarily,  such  work  is 
done  by  the  municipality,  and  in  such  cases  a  proportion- 
ate cost  of  the  improvement  according  to  benefits,  under 
the  local  assessment  plan,  may  be  charged  against  the  prop- 
erty. Where  the  individual  owner  sees  fit  to  do  the  same 
work  by  permission  of  the  city,  it  is  none  the  less  an  im- 
provement to  the  abutting  property,  and  we  see  no  reason 
why  the  lien  given  by  the  express  words  of  the  statute  in 
such  cases  should  not  attach  in  the  same  manner  and  Lo 
the  same  extent  as  where  the  improvement  is  placed  di- 
rectly on  the  lot  in  place  of  appurtenant  to  it  Of  course, 
if  the  W'Ork  is  done  by  the  city  under  the  local  improvement 
plan,  or  under  its  "eneral  power,  no  lien  will  attach  under 
the  laws  relating  to  the  liens  of  mechanics  and  material 
men.  But  where  the  work  is  done  under  a  contract  made 
directly  with  the  owner,  the  lien  is  given  by  statute.  The 
mere  fact  that  the  improvement  benefits  the  public  as  well 
as  the  owner  is  no  reason  for  holding  that  the  property 
improved  shall  not  be  subject  to  a  lien  for  the  cost  of  the 
improvement. 

Under  the  typewTitten  paper,  of  date  of  May,  1S99, 
signed  by  Hadfield  &  Roberts  and  the  owners  of  the  prop- 
erty abutting  on  Roy  street,  "Hadfield  &  Roberts  agree  to 
clear,  grub,  grade,  sidew^alk  and  otherwise  improve  Roy 
street."  "All  clearing  and  grubbing  in  said  streetfor$9r).00. 
moving  all  earth,  (18)  eighteen  cents  per  cubic  yard.  Side- 
walks, culverts  and  box  drains  and  bulkheads,  including 
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nails  and  spikes  ($11.05)  eleven  dollars  per  M.  feet,  J3. 
M."  The  things  to  he  done,  and  for  which  pay  was  to  be 
exacted,  were  clearing,  grubbing,  building  sidewalks,  cul- 
verts, box  drains  and  bulkheads,  and  grading  the  street 
and  moving  the  earth  necessary  to  such  grading.  The 
typewritten  paper  says  these  things  that  wo  have  enumer- 
ated were  to  bo  done  "according  to  the  plans  and  specifi- 
cations of  the  city  engineer  and  under  his  direction."  The 
term  *'plans  and  specifications,"  here  used,  refers  to  the 
working  details.  There  was  no  intention  by  the  parties 
signing  this  paper  to  confer  on  the  city  engineer  authority 
to  fix  the  time  in  which  the  Avork  was  to  be  completed,  or 
extra  compensation  for  the  work,  or  to  prescribe  a  penalty 
for  liquidated  damages,  or  anything  else,  save  w^orking  de- 
tails and  plans  therefor.  So  far  as  the  plans  and  working 
details  are  concerned,  we  think  they  became  a  part  of  the 
contract.     One  of  the  working  details  was  that : 

"The  waste  material  from  the  excavation  shall  be  de- 
posted  as  follows:  1st.  In  Eoy  street  where  required 
for  embankment  in  the  district  included  in  this  improve- 
ment Second.  In  the  projections  of  Fifth  and  Fourth 
avenues  West  and  in  Third  avenue  West  from  Kov  street 
south  toward  Mercer  street,  as  directed  bv  the  citv  euffi- 
neer.  Any  clearing:  and  grubbing  necessary  in  any  of  said 
avenues  shall  be  done  or  paid  for  outside  of  this  contract, 
by  the  owner  or  owners  of  property  abutting  thereon. 
3d.  On  the  property  on  the  south  side  of  Roy  street, 
as  may  be  permitted  by  the  owners  tliereof. 

"The  right  to  waste  said  surplus  material  shall  be  ex- 
ercised in  the  order  designated  as  above." 

The  provisions  in  the  paper  prepared  by  the  city  engi- 
neer when  preparing  the  plans  and  working  details,  that 
the  contractor  should  not  assign  or  transfer  tlie  contract 
without  the  consent  of  the  board  of  public  works^  and  if 
the  contractor  should  fail  to  complete  the  work  within 
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ninety  days,  the  sum  of  twenty  dollars  per  day  for  each 
and  every  day  thereafter  until  completion  should  be  de- 
ducted from  the  moneys  payable  under  the  contract,  were 
not  a  part  of  the  contract  contemplated  by  the  parties  sign- 
ing the  typewritten  paper,  as  they  were  not  a  necessary 
part  of  the  plans  and  working  details.  This  view  is  borne 
out  by  the  testimony  of  Mr.  Kinnear,  who  appears  to 
have  managed  the  business  on  the  part  of  the  property 
owners.  The  appellants  claim  that  the  two  duplicate  type- 
written papers  and  the  paper  prepared  by  the  city  engineer 
were  attached  together,  and,  as  thus  attached,  formed  the 
contract.  Mr.  Kinnear  testified  that  they  were  not  at- 
tached to  each  other,  but  that  all  the  papers  were  kept  in 
one  envelope,  and  that  the  paper  prepared  by  the  city  en- 
gineer was  not  regarded  as  part  of  the  contract.  This 
testimony  means  that  the  paper  as  an  entire  thing  was  not 
a  part  of  the  contract.  There  is  no  attempt  to  show  that 
the  working  details  and  plans  were  not  a  part  of  the  con- 
tract. The  agreement  signed  by  the  parties  expressly 
.provides  that  such  plans  were  to  be  a  part  of  the  contract. 
So  much  of  the  paper  drawn  up  by  the  city  engineer  as 
disclosed  these  plans  and  details  was  admissible  as  proof 
of  such  plans,  and,  when  proven,  such  plans  entered  into, 
and  by  the  express  provisions  of  the  agreement  signed  by 
the  parties  became  a  part  of,  the  contract.  The  court,  over 
the  objection  of  the  appellants,  to  which  proper  excep- 
tion was  taken,  excluded  the  paper  prepared  by  the  city 
engineer,  showing  these  plans,  and  that  one  of  the  details 
was  that  the  waste  material  from  the  excavation  of  the 
street  should  be  deposited  on  the  property  on  the  soutii 
side  of  Eoy  street,  as  might  be  permitted  by  the  owner. 
The  appellants  sought  by  the  first  aflSrmative  defense  to 
show  that  this  earth  was  not  deposited  as  directed  by  the 
appellants,  but  that  it  was  heaped  up  together  with  stumpa 
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in  one  pile  on  the  property,  and  that  they  were  damaged 
thereby  in  the  sum  of  two  hundred  dollars.  This  matter 
constitutes  a  counter-claim,  and  is  pleaded  as  a  defense  un- 
der §  4835,  Bal.  Code.  Even  if  we  are  in  error  in 
holding  that  the  paper  prepared  by  the  city  engineer  was 
admissible  for  any  purpose,  yet  the  facts  pleaded  consti- 
tuted a  counter-claim,  for  they  grew  out  of  the  transaction 
set  forth  in  the  complaint.  The  attempt  was  made  to  show 
by  the  witnesses  Borzone  and  Hughbanks,  that  Kahlberg 
agreed  to  put  the  surplus  earth  on  appellants'  land  on  the 
east,  south  and  west  sides  of  the  dwelling  house  on  said 
land ;  that  he  failed  to  do  so,  and  piled  it  up  in  one  pile,  as 
alleged  in  the  answer;  and  that  the  appellants  were  dam- 
aged thereby  in  the  sum  of  fifty  dollars,  and  that  it  would 
cost  fifty  dollars  to  spread  it  around  upon  the  east,  west 
and  south  sides  of  the  house.  All  this  evidence  was  ex- 
cluded, and  the  ruling  of  the  court  properly  excepted  to. 
We  think  the  evidence  was  proper.  There  being  no  facts 
in  the  record  from  which  this  court  can  estimate  the  dam- 
ages so  claimed,  the  judgment  of  the  court  for  this  reason 
must  be  reversed.  It  may  be  conceded  that  under  the  in- 
terlineation in  one  of  the  typewritten  agreements  the  work 
was  to  be  completed  September  1,  189©,  but  no  facts  are 
pleaded  to  show  that  any  damages  accrued  to  appellants 
by  reason  of  such  failure.  The  second  defense  is  an  at- 
tempt to  claim  liquidated  damages  at  the  rate  of  twenty 
dollars  per  day.  But  we  have  held  that  the  part  of  the 
paper  prepared  by  the  city  engineer  providing  for  such 
damages  was  not  any  part  of  the  contract  entered  into  by 
appellants  and  Hadfield  &  Eoberts. 

The  third  defense  amounts  to  no  more  than  a  denial. 
As  to  the  fourth  defense,  there  is  no  evidence  to  support 
the  same  and  no  exceptions  as  to  the  ruling  of  the  court. 
All  parties  necessarv  to  the  complete  determination  of  the 
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action  were  parties  to  the  same,  and  there  is  nothing  to 
support  the  fifth  defense.  The  seventh  defense  is  a  mere 
conclusion  of  law,  and  we  have  already  disposed  of  the  mat- 
ters claimed  as  a  defense  adversely  to  the  appellants. 

The  tender  of  one  hundred  forty  dollars,  as  pleaded  in 
the  sixth  defense,  does  not  preclude  the  appellants  from 
showing  damages  under  the  first  defense,  to  the  amount  of 
$45.05,  the  balance  claimed  by  the  respondent.  The  ten- 
der simply  admits  that  under  a  contract  made  by  the  ap 
pellants  with  Hadfield  &  Koberts,  and  assigned  to  Kahl- 
berg,  and  by  Kahlberg  to  the  respondent,  Kahlberg  im- 
proved Roy  street  in  the  manner  alleged  in  the  complaint, 
and  that  for  such  work  they  are  indebted  to  the  respondent 
in  the  sum  of  $140.  They  continue  the  tender  made  be- 
fore the  action  was  commenced,  and  bring  the  money  into 
court  in  connection  with  their  special  plea  as  to  what  the 
contract  was,  and  in  connection  with  their  special  defenses, 
and  the  tender  simply  admits  that  under  the  contract,  as 
they  plead  it  in  connection  with  their  defenses,  there  is 
but  $140  due  from  them  for  the  improvement  of  the  street 
to  the  respondent.  By  such  tender  they  admit  some  kind 
of  a  contract  as  alleged,  and  they  cannot  deny,  after  mak- 
ing such  a  tender,  that  any  contract  was  made  by  thcni 
with  Hadfield  &  Roberts  for  the  improvement  of  the  street, 
or  that  it  was  assigned  to  Kahlberg,  and  by  him  to  respond- 
ent, or  tliat  the  amount  due  thereon  is  one  hundred  forty 
dollars.  Hinds  v.  ColiJr,  14:3  :^rass.  :]10  (!)  X.  E.  054)  ; 
Simpson  r.  Carson,  11  Ore.  ?A\\  (S  Pac  325)  ;  Cox  i\ 
Parry,  1  Durnford  k  E.  (Term  R.),  404;  SpaJdim]  r.  Van- 
dercoolt,  2  Wond.  431;  Davis  r.  Millaudon,  87  Am.  Dec. 
517. 

The  method  of  the  computation  of  assessment  of  cost  of 
work,  as  stated  in  the  duplicate  typewritten  agreement, 
was  that  each  pix^pertj'  owner,  upon  the  completion  of  the 
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improvements,  was  to  pay  "in  proportion  to  his  ownership 
and  interest  in  tlie  property  abutting  and  proximate  to  said 
Roy  streft,  and  in  said  grade  district  liable  by  city  law  to 
pay  for  said  improvements  on  said  street  as  the  same  shall 
be  comi)leted  and  distributed  by  the  city  engineer."  George 
(Vittorill,  the  assistant  city  engineer,  testified  that' the  com- 
putation of  $185.05  as  the  amount  due  from  the  appellants 
under  the  contract  was  the  amount  as  ascertained  by  the 
city  law ;  that  the  computation  was  made  on  the  front  foot- 
age plan;  that  identically  the  same  result  would  be  ob- 
tained computing  under  the  interlined  words,  "Each  party 
thereto  to  pay  only  such  part  of  the  total  cost  as  his  front 
footage  has  to  the  total  frontage  improved  in  said  street.'' 
The  addition  of  these  words,  then,  in  no  way  altered  the 
contract  as  originally  drawn.  After  the  contract  was  made, 
and  before  the  work  was  completed,  Kinnear  and  the  ap- 
pellants replatted  their  land  on  Hoy  street,  so  that  the 
property  owned  at  the  completion  of  the  work  by  the  ap- 
pellants was  described  as  Lots  1,  2,  3,  in  Block  E.  of  Kin- 
near's  Park  Addition,  and  it  is  admitted  by  the  pleadings 
that  this  description  covers  the  same  property  described 
in  the  contract  as  Block  23  and  the  east  half  of  ]\[eadow 
street  in  G.  Kinnear's  Addition.  The  computation  was 
made  on  the  basis  of  the  frontage  of  said  lyots  1,  2  and  3, 
Block  E,  Kinnear's  Park  Addition.  We  think  the  com- 
putation on  this  basis  was  correct.  The  computation  was 
to  be  made  at  the  completion  of  the  work  on  the  property 
then  owned  fronting  on  the  street.  The  testimony  is  lo 
the  effect  that  the  assessment,  $185.05,  as  the  amount  the 
appellants  were  to  pay,  was  correct  under  the  contract. 
That  a  mistake  was  made  and  that  Mr.  Kinnear  paid  $1/5 
more  than  his  share.  Wo  cannot  see  how  the  mistake  made 
against  Mr.  Kinnear  should  inure  to  the  benefit  of  the  ap- 
pellants.     Kinnear  may  have  the  right  to  recover  back 
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the  money  paid  by  mistake.  When  the  appellants  ask  to 
have  $14.80  back,  the  proportion  of  the  said  $175  credited 
on  the  assessment  of  $185.05,  they  are  asking  for  some- 
thing not  theirs  bv  the  contract.  Under  the  contract  they 
were  to  pay  such  part  of  the  total  cost  as  their  front  foot- 
age  bore  to  the  total  frontage  improved.  The  testimony 
shows  that  was  $185.05.  No  error  was  committed  in  re- 
fusing to  deduct  the  sum  of  $14.80  from  said  amount. 

Objection  was  made  to  the  lien  notice.  This  notice 
states  the  time  of  commencement  and  cessation  of  perform- 
ing the  work  and  furnishing  the  material,  the  name  (John 
Kahlberg)  of  the  person  who  performed  the  labor  and  fur- 
nished the  material,  and  that  the  same  was  at  the  request 
of  Frank  Borzone.  It  contains  a  description  of  the  prop- 
erty charged  with  the  lien  sufficient  for  identification.  It 
states  the  name  of  the  reputed  owner  as  Frank  Borzone. 
It  states  the  amount  for  which  the  lien  is  claimed  as 
$185.05.  It,  in  addition,  gives  a  general  description  of  the 
work  done,  and  states  the  value  of  this  work  was  $185.05. 
It  states  that  John  Kahlberg,  by  an  assignment  in  writing, 
duly  assigned  the  claim  and  his  right  to  claim  a  lien  to 
M.  H.  Young.  The  notice  was  properly  verified.  We 
think  the  notice  a  full  compliance  with  §  5904,  Bal. 
Code.  The  statement  that  one  performed  labor,  etc.,  at 
the  request  of  another  is  equivalent  to  saying  that  he  was 
employed  by  the  other.  The  evidence  is  sufficient  in  this 
case  to  show  that  the  appellants  knew  that  Kahlberg  was 
doing  this  work  as  the  assignee  of  Hadfield  &  Roberts ;  be- 
sides, the  tender  pleaded  admits  that  fact.  The  law  allows 
the  assignment  of  such  a  contract  as  was  made  between  the 
appellants  and  Hadfield  &  Roberts  (§  4835,  Bal.  Code) ; 
and  when  the  assignee,  with  full  knowledge  of,  and  with- 
out objection  from,  the  contracting  parties,  performs  the 
labor  contracted  to  be  performed,  he  must  be  held,  under 
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the  liberal  rale  of  construction  which  must  prevail  when 
construing  the  lien  law,  as  having  been  employed  to  do 
the  work  or  furnish  the  material. 

The  record  shows  that  by  order  of  the  court  the  respond- 
ent drew  down  the  $140  tendered.  Under  §4835,  supra, 
the  appellants  could  plead  in  defense  the  counter-claim  set 
up  in  the  first  affirmative  defense.  The  court  erred  in  ex- 
cluding testimony,  as  we  have  indicated  in  this  opinion,  as 
to  the  damages  relative  to  placing  the  earth  and  stumps 
on  the  lots  of  the  appellants,  as  claimed  in  the  first  af- 
firmative defense.  For  that  reason  the  judgment  is  re- 
versed, with  instructions  to  the  court  below  to  proceed 
with  the  cause  so  far  as  to  ascertain  such  damages.  If 
such  damages  are  equal  to  or  exceed  $45.05,  the  defendants 
to  recover  costs;  otherwise,  the  plaintiff  to  have  a  decree 
of  foreclosure  of  his  lien  for  the  amount  due  him  over 
$140,  with  costs,  with  such  attorney's  fees,  not  exceeding 
twenty-five  dollars,  as  the  court  below  may  allow.  Appel- 
lants to  recover  their  costs  on  this  appeal. 

Reavis,  C.  J.,  and  Anders,  Dunbar,  Mount^  Fuller- 
ton  and  Hadley,  JJ.,  concur. 

On  Petition  for  Rehearing. 

White,  J. — The  respondent,  in  his  petition  for  rehear- 
ing, calls  our  attention  to  the  fact  that  at  the  time  of  the 
hearing  of  the  appeal  a  motion  which  was  not  incorporated 
in  the  respondent's  brief  was  made  to  dismiss  the  appeal 
because  of  the  insufficiency  of  the  bond  of  appeal  and 
supersedeas.  When  the  opinion  in  this  case  was  written 
this  motion  was  not  foimd  with  the  files,  hence  the  matter 
suggested  by  the  motion  was  overlooked,  and  not  passed 
upon.  The  notice  of  appeal  in  this  case  is  sufficient  to 
identify  the  judgment  appealed  from.    The  judgment  ap- 
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pealed  from  is  the  final  judgment  and  decree  signed  by 
the  judge  who  tried  the  cause,  and  it  is  signed  and  entered 
of  record  on  the  23d  day  of  March,  1901.  The  respondent, 
by  his  complaint  in  this  action,  sought  to  recover  from  the 
appellants  $185.05  under  a  contract  made  with  Iladfield  i 
Roberts  and  the  appellants  for  clearing,  grubbing,  grading, 
sidewalking  and  otherwise  improving  Roy  street,  in  Seat- 
tle. Before  the  action  was  brought  the  appellants  tendered 
to  the  respondent  $140,  as  being  all  that  was  due  the  re- 
spondent for  the  aforesaid  work.  The  respondent  refused 
to  accept  the  tender  and  brought  suit  for  $185.05  as  the 
amount  due  liim  from  api">ellants.  The  appellants,  when 
they  filed  their  answer,  pleaded  the  above  tender,  and  paid 
the  $140  into  court  for  the  use  of  the  respondent  and  in 
full  satisfaction  of  his -claim.  The  findings  of  fact  and 
conclusions  of  law  were  filed  in  this  case  on  the  23d  dav 
of  March,  1901,  the  day  final  judgment  was  signed  and 
entered.  On  the  15tli  of  ilarch,  1901,  on  motion  of  the 
res])ondent,  the  court  made  an  order  directing  the  clerk  ot 
the  court  to  pay  over  to  the  respondent  as  of  March  12, 
1901,  the  day  of  the  trial,  the  $140  tender  deposited  by 
appellants.  Xo  obiection  was  made  by  the  appellants  lo 
this  order.  In  our  previous  opinion  we  stated  that  th'^ 
record  showed  that  this  monev  was  drawn  down  bv  the 
respondent.  An  examination  of  the  final  decree  clearis 
shows  til  at  we  were  correct  in  this  statement.  That  de- 
cree recites  that  the  one  hundred  and  forty  dollars  liad  been 
ordered  paid  over  to  the  respondent,  and  then  follows  the 
judgment  in  the  following  language: 

"It  is  hereby,  bv  the  court,  ordered  and  adjudged  that 
the  plaintiff  do  have  and  recover  of  and  from  the  defend- 
ants, Frank  Borzonc  and  Louise  Borzone,  tlie  sum  of  forty- 
five  and  5-100  ($45.05)  dollars  as  the  balance  unpaid  on 
the  alleged  lien  of  the  plaintiff,  and  on  the  contract  set 
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forth  in  plaintiff's  complaint,  and  the  further  sum  of 
seventy  cents  ($.70)  paid  by  plaintiff  for  filing  his  notice 
of  lien  with  the  auditor  of  King  County,  Washington,  and 
the  further  sum  of  fifty  ($50)  dollars  as  attorneys'  fees 
for  the  attorneys  for  the  plaintiff  herein,  together  with 
costs  and  disbursements  of  this  action,  to  be  taxed  herein." 

The  decree  then  establishes  the  lien  on  the  lots,  and  fore- 
closes the  same,  and  orders  a  sale  of  the  lots  by  the  sheriff, 
etc.  It  is  clear  that  the  final  judgment  was  but  for  $45.05 
and  attorneys'  foes  and  costs.  The  supersedeas  was  to  stay 
the  execution  of  this  judgment.  The  penalty  of  the  bond 
was  for  $500.  The  condition  was,  ''  Xow,  therefore,  if  the 
said  principal,  Frank  Borzone  and  Louise  Borzone,  shall 
pay  to  ]M.  ir.  Young,  the  plaintiff  above  named,  all  costs 
and  damages  that  shall  be  adjudged  against  defendants 
on  the  appeal  or  on  the  dismissal  thereof,  and  shall  satisfy 
and  j)erform  the  judgment  or  order  appealed  from,  in 
case  it  shall  be  affirmed,  and  any  judgment  or  order  which 
the  supreme  court  may  render,  or  order  to  be  rendered,  by 
said  superior  court,  not  exceeding  in  amount  or  value  the 
above  original  judgment,  then  this  obligation  to  be  void; 
otherwise  to  remain  in  full  force  and  effect."  The  record  in 
this  case  fails  to  disclose  the  amount  of  the  costs,  other 
than  the  attorney  fee  and  seventy  cents  for  filing  the  lien. 
The  judgment  and  costs,  so  far  as  disclosed,  amount  to 
$95.75.  The  object  of  a  supersedeas  bond  is  to  secure  to 
the  respondent  the  judgment  recovered  by  him.  The  re- 
spondent in  this  case  had  in  his  possession  $140  of  the 
sum  found  to  be  due  him.  lie  was  absolutely  secure  in 
this  amount,  and  no  bond  was  necessary  to  secure  it  to 
him.  For  the  balance,  $45.05,  he  had  a  judgment,  and  a 
bond  of  $500  to  secure  the  same.  We  think,  therefore, 
that  the  bond  was  sufficient  both  as  an  appeal  and  super- 
sedeas, and  the  motion  should  be  denied. 
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One  word  more  as  to  the  tender.  The  pleadings  and 
proofs  of  both,  appellants  and  respondent,  show  that  there 
was  no  dispute  or  controversy  as  to  these  facts,  viz. :  that  a 
contract  was  made' with  Hadfield  and  Roberts  by  the  ap- 
pellants for  clearing,  grubbing,  grading,  sidewalking  and 
otherwise  improving  Roy  street  according  to  plans  and 
specifications  of  the  city  engineer  of  Seattle,  and  under 
his  direction  and  control,  at  and  upon  the  following 
rates:  Clearing  and  grubbing  said  street,  $95.00;  mov- 
ing earthj  18  cents  per  cubic  yard;  sidewalkj  etc.,  $11.05 
per  thousand  feet,  board  measure,  and  that  this  work  had 
been  done.  For  this  work,  before  the  action  was  brought, 
$140  was  tendered  by  appellants  to  respondent.  The  dis- 
pute between  the  appellants  and  respondent  raised  by  tho 
pleadings  was  as  to  whether  the  work  was  to  be  finished 
by  September  1,  1899,  and  as  to  whether  certain  plans  and 
specifications  prepared  by  the  city  engineer  for  the  work, 
with  certain  provisions  contained  therein,  were  also  part 
of  the  contract.  This  court  has  found  that  neither  the 
respondent  nor  the  appellants  were  correct  in  their  con- 
tention as  to  the  connection  of  these  plans  and  specifica- 
tions and  the  provisions  therein  contained  with  the  con- 
tract. It  is  plain  from  the  pleadings  that  the  appellants 
sought  to  keep  the  tender  for  the  work  good  that  they  had 
made  before  the  action  was  brought,  and  sought  also  to 
give  their  version  of  the  contract.  This,  we  think,  they  had 
a  right  to  do.  There  is  nothing  inconsistent  in  the  tender 
with  the  principal  provisions  of  the  contract,  which  are 
not  disputed  or  controverted  by  either  party  touching  the 
grading,  etc.,  of  the  street;  and  that  it  was  to  be  done  un- 
der the  plans  and  specifications  and  direction  of  the  citj 
engineer  at  the  prices  heretofore  set  out.  Under  the  cir- 
cumstances of  this  case  it  would  violate  equity  and  good 
conscience,  and  be  illiberal  and  narrow,  to  hold  that,  be- 
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cause  the  appellants  kept  good  their  tender,  they  are  es- 
topped from  asserting  that  there  were  other  provisions  of 
the  contract  than  those  pleaded  by  the  respondent.  If  the 
rule  of  law  is  as  contended  for  by  respondent,  that  a  plea 
of  tender  admits  the  contract  in  its  entirety,  as  pleaded  by 
the  plaintiff,  as  the  true  and  only  contract,  then  it  would 
always  be  in  the  power  of  the  plaintiff  to  prevent  the  de 
fendant  from  keeping  his  tender  good  by  pleading  a  con- 
tract in  part,  as  in  this  case,  or  a  different  one  from  that 
actually  made.  Thus  would  the  defendant  be  shut  out 
from  keeping  his  tender  good,  unless  he  was  prepared  to 
admit  the  contract  was  as  pleaded  by  the  plaintiff.  The 
law  aims  to  arrive  at  the  truth  and  to  permit  its  assertion, 
and  pleadings  are  for  this  purpose,  and  no  rule  should  be 
upheld  which  retards  or  prevents  this  end.  We  think  a 
plea  continuing  a  tender,  made  before  the  action  was 
brought,  under  the  facts  as  disclosed  in  this  case,  goes  only 
to  the  extent  of  admitting  that  a  contract  of  the  general 
nature  pleaded  was  entered  into,  not  that  the  plaintiff  has 
correctly  pleaded  the  contract ;  and  after  such  a  tender  and 
plea  the  defendant  cannot  deny  in  toto  any  contract  under 
which  he  became  obligated  to  pay  the  amount  tendered. 
Simpson  v.  Carson,  11  Ore.  361  (8  Pac.  325.) 

When  the  tender  was  made  of  $140  before  the  action  was 
brought,  there  was  no  obligation  on  the  part  of  the  ap- 
pellants to  pay  also  for  filing  the  lien  notice.  It  is  only 
in  the  event  of  a  suit,  and  when  the  lienor  prevails,  that 
he  is  entitled  to  recover  the  costs  of  filing  the  lien  notice. 
We  see  no  reason  for  changing  our  views  as  expressed  in 
the  opinion  heretofore  filed.  The  petition  for  a  rehearing 
is  therefore  denied. 

Reavis,  C.  J.,  and  Fulleeton,  Dunbab  and  Andebs, 
JJ.,  concur. 
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[No.    3624.     Decided    September    4,    1901.1 

Meyek  Lewis^  Appellant,  v.  Third  Street  &  Suburban 
»_J^  Railway  Compaxy  ct  ah,  licspondents, 

JUDGMENT — ^ASSIGNMENT — SUBSEQUENT    ACTION    BY    JUDGMENT    CRED- 
ITOR ON  APPEAL  BOND. 

A  judgment  creditor  has  no  right  of  action  upon  an  appeal 
bond,  which  had  been  given  as  collateral  security  for  the  judg- 
ment, when,  without  the  consent  of  the  judgment  debtor,  he  has 
assigned  the  judgment  itself  to  another,  while  reserving  to  him- 
self all  the  rights  under  the  appeal  bond,  since  the  assignment  of 
the  judgment  carries  the  appeal  bond  as  incident  to  it,  even 
though  the  assignor  and  assignee  may  have  agreed  otherwise. 

Appeal  from  Superior  Court,  Kiug  County. — lion. 
E.  I).  Bexsox,  Judge.    Affirmed. 

Morris  B.  Sachs  and  Jvlhts  F,  llalc,  for  appellant. 
Bausmnn,  Kcllehcr  cf-  Emory,  for  respondents. 

The  opinion  of  tlie  eourt  was  delivered  by 

Reavis,  C.  J. — In  March,  189G,  judgment  was  entered 
in  the  circuit  court  of  the  United  States  in  this  district 
in  favor  of  plaintiff,  in  an  action  against  the  Western  Mill 
Company,  a  corporation,  and  the  respondent,  the  Third 
Street  and  Suburhan  Kailway  Company.  In  the  action 
plaintiff  was  awarded  judgment  against  the  Western  Mill 
Com])auy,  a  corporation,  and  Denny,  Ivinnear,  Lombard, 
Franldand,  McDonald,  Learv,  Edwards  and  Oldficld,  in 
the  sum  of  $24,130,  togetlier  witli  costs  and  attorneys'  fees, 
and  the  judgment  was  decreed  a  prior  lien  \^^on  certain 
real  estate,  and  the  buildings  and  improvements  thereon, 
as  against  any  claim  of  lien  of  the  resjiondent  railway  com- 
pany, which  was  made  a  defendant  in  said  action  uix)n  an 
allegation   in   the  complaint  that   said  railway  company 
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claimed  an  interest  or  lien  upon  the  premises  which  was 
inferior  to  plaintiff's.  The  plaintiff's  action  was  to  fore- 
close a  mortgage,  and  the  judgment  decreed  the  foreclos- 
ure and  sale  of  the  mortgaged  premises  and  a  deficiency 
judgment  against  the  defendants  mentioned  other  than  the 
railway  company.  In  April  the  defendant  railway  com- 
pany, by  writ  of  error,  took  the  cause  to  the  circuit  court 
of  appeals  for  the  ninth  circuit,  and,  in  consideration  of 
said  appeal  executed  its  appeal  and  supersedeas  bond  as 
required  in  such  cases,  and  in  the  sum  of  $2,000.  In 
March,  1897,  the  cause  was  heard  in  the  circuit  court  of 
appeals,  and  the  judgment  affirmed.  The  writ  of  error 
was  thereafter  prosecuted  by  the  railway  company  to  the 
supreme  court  of  the  United  States,  and  in  May,  1899,  the 
judgment  of  the  circuit  court  of  appeals  was  confirmed  in 
the  latter  tribunal.  The  conditions  of  the  appeal  bond 
were  that  the  railway  company  should  prosecute  its  appeal 
to  effect,  and  answer  all  damages  and  costs.  The  respond- 
ent Brookes  is  surety  upon  the  appeal  bond.  In  the  pres- 
ent action  it  is  sought  to  recover  the  penalty  named  in 
the  bond.  As  items  of  damage  the  complaint  states  that 
during  the  pendency  of  the  appeal  plaintiff  incurred  ex- 
•  penses  in  the  preservation  of  the  property,  the  subject  of 
the  mortgage  foreclosure,  in  the  payment  of  keeper's 
charges,  in  the  sum  of  $343.65 ;  that  the  property  was  not 
repaired  and  thereby  depreciated  in  a  sum  exceeding 
$5,000 ;  that  plaintiff  paid  taxes  accumulated  against  the 
property  in  the  sum  of  $1,887.87;  that  the  property  was 
damaged  by  fire  in  a  sum  exceeding  $5,000,  and  that  the 
costs  of  the  appeal  were  $52.50.  After  the  affirmance  ox 
the  judgment,  and  in  April,  1897,  the  mortgaged  property 
was  sold  under  the  decree  for  the  sum  of  $23,000,  i)lain- 
tiff  becoming  the  ])urchaser  thereof.  Plaintiff  demands 
judgment  for  the  sum  of  $2,000,  the  penalty  named  in  the 
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appeal  bond  as  damages  and  costs.  Defendants  moved  to 
strike  certain  items  of  damages  from  the  complaint,  and 
the  following  were  stricken  by  order  of  the  court,  to-wit: 
Charges  paid  by  plaintiff  from  February  to  May,  1897, 
for  keeper,  amounting  to  the  sum  of  $150.30;  some  small 
items  paid  by  plaintiff  for  lumber  and  other  materials  and 
repairs;  and  also  items  consisting  of  taxes  for  the  year 
1897,  and  for  loss  sustained  by  fires.  Exceptions  to  this 
order  were  taken  by  both  parties.  Defendants  answered, 
admitting  the  allegations  of  the  complaint,  except  as  to 
the  items  of  loss  and  damages,  and,  as  affirmative  defense, 
ailing  that  plaintiff,  before  the  commencement  of  the 
action,  assigned,  transferred  and  sold  to  one  Neuf elder  all 
his  right,  title,  and  interest  in  the  judgment  in  the  action 
in  which  the  bond  was  executed  for  a  full  consideration, 
and  that  plaintiff  has  no  real  interest  in  any  cause  of  ac- 
tion against  defendants  upon  the  bond.  It  is  also  set  up 
that  the  judgment  and  right  of  action  involved  in  this 
cause,  and  in  which  the  supersedeas  bond  in  suit  was 
given,  had  been  satisfied  and  extinguished.  Plaintiff  de- 
murred to  the  affirmative  defenses,  which  demurrer  was 
overruled.  Thereupon  plaintiff  replied  to  the  first  affirma- 
tive  defense,  admitting  that  before  the  commencement  of 
the  action  he  assi^ed,  sold  and  transferred  to  Neufelder 
all  his  right,  title  and  interest  in  the  judgment  for  a  con- 
sideration, but  alleged  it  was  agreed  and  understood  be- 
tween plaintiff  and  Neufelder  that  plaintiff  reserved  any 
and  all  rights,  claim,  and  interest  arising  out  of  the  super- 
sedeas bond.  Further  replying,  plaintiff  denied  that  the 
judgment  was  fuUv  paid  and  satisfied.  Defendants  de- 
murred to  the  plaintiff's  reply  to  the  first  affirmative  de- 
fense on  the  ground  that  it  did  not  state  facts  sufficient  to 
constitute  a  reply  thereto.  The  demurrer  was  sustained, 
and,  plaintiff  electing  to  stand  upon  his  pleading,  judg- 


LEWIS  V.  THIRD  ST.  ft  SUBURBAN  RY.  CO.  31 

Sept.  1901.]        Opinion  of  the  Court — Reavis,  C.  J. 

ment  was  thereupon  entered  in  favor  of  defendants,  dis- 
missing the  cause. 

If  the  order  sustaining  the  demurrer  to  the  reply  was 
correct,  it  will  be  unnecessary  to  discuss  the  other  excep- 
tions. While  it  is  true  that  the  bond  to  answer  for  dam- 
ages and  costs  of  appeal  is  a  contract  and  security  for  such 
payment,  it  is  also  incidental  to  the  pending  action.  Tho 
object  of  the  bond  is  the  security  of  the  plaintiff  to  render 
his  judgment  effective,  to  save  him  harmless  by  reason  of 
the  appeal.  It  may  be  said  to  be  collateral  to  the  judg- 
ment.  The  general  principle  seems  to  be  that  an  obliga- 
tion or  indebtedness  carries  with  it  all  securities  created 
for  its  protection  and  enforcement.  Colebrooke,  Collateral 
Securities,  §144;  2  Am.  &  Eng.  Enc.  Law  (2d  ed.)  p. 
1086.  That  the  appeal  bond  is  transferred  to  the  assignee 
of  the  original  judgment  by  force  of  the  assignment  of  the 
judgment  is  certainly  the  general  rule  stated  by  the  author- 
ities which  have  been  presented  to  us.  2  Black,  Judg- 
ments, §948;  Freeman,  Judgments  (1st  ed.)  149,  note; 
Ullman  v.  Kline,  87  111.  268 ;  Bolen  v.  Crosby,  49  K  Y. 
183 ;  Vila  v.  Weston.  33  Conn.  42 ;  Burt  v.  Lustig,  60  N. 
Y.  Sup.  Ct  181;  affirmed  137  N.  Y.  538  (33  N.  E.  336), 
See,  also,  Stanford  v.  Connery,  84  Ga.  731  (11  S.  E.  507)  ; 
Hewett  V,  Outland,  2  Ired.  Eq.  438 ;  Clarice  v,  Hogeman, 
13  W.  Va.  718. 

It  seems  to  be  the  uniformly  received  doctrine  that  par- 
tial assignments  of  judgments  cannot  be  made  without  the 
consent  of  the  judgment  debtor.  We  do  not  think  the  un- 
derstanding between  the  owner  and  assignee  of  a  reserva- 
tion of  some  rights  in  the  assignor  in  the  incidents  collat- 
eral to  the  judgment  takes  the  plaintiff's  assignment  of  his 
judgment  out  of  the  general  rule  that  the  assignee  alone 
may  realize  on  the  judgment  and  collateral  securities.  For 
these  considerations  the  judgment  is  affirmed. 

AxDEES,  Eui^LEETON^  White  and  Dunbar^  JJ.,  concur. 
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In  the  Matter  of  the  Estate  of  Mary  J,  Stewart,  Deceased: 

Fkancis  il.  Pritchett  et  ah.  Appellants,  v.  Jonathan 

Edwards,  et  al,.  Respondents. 

WILLS — CONSTKUCTIOX — GOVERNED   BY    SITUS    OF   RF4LTY. 

A  devise  of  real  property  is  governed  by  the  law  of  its  situs, 
and  not  by  that  of  the  testator  s  domicile. 

SAME  —  STATUTE  OF  USES  —  APPLICATION  TO  CHARITABLE  TRUSTS. 

The  statute  of  uses  (27  Hen.  VIII.,  eh.  10),  which  provides 
that  title  conveyed  in  trust  passes  no  estate  to  the  trustee,  but 
vests  at  once  in  the  cestui  que  trust,  has  no  application  to  a  de- 
vise for  public  charitable  uses. 

SAME — CHARITABLE   USES — DEVISE   FOR   SECTARIAN    SCHOOL. 

A  bequest  was  for  charitable  uses,  where  the  devise  was  to 
trustees,  in  trust  "for  the  proposed  Congregational  Academy,  in 
or  near  the  city  of  Spokane,  Washington,  contemplated  to  be 
started  and  equipped  by  or  under  the  auspices  of  the  Congrega- 
tional Churches,"  and,  in  case  it  should  not  be  incorporated,  then 
the  property  should  go  to  the  same  trustees,  "in  trust  for  such 
other  charitable  purpose  and  uses  as  they  may  see  fit." 

SAME — UNCERTAIN    CHARITABLE    PURPOSE — Eni-ECT   OF  DESIGNATION   OP 
TRUSTEES. 

A  devise  of  property  to  certain  trustees,  giving  them  power  to 
use  the  bequest  for  such  charitable  purposes  and  uses  as  they 
in  their  discretion  may  see  fit  is  not  void  on  the  ground  of  un- 
certainty  or  indeflniteness  either  as  to  the  objects  to  be  accom- 
plished or  as  to  the  beneficiary. 

TRUSTS — JURISDICTION  OF  EQUITY. 

Courts  of  equity  take  cognizance  of  trusts  for  charitable  uses 
under  their  inherent,  original  jurisdiction  of  all  trusts,  regardless 
of  whether  the  statute  of  charitable  uses,  known  as  43  Eliz.  ch.  4, 
has  been  specifically  adopted. 

Appeal  from  Superior  Court,  Spokane  County. — Hon. 
William  E.  Riciiardsox,  Judge.    ^lodified. 
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Nash  <&  Nash  (H.  W.  McGomas,  D.  W.  Burchard  and 
Jataes  Dawson,  of  counsel),  for  appellants. 

Crow  &  Williams,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  C.  J. — Suit  to  construe  and  declare  void  a  de- 
vise in  the  will  of  Mary  J.  Stewart  to  Wm,  Davies,  W.  II. 
Short  and  Jonathan  Edwards  for  certain  uses  therein  set 
forth,  as  follows: 

"To  Rev.  Wm.  Davies,  W.  H.  Short  and  Jonathan  Ed- 
wards, of  Spokane,  Washington,  I  give  and  devise  my 
former  home  place  in  Altamont,  Spokane  county,  state  of 
Washington  (being  the  three  acre  tract  of  land,  with  the 
dwelling  house,  which  was  formerly  occupied  as  a  home 
by  myself  and  my  husband,  John  W.  Stewart,  now  de- 
ceased, while  we  resided  in  said  Altamont,  and  lying  next 
west  of  the  premises  formerly  of  Prather  and  standing  in 
my  name),  in  trust,  nevertheless,  for  the  proposed  Con- 
gregational Academy,  in  or  near  the  city  of  Spokane, 
Washington,  contemplated  to  be  started  and  equipped  by 
or  under  the  auspices  of  the  Congregational  Churches, 
provided  said  academy  shall  be  incorporated,  under  what- 
ever name  it  may  be,  within  five  years  from  my  death ; 
and  if  said  academy  or  institution  shall  not  be  so  incor- 
porated, then  I  give  and  devise  my  said  former  home  place 
to  the  same  three  trustees,  or  the  survivor  or  survivors  ol 
them,  in  trust  for  such  other  charitable  purpose  and  uses 
as  they  may  see  fit  in  their  discretion  to  employ  the  same,'* 

The  will  was  executed  on  the  28th  of  March,  1898,  in 
California,  and  decedent  died  on  the  2l8t  of  April,  1898. 
Appellants  Pritchett  and  Denny,  heirs  at  law  of  decedent, 
filed  the  petition  praying  that  the  above  clause  be  declared 
void.  The  superior  court  adjudged  the  devise  for  the  us  a 
of  the  proposed  academy  valid,  and  the  devise  over  to  other 
charitable  uses  void.  The  trustees  named  in  the  will  ac- 
cepted the  trust  and  assumed  the  management  and  con- 
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trol  of  the  property  devised  to  them  for  the  uses  men- 
tioned. Appellant's  ooTinsel  assigned  two  errors:  First, 
the  determination  that  the  devise  for  the  use  of  the  pro- 
posed academy  is  valid ;  second,  in  not  determining  the  lia- 
bility for  costs. 

In  support  of  the  first  assignment  it  is  urged  by  coun- 
sel for  appellant  that  the  will  is  void  under  §1313  ot 
Deering's  Code,  Vol.  2,  Civil  Code  of  California,  which, 
in  substance,  prohibits  such  a  devise  in  trust  for  charita- 
ble uses,  except  the  will  be  executed  at  least  thirty  da/s 
before  the  decease  of  the  testator.  The  case  was  tried  upon 
an  agreed  stipulation  of  the  facts,  and  it  does  not  appear 
that  the  law  of  California  was  proved.  Foreign  laws  must 
be  pleaded  and  proven  as  any  other  fact,  and  in  this  re- 
gard the  law  of  another  state  is  as  the  law  of  a  foreign 
country.  McDaniel  v.  Pressler,  3  Wash.  636  (29  Pac. 
209)  ;  Lowry  v.  Moore,  16  Wash.  476  (48  Pac.  238,  58 
Am.  St  Eep.  49)  ;  13  Am.  &  Eng.  Enc.  Law  (2d  ed.), 
1060.  But  the  devise  of  real  property  is  governed  by  tho 
law  of  its  situs.  Jarman,  Wills,  §  1 ;  3  Am.  &  Eng.  Enc. 
Law,  632. 

It  is  argued  that  the  devise  for  the  use  of  the  proposed 
academy  is  a  naked  or  passive  trust  for  the  use  of  one  not 
in  being,  and  is  not  for  a  public  charitable  purpose,  and 
that  it  is  indefinite,  uncertain,  and  impossible  of  execu 
tion,  as  to  the  object  for  which  it  is  intended  to  be  used, 
and  as  to  the  source  from  which  or  through  which  the  pro- 
posed corporation  is  to  come  into  being.  The  proposition 
is  stated  that  under  the  statute  of  uses  (27  Hen.  VIII.,  ch. 
10)  the  title  conveyed  in  trust  to  the  three  trustees  passes 
no  estate  to  the  trustees,  but  it  vests  at  once  in  the  cestui 
que  trust, — that  is,  the  proposed  academy,  cestui  que  trust, 
not  being  in  esse  at  the  death  of  the  testatrix,  the  devise 
lapsed,  and  vested  immediately  in  the  heirs  at  law.    And 
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the  principle  i8  cited  from  Washburn  on  Beal  Property, 
as  follows : 

"A  deed  to  A  in  trust  for  B,  makes  B  the  legal  owner  of 
the  estate,  and  such  conveyance  passes  no  estate  to  the 
trustee,  but  vests  it  at  once  in  the  cestui  que  trust/' 

And  many  authorities  are  cited  in  approval  of  the  rule. 
This  rule,  in  its  application  to  private  trusts,  may  be  con- 
ceded, but  the  pivotal  question  in  this  cause  is  the  nature 
of  the  devise.  If  the  devise  be  for  charitable  uses,  it  is 
immaterial  that  the  objects  of  the  charity  are  imcertain 
and  indefinite.  Indeed,  it  is  said  that  vagueness  is,  in 
some  respects,  essential  to  a  good  gift  for  a  public  charity, 
and  that  a  public  charity  begins  where  uncertainty  in  the 
recipient  begins.  2  Perry,  Trusts  (4th  ed.),  §687;  2 
Pomeroy,  Equity  Jurisprudence  (2d  ed.),  §§  1018-1020. 
It  seems  that  a  claimant  for  charity  cannot  have  right  to 
demand.  A  beneficiary  who  founds  his  claim  on  rignt 
cannot  be  the  subject  of  charity.  Therefore  the  benefi- 
ciaries, as  individuals,  must  be  uncertain  in  a  public  or 
charitable  trust.  The  will  before  us  must  be  liberally  con- 
strued to  give  effect  to  the  intention  of  the  testatrix.  She 
uses  ordinary  language  in  reference  to  existing  conditions 
and  her  environments.  The  object  of  her  beneficence^is 
to  aid  the  proposed  Congregational  Academy  near  Spo- 
kana  The  court  recognizes  the  Congregational  Church  as 
a  Christian  organization,  and  from  its  system  of  govern- 
ment it  is  frequently  mentioned  as  a  "church"  or 
'^churches" ;  and,  further,  that  in  this  state  there  are  con- 
gregational academies  existing  under  the  supervision  of 
these  congregational  churches;  that  these  academies  are 
educational  institutions ;  that  their  instruction  gives  promi- 
nence to  Christian  doctrines  and  morals,  and  that  the  tes- 
tatrix deemed  her  bequest  charitable  is  clearly  expressed 
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in  the  devise,  that^  in  the  event  that  the  proposed  academy 

should  not  be  established  in  a  limited  time,  then  "for  sucn 

other  charitable  purposes  and  uses  as  they  may  see  fit  in 

their  discretion  to  employ  the  same."    It  seems  clear  tiiat 

the  bequest  was  for  charitable  uses.    In  Ould  v.  Washing- 

ton  Hospital,  95  U.  S.  311,  Mr.  Justice  Swayne  said : 

"A  charitable  use,  where  neither  law  nor  public  policy 
forbids,  may  be  applied  to  almost  anything  that  tends  to 
promote  the  well-doing  and  well-being  of  social  man."' 

In  Jackson  v,  Phillips,  14  Allen,  556,  Mr.  Justice  Grat 

gives  a  very  comprehensive  definition : 

"A  charity,  in  the  legal  sense,  may  be  more  fully  defined 
as  a  gift,  to  be  applied  consistently  with  existing  laws,  for 
the  benefit  of  an  indefinite  number  of  persons,  either  by 
bringing  their  minds  or  hearts  under  the  influence  of 
education  or  religion,  by  relieving  their  bodies  from  dis- 
ease, suffering,  or  constraint,  by  assisting  them  to  establish 
themselves  in  life,  or  by  erecting  or  maintaining  public 
buildings  or  works,  or  otherwise  lessening  the  burdens  of 
government.  It  is  immaterial  whether  the  purpose  is 
called  charitable  in  the  gift  itself,  if  it  is  so  described  as 
to  show  that  it  is  charitable  in  its  nature." 

See,  also,  Coggeshall  v.  Pelton,  7  Johns.  Ch.  294  (11 
Am.  Dec.  471) ;  Mitford  v.  Reynolds,  1  Phil.  Ch.  191;  2 
Pomeroy,  Equity  Jurisprudence,  1021 ;  Perry,  Trusts, 
§701. 

Counsel  for  appellant  have  with  much  zeal  and  learning 
maintained  that  the  statute  of  charitable  uses  (43  Eliz.  ch. 
4)  is  not  in  force  in  any  of  the  states  unless  specifically 
adopted.  The  authorities  adduced  have  been  carefully 
examined.  The  citations  from  the  states  of  Marvland,  Indi- 
ana  and  Xew  York  seem  to  support  this  contention.  But  in 
some  of  them  charitable  uses  have  been  abolished  by  legisla- 
tion. But  it  seems  that  such  charitable  uses,  when  placed 
with  a  competent  trustee,  who  is  willing  to  act,  have  been 
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generally  upheld  in  the  states  of  the  American  Union.  In 
some  of  the  adjudications  the  Statute  of  Elizabeth  has 
been  deemed  an  affirmance  of  and  definition  for  charita- 
ble uses  as  they  already  existed  at  the  ancient  common 
law.  There  is  some  contrariety  of  opinion  as  to  the  juris- 
diction of  courts  of  chancery  in  England  before  the  Stat- 
ute of  Elizabeth  to  supervise  the  trustee  and  enforce  the 
trust  in  charitable  uses.  One  view  was  that  the  instances 
in  practice  where  such  trusts  were  directed  by  the  chan- 
cellor was  in  the  exercise  of  the  prerogative  of  the  King. 
In  the  case  of  Baptist  Association  v.  Hart's  Executors,  4 
Wheat.  1,  the  supreme  court  of  the  United  States  referred 
to  the  origin  and  extent  of  equitable  jurisdiction  over  char- 
itable trusts  in  this  country,  as  derived  from  the  authority 
of  the  Statute  of  43  Elizabeth.  But  the  ruling  was  made 
in  a  case  going  up  from  the  state  of  Virginia,  where  spe- 
cific legislation  had  expressly  abolished  the  Statute  of 
Elizabeth.  However,  in  a  subsequent  and  leading  case, — 
Vidal  V,  Girard's  Executors, — ^that  high  tribunal,  speaking 
through  Mr.  Justice  Stoby,  virtually  overruled  the  expres- 
sions of  the  former  case,  and  observed  of  the  precedents 
at  common  law  before  the  statute  was  enacted : 

"They  established  in  the  most  satisfactory  and  con- 
clusive manner  that  cases  of  charities  where  there  were 
trustees  appointed  for  general  and  indefinite  charities,  as 
well  as  for  specific  charities,  were  familiarly  known  to, 
and  acted  upon,  and  enforced  in  the  Court  of  Chancery. 
In  some  of  these  cases  the  charities  were  not  only  of  an 
uncertain  and  indefinite  nature,  but,  as  far  as  we  can 
gather  from  the  imperfect  statement  in  the  printed  rec- 
ords, they  were  also  cases  where  there  were  either  no  trus- 
tees appointed,  or  the  trustees  were  not  competent  to  take. 
*  *  *  Whatever  doubts,  therefore,  might  properly  be 
entertained  upon  the  subject  when  the  case  of  the  Trustees 
of  the  Philadelphia  Baptist  Association  v.  Hart's  Exec- 
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utors,  4  Wheat.  1,  was  before  this  court  (1819),  those 
doubts  are  entirely  removed  by  the  late  and  more  satis- 
factory sources  of  information  to  which  we  have  alluded. " 

2  How.  196. 

The  case  last  imder  consideration  arose  in  the  state  of 
Pennsylvania,  where  the  highest  tribunal  in  the  state  had 
already  adjudged  that  the  Statute  of  Elizabeth  had  not 
been  adopted,  but  charitable  uses  were  sustained.  That 
charitable  uses  have  always  been  recognized  by  courts 
of  equity  seems  to  be  established  by  undoubted  authority. 
It  is  not  necessary  for  authority  to  be  sought  under  the 
Statute  of  43  Elizabeth,  for  courts  of  equity  here  to  recog- 
nize and  enforce  such  trusts.  Their  inherent^  original 
jurisdiction  of  all  trusts  gives  cognizance  of  trusts  for 
charitable  uses.  Among  many  authorities  that  might  be 
mentioned,  the  following  references  are  made:  Pennoyer 
V.  Wadhams,  20  Ore.  274  (25  Pac.  720) ;  Miller  v. 
Teachoid,  24  Ohio  St.  525 ;  Saltonstall  v.  Sanders,  11  Al- 
len, 446;  Russell  v.  Allen,  107  U.  S.  163  (2  Sup.  Ct 
327)  ;  Howe  v.  ^Yil8on,  91  Mo.  45  (60  Am.  Eep.  226, 

3  S.  W.  390) ;  Estate  of  Hinckley,  58  Cal.  457;  2  Perry, 
Trusts  (4th  ed.),  §720. 

The  provision  that,  in  default  of  the  establishment  of 
the  proposed  academy,  the  trustees  shall  use  the  bequest 
for  such  other  charitable  purposes  and  uses  as  they  may  see 
fit,  in  their  discretion,  was  adjudged  void  in  the  decree 
before  us.  The  testatrix  appointed  competent  trustees, 
and  they  have  entered  upon  the  discharge  of  their  trust. 
This  is  not  a  devise  to  charitable  uses  generally,  without 
the  designation  of  a  trustee;  or,  in  other  words,  the  im- 
position upon  the  court  of  the  appointment  or  designation 
of  the  beneficiaries.  The  testatrix  has  reposed  this  confi- 
dence in  her  trustees,  and  it  cannot  be  said  that  they  may 
not  execute  the  trust.    And,  if  there  is  an  abuse  of  the  dis- 
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cretion  reposed  in  them,  they  may  be  subject  to  the  juris- 
diction of  equity. 

The  decree  will  therefore  be  modified  so  as  to  sustain 
the  validity  of  the  devise  as  set  forth  in  the  will,  and,  as 
modified,  affirmed,  and  the  cause  remanded  for  such  modi- 
fication and  entry  of  final  decree. 

Andebs,  White  and  Fullerton,  JJ.,  concur. 

On  Petition  Fob  Keheabino. 

Peb  Cxtbiam. — ^In  the  petition  for  rehearing  counsel 
for  appellant  suggest  that  the  question  of  costs  in  the  su- 
perior court  was  mentioned,  but  not  determined  in  the 
opinion.  The  action  of  the  superior  court  in  relation  to 
the  costs  in  that  court  was  not  disturbed  in  the  opinion, 
and  such  action  is  confirmed. 


[No.    3900.  Decided    September    4,    1901.] 

Otis  Bbothebs  &  Company,  Plaintiff,  v.  L.  B.  Nash  et  Jf  gJJ 

ah.  Defendants;  Johanna  E.  Bbockhausen,  as  Assig-  je  ^ 

nee  of  Judgment,  Appellant;  L.  B.  Nash,  Respondent. 


AFPEAIABLE  ORDEB — QUASHING  EXECUTION  SALE. 

An  order  setting  aside  an  execution  levy  and  sale  is  an 
order  made  after  Judgment  affecting  a  substantial  right,  and  Is 
therefore  appealable  under  Bal.  Code,  §  6500,  subd.  7. 

SAKE — ^UMITATIDN  ON  BIGHT  OF  APPEAL — ^WHEN  BEGINS  TO  BUN. 

Under  Bal.  Code,  §  6502,  which  provides  that  an  appeal  from 
any  order,  other  than  a  final  order,  must  be  taken  "within  fifteen 
days  after  the  service  of  a  copy  of  such  order,  with  written 
notice  of  the  entry  thereof,  upon  the  party  appealing,"  the  fifteen 
day  limitation  does  not  begin  to  run  until  compliance  with  the 
statutory  requirement  of  service  of  such  written  notice,  irrespec- 
tive  of  the  fact  of  the  appellant's  having  actual  knowledge  other- 
wise of  the  entry  of  the  order. 
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EXECUTION   SALE — PETITION  TO   SET   ASIDE — ^IBBEQUI ABITIES   CUSED   BY 
OONFIfiMATION. 

Where  an  execution  sale  has  been  confirmed  without  objec- 
tion, the  courts  cannot  take  jurisdiction  of  a  petition  to  quash 
and  set  aside  the  execution  levy  and  sale,  although  attended  by 
such  irregularities  as  confusion  between  the  dates  of  the  sale 
notices  and  the  date  of  sale,  the  sale  of  the  land  as  an  entirety 
without  being  offered  in  parcels,  and  its  sale  for  a  larger  amount 
than  was  actually  due. 

Appeal  from  Superior  Court,  Spokane  County. — Hon. 
Leandeb  H.  Prathee,  Judge.    Reversed. 

R,  L.  Edmiston  and  A.  E.  Gallagher j  for  appellant. 
L.  0.  Nash  and  i?.  E,  Porterfield,  for  respondent 

The  opinion  of  the  court  was  delivered  by 

Hadley,  J. — On  the  12th  day  of  June,  1896,  Otis 
Brothers  &  Company,  a  corporation,  obtained  a  judgment 
in  the  superior  court  of  Spokane  county  against  L.  B. 
Nash  and  others  for  the  sum  of  $1,664.50,  with  interest 
thereon  from  date  of  judgment  at  the  rate  of  eight  pe^* 
cent,  per  annum,  and  for  costs  taxed  at  $62.65.  There- 
after, in  the  year  1895,  a  writ  of  execution  issued  under 
said  judgment.  A  levy  was  made  upon  the  property  of  said 
Nash,  and  a  sale  made  in  pursuance  thereof  to  the  amount 
of  $500,  which  sale  was  afterwards  confirmed  by  the 
court  On  the  20th  day  of  November,  1899,  said  Otis 
Brothers  &  Co.  assigned  said  judgment  to  Johanna  E. 
Brockhausen,  and  afterwards,  at  the  instance  of  said  as- 
signee, a  new  execution  was  issued  under  said  judgment, 
dated  March  14,  1900.  Said  now  execution  made  no 
mention  of  the  $500  credit  which  should  have  been  given 
by  reason  of  the  sale  aforesaid,  but  commanded  the  sher- 
iff to  seize  sufficient  of  said  property  to  satisfy  the  whole 
amount  of  said  judgment  and  costs,  including  interest 
thereon  at  the  rate  aforesaid.    Afterwards  a  lew  was  made 
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upon  real  estate  belonging  to  said  Nash,  and  the  same  was 
sold  by  the  sheriff  to  the  said  assignee  for  the  sum  of 
$1,650.  The  aggregate  amount  of  the  two  sales  was  not 
sufficient  to  cancel  the  whole  of  said  judgment,  interest 
and  costs.  The  sheriff's  return  of  the  last  named  sale  was 
filed  on  the  17th  day  of  April,  1900.  On  the  14th  day  of 
May,  1900,  the  court  entered  an  order  confirming  said 
sale.  No  objections  to  the  confirmation  of  sale  had  been 
filed  within  the  time  limited  by  law,  or  at  all.  On  the 
same  day  the  order  of  confirmation  was  entered,  said  Nash 
filed  in  the  same  cause  his  petition  reciting,  in  substance, 
the  fact  of  his  ownership  of  the  real  estate  sold,  the  his- 
tory of  the  judgment,  prior  sale  thereunder,  and  failure 
to  credit  the  amount  of  such  prior  sale  upon  the  new  execu- 
tion, as  heretofore  stated.  The  petition  also  alleges  that 
the  property  sold  under  the  last  execution  is  worth  the  sum 
of  $5,000,  and  that  the  only  lien  against  the  same  is  that 
for  unpaid  taxes  in  the  sum  of  about  $600;  that  said 
property  was  unfairly  and  unlawfully  sold  by  the  sheriff 
at  the  instigation  of  said  Johanna  Brockhausen,  in  this*, 
that  the  same  was  sold  en  masse  and  in  solido;  that  saia 
real  property  is  divided  into  subdivisions,  parcels,  and  lots 
and  could  have  been  sold  in  parcels  and  lots ;  that  any  one 
of  the  parcels  or  lots  mentioned  was  of  sufficient  value  to 
pay  the  lawful  amount  of  said  judgment;  that  there  were 
no  bidders  at  said  sale,  except  the  agents  and  attorneys  of 
said  Johanna  Brockhausen,  and  the  sale  should  have  been 
adjourned  by  the  sheriff  to  another  date,  and  from  time  to 
time,  until  bidders  were  present.  The  petition  concludes 
with  the  prayer  that  said  execution  levy  and  sale  be  set 
aside  and  adjudged  null  and  void  and  of  no  effect.  After- 
wards, on  the  29th  day  of  May,  1900,  said  Nash  filed  an 
amended  petition  containing  substantially  the  same  re- 
citals as  the  original  petition,  with  additional  allegations 
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as  to  discrepancies  as  to  dates  in  the  sheriff's  notices  of 
sale  and  in  the  date  of  sale,  and  also  as  to  misdescription 
of  real  estate  sold.  Thereafter  said  Johanna  Brockhau- 
sen  moved  the  court  to  strike  from  the  files  the  said  peti- 
tion and  amended  petition,  for  the  reason  that  the  same  are 
frivolous,  without  merit  and  unauthorized  by  law.  The 
motion  was  supported  by  the  affidavit  of  counsel,  and  was 
by  the  court  denied,  exception  to  such  ruling  being  duly 
noted.  Thereupon  said  Brockhausen  interposed  a  demur- 
rer to  the  amended  petition  of  said  !^^ash.  The  demurrer 
was  by  the  court  overruled,  and  exception  to  such  ruling 
duly  noted.  An  answer  to  the  amended  petition  was  then 
filed  by  said  Brockhausen,  putting  in  issue  certain  allega- 
tions contained  in  such  amended  petition.  The  answer 
also  contained  affirmative  matter,  but  the  court  sustained 
a  demurrer  thereto.  A  trial  was  then  had,  evidence  in- 
troduced, and  the  court  entered  judgment  that  the  execu- 
tion issued  in  said  cause  on  March  14,  1900,  and  the  levy 
and  sale  made  thereunder,  should  be  quashed,  set  aside 
and  held  for  naught,  and  that  said  Johanna  Brockhausen 
take  nothing  under  said  execution,  levy,  and  sale.  From 
said  judgment  the  said  Johanna  Brocl^ausen  has  appealed 
to  this  court. 

Respondent,  Nash,  moves  to  dismiss  the  appeal  herein 
upon  the  ground  that  the  order  appealed  from  is  not  an 
appealable  order ;  that  it  is  not  a  final  order,  and  does  not 
affect  a  substantial  right ;  and  also  upon  the  further  ground 
that  if  said  order  is  an  appealable  one,  the  appeal  therefrom 
must  be  taken  within  fifteen  days  from  the  entry  thereof. 
We  think  the  order  appealed  from  comes  within  the  classi- 
fication of  subdivision  7,  §  6500,  Bal.  Code.  The  words 
of  the  statute  are  as  follows :  "From  any  final  order  made 
after  judgment  which  affects  a  substantial  right."  This 
was  an  order  made  after  judgment.     It  was  final  in  its 
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nature,  and  affected  a  substantial  right,  for  the  reason 
that  it  purported  to  set  aside  a  sale  of  real  estate  made  by 
the  sheriff,  and  under  such  sale  die  appellant  had  ac- 
quired substantial  rights  if  said  sale  was  authorized  in 
law.  It  does  not  meet  the  point  to  say  that  appellant  could 
have  had  a  new  sale  of  the  same  property,  and  for  that 
reason  the  order  was  not  final  in  its  effect.  The  order  did 
undertake  to  nullify  the  sale  that  was  made,  and  by  its 
terms  finally  and  forever  undertook  to  determine  any 
rights  that  may  have  existed  under  said  sale.  If  at  the 
time  the  order  was  made  appellant  held  the  real  estate 
sold  as  a  purchaser  authorized  in  law  to  hold  the  same^ 
then  her  rights  as  such  purchaser  were  fixed,  and  she  could 
not  be  required  to  subject  the  property  to  a  new  sale. 

It  is  next  urged  that,  in  any  event,  an  appeal  from  this 
order  must  have  been  taken  within  fifteen  days  from  the 
date  of  the  entry  thereof.  Section  6502,  BaL  Code,  pro- 
vides as  follows : 

"In  civil  actions  and  proceedings  an  appeal  from  any 
final  judgment  must  be  taken  within  ninety  days  after 
the  date  of  the  entry  of  such  final  judgment;  and  an 
appeal  from  any  order,  other  than  a  final  order,  from  which 
an  appeal  is  allowed  by  this  act,  within  fifteen  days  after 
the  entry  of  the  order,  if  made  at  the  time  of  the  hearing, 
and  in  all  other  cases  within  fifteen  days  after  the  service 
of  a  copy  of  such  order,  with  written  notice  of  the  entry 
thereof,  upon  the  party  appealing,  or  his  attorney " 

Should  it  be  conceded  that  respondent's  argument  is  cor- 
rect, that  the  order  appealed  from  comes  within  the  fifteen 
day  limitation  specified  in  §  6502,  supra,  still,  under  the 
record  in  this  case,  his  motion  is  not  well  taken.  The  stat- 
ute provides  that  appeals  under  the  fifteen  day  provision 
shall  be  taken  within  fifteen  days  after  the  entry  of  the  or- 
der, if  made  at  the  time  of  the  hearing,  and  in  all  other 
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cases  within  fifteen  days  after  the  service  of  a  copy  of  the 
order,  with  written  notice  of  the  entry  thereof.  The  record 
shows  that  this  hearing  was  had  on  the  19th  day  of  Novem- 
ber, 1900.  The  order  itself  bears  date  November  26,  1900, 
but  was  not  filed  until  December  8,  1900.  There  is  no 
record  of  any  service  of  a  copy  of  the  order  or  notice  of 
the  entry  thereof.  Respondent  urges  that  a  supplemental 
record  brought  here  by  him  discloses  that  appellant  had 
actual  knowledge  of  the  entry  of  the  order,  but  this  does 
not  meet  the  requirement  of  the  statute.  The  statute  de- 
termines when  the  fifteen-day  period  begins  to  run,  aud, 
if  the  order  is  not  entered  at  the  time  of  the  hearing,  the 
appeal  period  does  not  begin  to  run  until  the  statutory  step 
of  service  of  written  notice  of  the  entry  and  a  copy  of  the 
order  has  been  taken.  The  motion  to  dismiss  the  appeal  is 
therefore  denied. 

We  will  now  discuss  the  case  upon  the  merits.  It  will 
be  observed  that  subd.  7  of  §  6500,  Bal.  Code,  cited  supra, 
provides  that  "an  appeal  from  any  such  order  shall  also* 
bring  up  for  review  any  previous  order  in  the  same  action 
or  proceeding  which  involves  the  merits  and  necessarily 
affects  the  order  appealed  from."  Appellant's  first  assign- 
ment of  error  is  that  the  court  erred  in  overruling  appel- 
lant's motion  to  strike  respondent's  petition  and  amended 
petition.  The  order  confirming  the  sheriff's  sale  was  en- 
tered twenty-seven  days  after  the  filing  of  the  sheriff's 
return  of  the  sale.  No  objections  to  the  confirmation  were 
filed  within  ten  days,  as  required  by  law.  On  the  same 
day  the  order  of  confirmation  was  entered,  respondent's 
first  petition  was  filed,  the  substance  of  which  was  hereto- 
fore stated.  The  amended  petition  was  not  filed  until  fif- 
teen days  after  the  entry  of  the  order  of  confirmation.  The 
record  shows  that  the  first  petition  was  actually  filed  within 
an  hour  prior  to  the  entry  of  the  order  of  confirmation,  but 
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no  excuse  is  shown  for  not  having  filed  objections  to*  the 
confirmation  within  the  statutory  time.  The  petition 
makes  no  reference  to  a  probable  confirmation  of  the  sale, 
but  simply  asks  that  the  execution  levy  and  sale  be  set 
aside.  The  amended  petition,  filed  long  after  the  entry 
of  the  order  of  confirmation,  makes  no  reference  to  the 
order,  does  not  ask  its  vacation,  but  prays  that  the  execu- 
tion levy  and  sale  be  set  aside.  The  prayer  of  the  peti- 
tion could  not  have  been  granted  while  the  order  of  con- 
firmation existed,  for  the  reason  that  such  an  order  is  the 
solemn  and  deliberate  judgment  of  the  court,  and  is  bind- 
ing upon  all  parties  until  regularly  vacated.  The  fact  that 
ihe  execution  may  have  issued  for  more  than  was  actually 
due  on  the  judgment  was  an  irregularity  occurring  after 
judgmentj  and  if,  by  reason  thereof,  respondent  was  in- 
jured through  the  sale,  the  objection  to  the  confirmation  of 
ihe  sale  should  have  been  made  within  the  time  required  by 
law.    Krutz  r.  Baits,  18  Wash.  460  (51  Pac.  1054). 

When  there  are  no  such  errors  as  will  oust  the  court  of 
jurisdiction,  the  order  confirming  sale  concludes  inquiry 
into  the  irregularities  attending  .the  sale.  Parker  v. 
Dacres,  1  Wash.  190  (24  Pac.  192). 

The  same  rule  prevails  in  Oregon,  in  which  state  the 
statute  upon  this  subject  is  practically  identical  with  our 
own.  Mathews  v.  Eddy,  4  Ore.  225 ;  Dell  v.  Estes,  10 
Ore.  359;  Leinenweher  v.  Brown,  24  Ore.  548  (34  Pac. 
476,  38  Pac.  4). 

If  the  petition  be  treated  as  an  objection  to  confirmation, 
the  court  could  not  consider  it,  because  it  was  not  filed 
within  the  time  required  by  law.  If  it  was  intended  as 
an  objection  to  confirmation,  it  should  at  least  have  shown 
an  excuse  for  the  delay  in  its  filing.  No  attempt  at  show- 
ing a  reason  for  delay  is  made.  It  is  insisted  that  the  ex- 
ecution was  void  because  issued  for  a  larger  amount  than 
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was  actually  due.  We  think  the  execution  was  not  void. 
It  appears  to  have  been  regularly  and  authoritatively  is- 
sued under  a  valid  and  unsatisfied  judgment  It  was  there^ 
fore  not  a  void  writ,  but  simply •  stated  an  amount  in  ex- 
cess of  what  was  actually  due,  and  at  most  was  only 
voidable.  Bogle  v.  Bloom,  36  Kan.  512  (13  Pac.  793)  ; 
Bachelder  v.  Chaves,  5  K  M.  562  (25  Pac.  783)  ;  Hunt  v. 
Loucks,  38  Cal.  372  (99  Am.  Dec.  404) ;  Cunnirighani  v. 
Felher,  26  Iowa,  117. 

In  Bogle  v.  Bloom,  supra,  the  court  says : 

"The  proper  practice,  where  an  execution  issues  for  too 
large  an  amount,  is  to  apply  to  the  court  to  set  aside  as 
to  the  excess,  and  not  for  a  vacation  of  the  writ." 

In  Hunt  V.  Loucks,  supra,  the  court  says : 

"The  ground  of  the  first  objection  was,  that  execution 
called  for  $695  more  than  the  face  of  the  judgment  Was 
it  for  that  reason  void,  and  therefore  the  sale  also?  We 
think  it  was  only  voidable,  and  therefore  the  sale  valid." 

If  the  amount  for  which  the  property  sold  had  been  in 
excess  of  the  balance  actually  due  upon  the  judgment,  then 
respondent  should  have  applied  for  relief  as  to  such  excess. 
But  the  record  shows  in  fact  that  the  amount  of  the  sale 
did  not  cover  the  actual  balance  due.  Respondent  was 
therefore  in  no  sense  damaged  by  the  mere  fact  that  the 
execution  issued  for  too  large  an  amount.  It  is  true,  the 
sheriff's  return  shows  an  amount  yet  due  greater  than  the 
real  amount  by  reason  of  the  failure  to  credit  the  $500 
item  find  interest  thereon,  which  should  have  been  done  at 
the  time  of  the  first  sale.  But  respondent  has  only  to 
apply  to  the  court  to  have  this  correction  made,  and  the 
judgment  declared  credited  to  the  .extent  of  said  $500  and 
interest  thereon. 

It  is  urged  in  the  petition  that  the  property  could  have 
been  sold  in  parcels  or  lots,  and  for  that  reason  the  sale 
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should  have  been  set  aside.  This  court  has  held  that  un- 
der  the  statutes  of  this  state  it  is  within  the  discretion  of 
the  sheriff  (unless  otherwise  directed  by  the  court  making 
the  order  of  sale)  to  sell  lands  upon  execution  against  a 
judgment  defendant  either  en  masse  or  in  parcels,  and  it 
is  the  duty  of  the  court  to  confirm  such  sale  when  no  sub- 
stantial irregularity  which  would  cause  probable  loss  or 
injury  to  the  defendant  is  shown.  Feelc  v.  Brewer,  11 
Wash.  264  (39  Pac.  665). 

If  any  such  irregularity  existed  in  this  case,  it  should 
have  been  suggested  by  way  of  objection  to  the  confirma- 
tion. The  same  is  true  of  the  irregularity  as  to  dates  of 
sale  notices,  and  date  of  sale.  The  record  does  present  a 
singular  lack  of  harmony  as  to  those  dates,  but  it  should 
have  been  made  to  appear  to  the  court  on  objections  to  the 
confirmation  that  this  was  such  an  irregularity  as  caused 
probable  loss  or  injury  to  the  respondent.  This  objection 
was  made  for  the  first  time  in  the  amended  petition.  All 
these  irregularities  were  cured  by  the  order  of  confirma- 
tion. Having  regard  to  the  stability  of  real  estate  titles, 
an  order  confirming  a  sheriff's  sale  must  be  held  to  be 
more  than  a  mere  formal  order.  It  is  the  solemn  declara- 
tion of  the  court  that  the  sale  has  been  regularly  and  legal- 
ly made,  and  those  who  would  be  in  position  to  avoid  the 
consequences  of  such  ordei*must  pursue  the  method  out- 
lined by  statute  by  making  objections  in  time,  so  that  the 
entry  of  the  order  may  be  prevented,  or,  if  entered,  may 
be  reviewed  by  the  appellate  court  if  desired. 

It  is  unnecessary  to  discuss  the  remaining  assignments 
of  error,  since  the  same  questions  suggested  thereby  are 
involved  in  the  discussion  of  the  motion  to  strike  the  peti- 
tions. The  petitions  allege  that  appellant  is  not  the  as- 
signee of  the  judgment ;  but  a  regular  written  assignment 
appears  in  the  record,  and  it  is  alleged  on  information 
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and  belief  only  that  the  assignment  is  fraudulent.  If 
respondent  could  have  been  in  any  way  injured  by  this, 
it  should  have  been  shown  by  a  regular  and  timely  objec- 
tion to  confirmation.  We  cannot  conceive  how  respondent 
eould  be  injured  thereby.  It  is  of  no  consequence  to  him 
who  owns  the  judgment,  if  the  proceeds  of  the  sale  are  ap- 
plied thereon. 

For  the  foregoing  reasons,  we  think  the  court  should 
have  granted  appellant's  motion  to  strike  from  the  files 
the  petition  and  amended  petition  of  respondent.  The 
judgment  is  therefore  reversed,  and  the  cause  remanded, 
with  instructions  to  the  lower  court  to  grant  said  motion 
to  strike,  with  costs  taxed  against  respondent 

Reavis^  C.  J.,  and  Fullerton,  Andebs^  Ditnbab^ 
MouNT^  and  White,  JJ.,  concur. 


[No.  8687.     Decided  September  5,  1901.] 

e^   ^  H.  J.  Whitney,  Respondent,  v.  W.  M.  Priest  et  ai.,  Ap- 


pellants. 


PLEADING — DEPABTUBE — CUBED  BY  AMENDMENT. 

The  fact  that  plaintiff's  reply  showed  a  departure  from  his 
complaint  as  originally  filed  cannot  be  urged  as  error,  where  the 
lower  court  authorized  the  compl^nt  to  be  amended  on  the  trial 
to  correspond  to  the  evidence,  whereby  the  objection  of  departure 
in  the  pleadings  was  at  the  same  time  eliminated. 

WITNESSES — TBANSACTIONS   WITH  DECEDENT — ^PABTIES    IN   INTEBEST — 
HUSBAND  AND  WIFE. 

Under  Bal.  Code,  §  6991,  which  provides  that  In  an  action 
where  the  adverse  party  sues  as  administrator  of  a  deceased  per- 
son, then  a  party  in  interest  shall  not  be  admitted  to  testify  In 
his  own  behalf  as  to  any  transaction  had  by  him  with  or  any 
statement  made  to  him  by  any  such  deceased  person,  a  wife  can- 
not testify  to  such  transactions  or  statements  between  her  hus- 
band and  a  deceased  person,  although  made  or  done  in  her  pres- 
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ence,  where  community  interests  are  involyed  en  the  result  of 
the  action. 

Appeal  from  Superior  Court,  Lincoln  County. — Hon. 
Chakles  H.  Neal,  Jud^e.     Reversed. 

Joseph  Sessions  and  Sullivan,  Nuzum  &  Nuzum,  for 
appellants. 

Martin  &  Grant  and  Wright  &  ^yHght,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  C.  J. — Action  by  plaintiff,  Whitney,  a  physi- 
cian and  surgeon,  against  W.  M.  Priest,  as  administrator 
of  the  estate  of  his  wife,  Harriet  S.  Priest,  deceased,  to 
recover  compensation  for  services  as  physician  and  sur- 
geon to  the  deceased  during  her  last  illness. 

The  first  assignment  of  error  is  that  there  was  a  depart- 
ure between  the  cause  of  action  set  out  in  the  complaint  and 
that  stated  in  the  reply,  and  also  that  the  evidence  did 
not  sustain  the  contract  alleged  in  the  complaint.  The 
court  authorized  the  amendment  of  the  complaint,  and  we 
are  satisfied  that  such  amendment  was  within  its  discre- 
tion, and  perceive  no  reversible  error  under  this  assign- 
ment. 

Mrs.  Josephine  Whitney,  wife  of  the  plaintiff,  was  per- 
mitted, over  the  objection  of  the  defendant,  to  testify  to 
the  terms  of  the  contract  between  plaintiff  and  the  de- 
ceased, Mrs.  Priest  She  testified  that  she  was  present 
with  her  husband,  the  plaintiff,  and  that  the  plaintiff  and 
the  decedent  agreed  upon  the  terms  of  the  contract  for 
plaintiff's  surgical  treatment  of  deceased.  It  is  claimed 
by  the  defendant  that  this  was  error;  that  Mrs.  Whitney 
was  incompetent,  under  the  proviso  of  §  5991,  Bal.  Code, 
which,  so  far  as  it  relates  to  her  testimony,  is  as  follows : 

"Provided,  however,  that  in  an  action  or  proceeding 
where  the  adverse  party  sues  or  defends  as  executor,  ad- 
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ministrator,  or  legal  representative  of  any  deceased  per- 
son, .  .  .  then  a  party  in  interest  or  to  the  record 
shall  not  be  admitted  to  testify  in  his  own  behalf  as  to  any 
transaction  had  by  him  with  or  any  statement  made  to 
him  by  any  such  deceased     .     .     .     person." 

The  plaintiff  and  the  witness  Josephine  Whitney  were 
husband  and  wife.  The  professional  services  which  were 
the  subject  of  contract  between  plaintiff  and  the  deceased 
involved  the  community  interest.  The  compensation  for 
such  services  belonged  to  the  community.  Mrs.  Whitney 
was  interested  equally  with  her  husband.  She  is  equally 
interested  in  the  result  of  this  action.  She  must  necessarily 
be  said,  therefore,  to  be  a  party  in  interest,  and  the  trans- 
action and  the  statements  made  to  plaintiff  must  equally 
involve  his  wife.  The  witness  then  falls  within  the  disabil- 
ity of  the  proviso  of  the  statute,  and  it  was  error  to  admit 
her  testimony  as  to  the  transaction  and  statements  made 
by  the  deceased  to  the  plaintiff. 

The  judgment  must,  therefore,  be  reversed. 

White,  FuLLERTOisr  and  Dunbak,  JJ.,  concur. 


[No.  3880.     Decided  September  5,  1901.] 

W.  H.  Marvin,  Respondent,  v.  George  W.  Yates,  as  Ex- 
ecutor, Appellant. 

PLEADINQ — SUFFICIENCT     OF     COMPLAINT — ^ACTION     FOB     DHISIGN     OF 
PB0FIT8. 

A  complaint  alleged  that  plaintiff  invested  funds  for  de- 
fendant's testator  in  real  estate  under  an  agreement  that  the 
decedent  should  sell  upon  plaintiff's  advice,  and  plaintiff 
should  have  one-half  of  the  net  profits  arising  from  the  trans- 
actions; that  decedent  refused  to  sell  a  portion  of  the  real 
estate  when  advised  by  the  plaintiff  and  that  plaintiff's  share 
of  the  profits  thereon  would  have  been  |9,050;    that  plaintiff 
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performed  other  services  for  decedent  of  the  reasonable  value 
of  $400  per  annum,  from  January  1,  1887,  to  January  1,  1893; 
that  on  or  about  June  1,  1889,  plaintifF  and  decedent  had  an 
accounting,  whereby  the  latter  agreed  to  convey  or  bequeath 
to  the  former  a  certain  piece  of  real  estate  of  the  value  of 
more  than  $12,000;  that  the  decedent  failed  to  either  convey 
or  bequeath  said  realty,  wherefore  plaintiff  demands  Judgment 
for  $11,850.  Held,  that  the  action  was  not  one  upon  an  ac- 
count stated,  and  was  proof  against  demurrer  on  the  ground 
of  not  stating  facts  sufficient  to  constitute  a  cause  of  action, 
since  it  stated  facts  showing  a  contract  for  a  division  of  profits, 
rather  than  an  oral  contract  for  the  conveyance  of  realty. 

SAME — DEMURBEB — ^SPECIFICATION    OF    GROUNDS. 

A  demurrer  for  want  of  facts  will  not  reach  the  objection  that 
two  causes  of  action  have  been  improperly  Joined. 

SAME — O^'EBBULINO    DEMUBRER — HARMLESS    ERROR. 

The  fact  that  a  demurrer  on  the  ground  that  the  action  was 
not  commenced  within  the  time  limited  by  law  was  overruled 
was  harmless  error,  when  it  appeared  from  the  reply  and  the  evi- 
dence that  it  could  not  have  been  sooner  brought  because  the  de- 
fendant resided  in  another  state. 

EVIDENCE — ^RECITALS  IN  DEEDS  AS  TO  CONSIDERATION — CONCLUSIVENESS. 

In  an  action  to  recover  a  division  of  profits  upon  the  purchase 
and  sale  of  real  estate,  the  recitals  in  the  deeds  covering  the  pur- 
chase and  sale  of  such  realty  must  be  held  conclusive  of  the 
amounts  given  and  received,  when  not  shown  to  be  incorrect  or 
disputed  by  other  evidence. 

SAME — TRANSACTIONS    WITH   DECEASED   PERSON. 

The  statute  (Bal.  Code,  $5991)  forbidding  a  party  in  interest 
to  testify  as  to  transactions  had  by  him  with,  or  statements  made 
to  him  by,  a  deceased,  person,  was  not  transgressed  in  an  action  for 
a  division  of  profits  arising  from  investments  in  real  estate  under 
a  contract  with  a  deceased  person,  where  the  plaintifT  did  not 
testify  to  conversations  or  transactions  with  such  decedent,  but 
confined  his  testimony  to  his  inspection  of  certain  lots  when 
alone,  stating  their  value  at  the  time  he  saw  them,  and  that  deeds 
were  afterward  made  for  such  property  to  the  deceased. 

SAME — CHALLENGE  TO  LEGAL  SUFFICIENCY. 

Although  the  evidence  in  an  action  based  upon  a  contract 
giving  plaintifT  one-half  of  the  net  profits  arising  from  real  estate 
Investments  was  hardly  sufficient  to  permit  the  Jury  to  determine 
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the  net  profits,  a  challenge  to  the  legal  sufficiency  of  the  evidence 
was  properly  overruled,  where  the  evidence  showed  that  defend- 
ant admitted  more  than  three  years  after  the  dealings  between 
him  and  plaintiff  were  closed  that  plaintiffs  share  was  for  an 
amount  in  excess  of  that  for  which  suit  was  brought. 

NEW  TRIAL — MISGOXDUCT  OF  JXJBY — ^IMPEACHMEKT  OF  VERDICT. 

A  motion  for  new  trial  on  the  ground  of  the  misconduct  of 
the  Jury  was  properly  denied  where  it  was  based  upon  the  affi- 
davit of  one  of  the  jurors  that  the  Jury  reached  its  verdict  by  a 
certain  method  of  calculation,  even  though  he  did  not  Join  therein, 
since  such  alleged  misconduct  inheres  directly  in  the  verdict  itself, 
and  one  of  the  Jurors  cannot  be  heard  to  impeach  the  Jury's 
verdict. 

Appeal  from  Superior  Court,  Spokane  County. — Hon. 
Leander  II.  Pkather,  Jud^e.     Affirmed. 

Danson  &  Hiiiwke  (Hahn,  Belden  <£•  Hawley,  of  coun- 
sel), for  appellant. 

-ir.  C  Jones  and  P.  t\  Quiniij  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Hadley^  J. — The  complaint  in  this  cause  avers,  in  sub- 
stance, that  between  the  first  day  of  January,  1887, 
and  the  first  day  of  January,  1893,  the  respondent,  at 
the  special  instance  of  Lafayette  Woodward,  now  de- 
ceased, rendered  continuous  services  to  said  Woodward 
in  the  management  of  his  business,  property,  and 
affairs  in  Spokane  county,  which  services  were  of  the 
reasonable  worth  and  value  of  $400  per  annum;  that 
on  or  about  the  1st  day  of  January,  1887,  respondent 
and  said  W^oodward  entered  into  an  agreement  where- 
by said  Woodward  agreed  to  furnish  respondent  funds 
for  investment  in  real  estate  in  the  city  of  Spokane 
when,  in  the  judgment  of  respondent,  such  investment 
would  be  profitable ;  that  the  said  real  estate  so  purchased 
should  be  sold  when,  in  respondent's  judgment,  it  was  ad- 
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visable  to  do  so,  and  respondent  should  receive  as  com- 
pensation for  his  services  in  making  such  investment  one- 
half  of  the  net  profits  realized  by  the  sale  of  such  property ; 
that  in  pursuance  of  said  agreement,  respondent  purchased 
a  large  amount  of  real  estate  in  the  city  of  Spokane,  a 
part  of  which  was  sold  at  a  large  profit,  and  a  part  of  which 
said  Woodward  refused  to  sell  when  advised  and  requested 
by  respondent  so  to  do,  and  the  same  is  still  held  and 
owned  by  his  estate;  that  the  profits  resulting  from  the 
said  investment  in  which  the  property  was  sold  or  other* 
wise  disposed  of  amounted  to  more  than  $14,100,  and  the 
profits  that  would  have  accrued  to  respondent  upon  the 
other  property  when  respondent  advised  its  sale  amount  to 
more  than  $4,000.  It  is  further  alleged  that  on  or  about 
the  1st  day  of  June,  1889,  respondent  and  said  Woodward 
had  an  accounting  concerning  the  matters  hereinbefore 
set  forth,  and  said  Woodward  then  promised  to  convey 
or  bequeath  to  respondent  in  payment  of  the  claim  above 
set  forth,  a  certain  lot  and  the  building  thereon  situate  in 
the  city  of  Spokane,  known  as  the  Howard  saloon,  and 
that  said  property  now  is,  and  at  all  times  since  said  settle- 
ment has  been,  of  the  value  of  more  than  $12,000 ;  that  in 
the  month  of  March,  1899,  said  Woodward  died  at  Minne- 
apolis, Minnesota,  His  place  of  residence,  and  left  a  will, 
wherein  he  bequeathed  the  said  property  above  mentioned, 
and  all  other  property  belonging  to  him  at  the  tim«  of  his 
death,  to  other  persons  than  respondent  It  is  next  alleged 
that  on  the  19th  day  of  May,  1899,  the  appellant,  George 
W.  Yates,  was  by  the  superior  court  of  Spokane  county 
duly  appointed  .executor  of  the  will  of  said  deceased. 
Woodward;  that  on  the  28th  day  of  June,  1899,  respond- 
ent presented  his  claim  against  the  said  estate  to  said 
executor,  which  was  on  the  same  day  by  him  rejected.  The 
complaint  concludes  with  a  prayer  for  judgment  in  the 
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sum  of  $11,850.  A  demurrer  to  the  complaint  was,  by 
the  court,  overruled,  and  exception  to  such  ruling  was  duly 
taken  by  appellant.  Thereupon  appellant  answered  the 
complaint,  and  admitted  the  death  of  said  Woodward,  the 
appointment  of  appellant  as  executor,  and  the  presenta- 
tion and  rejection  of  the  claim  as  alleged  in  the  com- 
plaint. The  remaining  material  allegations  of  the  com- 
plaint are  denied,  and  it  is  alleged  affirmatively  that,  if 
any  agreements  were  made,  they  were  made  orally,  and  not 
in  writing,  and  that  the  last  services  performed  by  re- 
spondent, if  any  were  performed,  were  rendered  not  later 
than  January  1,  1893,  more  than  three  years  prior  to  the 
bringing  of  this  action.  The  reply  alleges  that  during  all 
of  the  times  mentioned  in  the  complaint  the  said  Wood- 
ward was  a  resident  of  the  state  of  Minnesota,  and  was 
not  in  the  state  of  Washington,  where  the  respondent  re- 
sided, except  casually,  while  passing  through  the  state,  and 
that  he  never  stopped  or  remained  in  the  state  of  Washing- 
ton during  said  time  to  exceed  ninety  days  in  the  aggre- 
gate. Upon  the  issues  thus  formed  a  trial  was  had  before 
a  jury.  The  appellant  introduced  no  evidence.  A  verdict 
was  returned  in  favor  of  respondent  for  the  sum  of  $9,450. 
A  motion  for  a  new  trial  was  interposed  by  appellant, 
which  was,  by  the  court,  denied,  and  judgment  was  there- 
upon entered  against  appellant  for  the  amount  of  the  ver- 
dict.   From  said  judgment  this  appeal  is  prosecuted. 

It  is  assigned  as  error  that  the  court  overruled  the  de- 
murrer to  the  complaint.  Upon  the  motion  of  appellant 
before  the  demurrer  was  filed,  the  respondent  furnished 
a  bill  of  particulars  showing  that  the  alleged  agreements 
were  oral.  It  is  therefore  argued  upon  demurrer  that,  if 
the  complaint  states  a  cause  of  action  at  all,  it  is  one  upon 
an  account  stated;  that  respondent  must  be  confined  in 
his  proof  to  the  account  stated,  and  must  recover  upon  that 
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theorj-,  if  at  all;  and,  furthermore,  that  the  promise  to 
convey  or  devise  a  certain  piece  of  real  estate,  being  oral, 
is  within  the  statute  of  frauds,  and  cannot  be  enforced. 
Appellant's  counsel  urge  this  theory  of  the  complaint  with 
much  energy.  The  court  below  adopted  a  diflFerent  view 
of  the  complaint,  and,  we  think,  was  not  in  error  in  that 
particular.  The  averment  with  regard  to  the  agreement 
at  the  time  the  accounting  was  had  is  that  the  deceased, 
Woodward,  promised  to  convey  or  bequeath  a  certain  piece 
of  real  estate,  which  was  and  still  is  worth  more  than 
$12,000.  The  prayer  of  the  complaint  asks  for  judgment 
in  the  sum  of  $11,850.  If  respondent  had  intended  his 
complaint  to  be  one  upon  an  account  stated,  he  certainly 
would  have  demanded  judgment  for  the  full  value  of  that 
which  he  alleges  he  was  to  receive  under  the  agreement 
at  the  time  of  the  so-called  accounting.  That  value  is  stated 
to  be  more  than  $12,000.  He,  however,  alleges  that  he 
performed  certain  services  of  a  given  value,  and  that  in 
pursuance  of  the  agreement  concerning  investments  in  real 
estate  there  accrued  profits  of  stated  amounts,  to  one-half 
of  which  he  is  entitled.  One  item  of  accrued  profit  is 
stated  as  being  ''more  than  $14,100,"  and  another  as  "more 
than  $4,000."  An  aggregate  of  these  is  more  than  $18,- 
100.  One-half  of  the  amount  specifically  stated  as  profits 
is  $9,050,  and,  if  there  is  added  to  that  sum  $2,400  as 
the  amoimt  alleged  to  be  due  for  six  years  of  services,  the 
sum  becomes  $11,450.  The  prayer  of  the  complaint  is  for 
$400  more,  presumably  to  cover  the  margin  of  the  addi- 
tional amounts  indicated  by  the  language  of  the  complaint 
as  above  shown.  We  think  a  reasonable  interpretation  of 
the  meaning  of  the  pleader  is  that  the  averments  concern- 
ing the  accounting  and  the  promise  then  made  are  intended 
to  be  in  the  nature  of  evidentiary  matter,  and  as  showing 
an  admission  of  liability  on  the  part  of  the  deceased, 
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Woodward.  Appellant  urges  that,  if  the  complaint  is  not 
treated  as  one  upon  an  account  stated,  then  there  is  an  im- 
proper commingling  of  two  causes  of  action, — one  upon 
a  quantum  meruit  for  services  rendered,  and  one  upon  the 
contract  as  to  division  of  profits.  The  demurrer,  however, 
does  not  specify  that  ground  of  objection.  The  only 
grounds  mentioned  are  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  and  that  the 
action  has  not  been  commenced  within  the  time  limited  bv 
law.  The  trial,  therefore,  properly  proceeded  upon  any 
cause  or  causes  of  action  stated  in  the  complaint.  That 
the  complaint  stated  a  cause  of  action  against  general  de- 
murrer we  think  is  clear.  As  to  the  second  ground  of  de- 
murrer,— ^that  the  action  was  not  commenced  within  the 
time  limited  by  law, — it  appears  upon  the  face  of  the  com- 
plaint that  the  deceased,  Woodward,  resided  in  the  state 
of  Minnesota  at  the  time  of  his  death.  It  is  true,  the  com- 
plaint does  not  show  the  length  of  time  he  had  resided  in 
Minnesota,  but  the  reply  states  that  during  all  the  times 
of  the  transactions  mentioned  in.  the  complaint  he  resided 
continually  in  the  state  of  Minnesota,  and  this  statement 
is  sustained  by  the  proof.  Even  if  it  should  be  said  that 
the  demurrer  was  technically  erroneously  overruled  upon 
that  ground,  it,  in  any  event,  proved  to  be  harmless  to  ap- 
pellant, in  view  of  subsequent  developments  of  the  case. 
A  number  of  errors  are  assigned  upon  the  rulings  of 
the  court  upon  the  introduction  of  testimony.  We  will  not 
discuss  them  in  detail,  since  we  believe  no  material  error 
was  committed.  We  think  the  deeds  admitted  in  evidence 
were  sufficiently  shown  to  be  connected  with  the  real  estate 
transactions  to  permit  them  to  go  to  the  jury.  It  was 
objected  that  the  recitals  therein  as  to  prices  were  not  con- 
clusive. Respondent  did  not  undertake  to  maintain  that 
they  were  conclusive,  but  only  that  they  were  primal  facie 
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evidence  of  amounts.  The  amounts  have  not  been  disputed 
by  any  evidence  of  appellant,  and  they  must,  therefore,  be 
held  to  be  conclusive  in  so  far  as  thev  are  not  shown  to  be 
incorrect  by  other  testimony. 

It  is  assigned  as  error  that  the  court  permitted  respond- 
ent to  testify  in  violation  of  the  statutory  rule  prohibiting 
a  claimant  from  testifying  concerning  transactions  had 
by  him  with,  or  statements  made  to  him  by,  the  deceased 
person.  We  think  the  court  did  not  permit  a  transgression 
of  the  rule.  Respondent  was  instructed  by  counsel  to  ex- 
clude from  his  answers  anything  concerning  personal  trans- 
actions with  Woodward,  or  any  conversations  between  them 
about  such  transactions.  This,  we  think,  respondent  did. 
He  testified  that  he  looked  at  certain  lots  when  he  was 
alone,  stating  the  time  when  he  saw  them,  their  value,  and 
that  deeds  were  afterward  made  for  the  property;  but 
he  did  not  say  anything  at  all  about  the  conversations  or 
transactions  between  himself  and  Woodward.  Consider- 
ing the  difficulties  attending  the  proofs  in  this  class  of 
cases,  and  the  usual  temptation  to  transgress  upon  the  stat- 
ute, we  think  the  respondent  kept  well  within  the  rule  as 
interpreted  by  this  court  in  Ah  How  v.  Furth,  13  Wash. 
550  (43  Pac.  639). 

It  is  insisted  that  the  court  erred  in  not  sustaining  ap- 
pellant's challenge  to  the  legal  sufficiency  of  the  evidence 
at  the  close  of  respondent's  testimony.  The  averments  of 
the  complaint  are  that  respondent  was  to  receive  one-half 
of  the  net  profits  arising  from  the  real  estate  investments. 
There  was  evidence  as  to  the  amount  of  profits  in  gross, 
and  it  also  appeared  in  evidence  that  rents  accruing  from 
some  of  the  property  had  been  collected,  and  also  that  ex- 
penses had  been  incurred  for  taxes,  insurance,  and  repairs ; 
but  it  does  not  appear  what  amount  of  rent  was  collected, 
or  what  amounts  had  been  expended  for  the  purposes  above 
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mentioned.  It  is,  therefore,  argued  by  counsel  that  the 
jury  could  not  determine  the  amount  of  the  net  profits 
from  the  evidence.  The  consideration  of  this  question 
seemed  to  us  at  first  to  be  fraught  with  considerable  diflBi- 
culty.  Having  in  mind,. however,  the  rule  that  the  verdict 
of  the  jury  should  ordinarily  be  sustained,  if  there  is  rea- 
sonable evidence  to  sustain  it,  we  have  carefully  examined 
the  evidence  with  a  view  to  ascertaining  if  this  verdict 
can  be  sustained  under  the  testimony.  The  witness  Empey 
testified  that  some  time  in  the  months  of  September  or  Oc- 
tober, 1896,  he  was  present  during  a  conversation  between 
respondent  and  the  deceased  Woodward.  He  testified  as 
follows  concerning  that  conversation : 

"Q.  Just  state  what  he  said  in  the  presence  of  Mr. 
Woodward,  and  what  Mr.  Woodward  said  to  him,  or  what 
he  said  to  Mr.  Woodward.  A.  He  told  Mr.  Woodward 
that  he  had  brought  me  up  there  to  explain  this  property, 
that  he  wanted  to  go  in  with  me  on.  And  Mr.  Woodward 
said  to  him,  'Well,  I  ain't  going  to  give  you  any  money 
to  put  into  a  mining  property ;'  and  Mr.  Marvin  said,  'You 
are  not  giving  me  money,  it  is  money  that  is  coming  to 
me.'  He  said,  'I  understand  that  all  right,  but  I  don't 
want  you  to  fool  it  away,  I  want  to  put  it  where  it  will  do 
you  some  good  some  day.'  And  Will  said,  'Where  are 
you  going  to  put  it,  what  are  you  going  to  do?'  And  he 
said,  'Well,  you  understand  I  am  not  going  to  beat  you 
out  of  anything  that  is  coming  to  you,  I  will  give  you  that 
block  some  day.'  Q.  Anything  further  said  about  the 
block?  A.  No.  Q.  Did  they  do  any  figuring  between 
themselves  as  to  about  the  amount  of  difference  in  money 
matters  between  them  ?  A.  Yes,  they  did ;  they  were  figur- 
ing there  as  to  what  amount  that  he  thought — that  Will 
thought  he  owed  him.  Will  stated  that  he  owed  him  about 
$12,000.  .  .  .  He  says  there  was  about — ^Will  said 
he  thought  there  was  about  $1 2,000  coming  to  him ;  and 
the  old  man  said,  'Very  well,  whatever  the  difference  is 
we  will  fix  it.'    Mr.  Huneke:    He  said  that  to  Mr.  Wood- 
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ward?  A.  Yes,  sir;  Mr.  Marvin  said  it  to  Mr.  Wood- 
ward. Mr.  Jones:  And  what  did  Mr.  Woodward  sav? 
A.  Mr.  Woodward  said,  *Well,  whatever  difference  there  is 
between  us,  I  will  fix  it  up.  I  don't  want  to  give  yon  any 
money  to  fool  away.'  Q.  State  whether  or  not  there  was 
any  conversation  between  Mr.  Marvin  and  Mr.  Woodward 
with  reference  to  when  he  was  going  to  give  him  this 
French  block  ?  A.  No.  There  was  not  anything  definite ; 
he  said,  *I  will  give  it  to  yon  some  day.'  " 

The  above  testimony  stands  uncontradicted.  The  conver- 
sation mentioned  occurred  more  than  nine  years  after  the 
beginning  of  the  period  covered  by  the  real  estate  invest- 
ments.  The  testimony  is  sufficiently  clear  that  there  had 
been  receipts  and  expenditures  during  the  nine  years,  and 
we  think  the  jury  could  reasonably  conclude,  under  the 
above  testimony,  that  Woodward's  response  to  respondent 
was  an  admission  that  he  owed  respondent  at  that  time  as 
much  as  $12,000.  He  at  least  did  not  undertake  to  dis- 
pute the  amount  This  conversation  is  said  to  have  occurred 
only  about  two  and  one-half  years  before  the  death  of 
Woodward;  and,  since  respondent  had  shown  an  amount 
due  at  so  recent  a  date,  we  believe,  if  the  amount  of  the 
indebtedness  determinable  from  net  profits  became  less 
after  that  time,  it,  under  the  circumstances,  reasonably  de- 
volved upon  appellant  to  show  it.  Presumably  the  books 
and  accounts  of  the  deceased  were  in  possession  of  appel- 
lant, as  his  executor,  and  the  executor  was  therefore  pos- 
sibly in  position  to  show  this  fact  even  more  conclusively 
than  respondent  could  have  done.  The  verdict,  being  for 
more  than  $2,500  less  than  the  $12,000  amount  stated  in 
the  above  testimony,  we  think  is  sustained  by  said  testi- 
mony, and  that  the  challenge  to  the  legal  sufficiency  of 
the  evidence  was  properly  denied. 

It  is  urged  as  error  that  the  court  denied  the  motion  for 
new  trial  on  the  ground  of  misconduct  of  the  jury.     One 
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juror,  who  seems  not  to  have  joined  with  the  eleven  others 
in  the  verdict,  makes  affidavit  that  the  jurors  who  returned 
the  verdict  reached  their  conclusion  without  making  any 
calculation  of  the  amount  due,  except  to  deduct  the  claim 
of  $400  per  year  for  services  from  the  amount  prayed  in 
the  complaint.  This  amount  for  six  years  was  $2,400,  and 
the  deduction  of  that  amount  from  the  $11,850  demanded 
in  the  complaint  leaves  just  the  amount  of  the  verdict. 
AVliile  it  is  true  the  one  juror  appears  not  to  have  joined 
in  the  verdict,  still  he  was  a  member  of  the  jury  that  re- 
turned the  verdict,  and  we  believe  the  same  rule  should 
apply  to  his  affidavit  as  would  apply  to  those  of  the  other 
jurors.  Affidavits  of  jurors  will  be  received  to  show  mis- 
conduct of  the  jury  where  they  do  not  state  alleged  facta 

which  necessarilv  inhere  in  the  verdict  itself.     The  affi- 

t/ 

davits  must  state  facts  concerning  the  acts  of  the  jurors 
only.  It  is  not  for  a  juror  to  say  what  effect  cer- 
tain conduct  may  have  had  upon  the  verdict,  because 
of  the  well  known  principle  that  he  cannot  be  heard 
to  impeach  the  verdict;  but  the  court  must  deter- 
mine from  the  facts  stated  what  effect,  if  any,  the 
allejGjed  misconduct  had  upon  the  verdict.  State  v.  Parker , 
25  Wash.  405  (65  Pac.  776).  The  affidavit  in  this  case 
does  not  allege  any  facts  as  being  misconduct  except  that 
the  jury  reached  its  verdict  by  a  certain  method  of  calcula- 
tion. This  alleged  misconduct  inheres  directly  in  the  ver- 
dict itself,  and  cannot  be  considered.  As  heretofore  stated, 
there  was  evidence,  in  our  opinion,  to  sustain  the  amount 
of  the  verdict,  and  the  court  cannot  inquire  into  the  mental 
processes  by  which  the  jurors  determined  the  amount  re- 
turned. Only  facts  which  relate  to  the  acts  of  the  jurors 
or  to  influences  brought  to  bear  upon  them  outside  of  the 
evidence  can  be  considered  in  this  connection.     We  think 


JORDAN  V.  SEATTLE. 


61 


Sept.  1901.1         Opinion  of  the  Court — White,  J. 


the  court  did  not  err  in  striking  the  aflBdavit  of  the  juror, 
or  in  denying  the  motion  for  new  trial. 

For  these  reasons  we  believe  the  record  does  not  con- 
tain any  substantial  error,  and  the  judgment  is  therefore 
affirmed. 

Reavis,  C.  J.,  and  Fullertox,  Andebs,  Dunbar, 
Mount  and  White,  JJ.,  concur. 


[No.  3901.     Decided  September  5,  1901.] 

Margaret  Jordan,  Appellant j  v.  City  of  Seattle,  Re- 
spondent. 

DEVCCnVE  SIDEWALKS — ^INJUET  TO  PASSENGERS— CONTRIBUTORY  NEOLI- 
OKNCE — QUESTION  FOB  JURY. 

The  question  of  whether  a  woman  was  guilty  of  contributory 
negligence  was  one  for  the  Jury,  where  the  evidence  showed  that 
she  had  knowledge  of  a  hole  in  a  sidewalk,  occasioned  by  a  broken 
plank,  into  which  she  fell  and  injured  herself,  that  the  night  was 
BO  dark  the  hole  could  not  be  seen  and  she  was  using  precautions 
to  avoid  it,  that  there  was  a  safer  way  around  that  she  might 
have  taken,  but  that  she  and  other  pedestrians  had  been  in  the 
constant  habit  of  using  this  sidewalk,  and,  though  defective,  it 
could  be  traveled  in  safety. 

Appeal  from  Superior  Court,  Kin^  County. — Hon  W. 
R.  Bell,  Jud^e.     Reversed. 

J.  P.  Ball  and  /.  D,  McCutcheon,  for  appellant. 

W.  E.  Humphrey  and  Edward  Von  Tohel,  for  respond- 
ent 

The  opinion  of  the  court  was  delivered  by 

White,  J. — The  plaintiff  in  this  action  seeks  to  re- 
cover from  the  defendant  for  injuries  which  she  alleges 
she  sustained  by  reason  of  falling  into  a  hole  in  the  side- 
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walk  in  the  city  of  Seattle.  The  material  allegations  of 
the  complaint  were  denied,  and  the  defendant  pleaded 
that,  if  the  plaintiff  sustained  any  injuries  in  the  prem- 
ises, it  was  not  due  to  any  fault  or  negligence  on  the 
part  of  the  defendant,  but  was  occasioned  by  the  heed- 
lessness, carelessness,  and  negligence  and  fault  of  plain- 
tiff. On  the  night  of  October  12,  1899,  between  eight 
and  nine  o'clock,  the  plaintiff  and  two  of  her  children 
started  to  go  to  the  grocery  where  she  traded,  at  the  cor- 
ner of  Main  street  and  TentTi  avenue,  to  provide  for 
their  breakfast  on  the  next  morning.  The  plaintiff  at 
the  time  resided  on  the  east  side  of  Seventh  avenue  South, 
near  the  center  of  the  block.  She  moved  into  the  house 
where  she  was  living  on  August  7,  1899,  at  which 
time  tlie  sidewalk  on  Seventh  avenue  South,  near 
its  intersection  with  Main  street,  a  short  distance  south 
of  plaintiff's  home,  was  in  a  bad  and  broken  condition, 
and  continued  to  grow  worse  until  the  day  of  the  injury 
and  long  afterwards.  When  she  and  her  children  left 
their  home  on  the  night  of  October  12tli,  they  proceeded 
along  the  east  side  of  Seventh  avenue  South  toward  Main 
street,  which  was  the  direct  route  to  their  destination, 
and  the  way  they  had  been  in  the  habit  of  going.  A  few 
days  before  one  of  the  boards  in  the  walk  had  been 
-80  broken  as  to  leave  a  hole  in  the  walk  at  said  place. 
As  plaintiff  approached  this  broken  place,  she  cautioned 
her  children  to  look  out,  and  not  fall  into  the  hole,  and 
at  the  same  time  she  went  ahead  of  them  about  ten  feet 
to  guide  them.  As  she  did  so  she  stepped  into  the  hole, 
and  was  thrown  violently  forward  on  her  hands,  and  sus- 
tained the  injuries  complained  of.  The  night  was  dark 
and  there  was  no  light  or  other  warning  of  the  danger 
present,  and  she  could  not  distinguish  the  hole  from  the 
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mud.  She  was  about  forty-one  years  of  age.  She  knew 
from  the  time  she  first  moved  into  the  neighborhood  that 
the  sidewalk  where  she  was  injured,  up  to  the  time  of 
said  injury,  was  torn  up,  and  in  a  dangerous  condition. 
Ihiring  this  time  she  was  well  acquainted  with  the  walk, 
passed  over  it  frequently,  almost  daily.  She  knew  the 
location  of  the  defective  place  in  the  walk  where  she 
was  injured,  and  on  the  night  of  the  accident  she  stop- 
ped and  cautioned  her  children  about  the  condition  of 
the  walk,  and  told  them  it  was  a  dangerous  place,  walked 
forward  and  fell  and  received  the  injury  complained  of. 
She  fell  at  the  place  which  she  warned  the  children  was 
a  dangerous  place,  and  on  account  of  the  darkness  was 
unable  to  see  the  exact  location  of  the  hole  into  which 
she  fell.  Other  witnesses  testified  that  they  passed  over 
the  walk  where  the  plaintiff  was  injured  almost  daily 
from  July  17,  1899,  until  long  after  October  12,  1899, 
during  all  of  which  time  the  walk  at  the  point  where 
the  plaintiff  was  injured  was  in  a  bad  condition  constant- 
ly, and  grew  worse;  that  a  wood  yard  was  kept  in  that 
part  of  the  block  at  the  comer  of  Seventh  and  Main 
street,  and  that  the  wood  was  drawn  from  the  yard  to 
the  street  out  across  the  sidewalk  where  the  plaintiff 
fell.  One  of  the  plaintiff's  children  testified  that  she 
was  with  her  mother  at  the  time  of  the  injury  complained 
of,  and  that  approaching  the  bad  place  in  the  walk  her 
mother  cautioned  herself  and  her  sister,  who  was  along, 
to  be  careful,  and  not  fall  into  the  hole,  and  that  then  her 
mother  stepped  carefully  forward  about  ten  feet  ahead 
of  herself  and  her  sister,  and  fell  into  the  hole  in  the 
walk;  that  her  mother  told  her  when  they  stopped  that 
it  was  a  dangerous  place,  and  that  there  was  a  hole  in 
the  w^alk,  and  that  she  fell  into  the  very  hole  that  she 
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had  warned  them  to  watch  out  for;  that  the  night  was 
so  dark  that  the  hole  could  not  be  seen;  that  her  mother 
was  familiar  with  the  condition  of  the  walk  where  she 
was  injured,  and  had  been  since  the  7th  day  of  August, 
1899;  that  her  mother  had  passed  over  it  frequently; 
that  there  was  a  good  sidewalk  on  the  opposite  side  of 
the  street,  in  good  repair,  running  parallel  to  the  one  on 
which  her  mother  was  injured,  and  that  it  was  only  about 
a  half  block  from  where  her  mother  came  upon  the  side- 
walk in  coming  out  of  the  house  in  which  she  lived  to 
a  crossing  which  was  in  good  repair  that  led  across  to 
the  opposite  side  of  the  street  to  the  sidewalk  mentioned 
as  running  parallel  to  the  one  upon  which  her  mother 
was  injured.  It  was  shown  that  occasionally  the  men 
in  the  woodyard  would  throw  some  boards  over  the 
broken  place,  but  in  driving  over  it  they  came  off,  and 
did  not  remain  in  place.  At  the  close  of  the  plaintiff's 
testimony  the  defendant  moved  the  court  for  judgment 
of  non-suit  against  the  plaintiff  and  in  favor  of  the  de- 
fendant on  the  ground  that  the  plaintiff  had  proven  that 
she  was  guilty  of  contributory  negligence  in  going  or 
attempting  to  go  over  the  walk  where  she  did  with  knowl- 
edge of  its  condition,  when  another  route  was  open  to 
her.  The  court  granted  this  motion,  to  which  exceptions 
were  taken. 

This  court  has  said : 

"Generally  the  question  of  contributory  negligence  is 
for  the  jury  to  determine  from  all  the  facts  and  circum- 
stances of  the  particular  case,  and  it  is  only  in  rare  cases 
that  the  court  is  justified  in  withdrawing  it  from  the 
jury."  McQuillan  v.  Seattle,  10  Wash.  464  (38  Pac. 
1119,  45  Am.  St.  Rep.  799.) 

Does  the  case  now  under  consideration  fall  within  the 
rare  exceptions?     The  respondent   claims   that  it   does. 
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because  the  plaintiff,  with  full  knowledge  of  the  danger- 
ous condition  of  the  sidewalk,  and  thinking  of  that  con- 
dition and  having  it  well  in  mind,  voluntarily  attempted 
to  pass  over  the  dangerous  place,  and  under  such  circum- 
stances assumed  the  risk,  and  the  court  below,  as  a  mat- 
ter of  law,  was  right  in  so  holding. 

The  law  is  well  settled,  that  knowledge  of  a  defect  in 
the  sidewalk,  by  the  person  injured,  before  he  goes  upon 
the  same,  or  before  the  injury,  does  not  per  se  establish 
negligence  upon  his  part  Village  of  Clayton  v.  Brooks, 
150  111.  105  (37  N.  E.  574) ;  Samples  v.  Atlanta,  95  Ga. 
110  (22  S.  E.  135)  ;  Suis  v.  Village  of  Reed  City,  103 
Mich.  312  (61  N.  W.  502)  ;  Lowell  v.  Towhship  of  Water- 
town,  58  Mich.,  568  (25  K  W.  517)  ;  McKeigue  v.  Janes- 
ville,  68  Wis.  50  (31  N.  W.  298)  ;  Kelly  v.  Town  of  Fond 
du  Lac,  31  Wis.  179;  NicJwls  v.  Town  of  Lavrens,  96 
Iowa,  388  (65  N.  W.  335) ;  Mayor,  etc.,  of  Baltimore  v. 
Holmes,  39  Md.  243;  Evans  v.  Utica,  69  N.  Y.  166  (25 
Am.  Kep.  165) ;  Millcreek  Township  v.  Perry,  (Pa.)  12 
Atl.  149.  Exposing  one's  self  to  possible  injury  with 
knowledge  of  the  danger  is  evidence  of  negligence  as  a 
matter  of  fact. 

"Therefore,"  says  the  supreme  court  of  Illinois,  "if  a 
person  attempts  to  pass  over  a  sidewalk,  bridge  or  other 
structure,  knowing  the  same  to  be  in  a  dangerous  con- 
dition, and  in  such  attempt  receives  injury,  his  knowl- 
edge of  the  danger  will  presumptively  establish  contribu- 
tory negligence.  But  such  presumption  is  not  conclu- 
sive. It  is  disputable  and  may  be  rebutted  by  evidence 
of  the  exercise  of  ordinary  care  under  the  circumstances 
of  the  particular  case."  Village  of  Clayton  v.  Brooks, 
supra. 

If  the  danger  arising  from  the  known  defect  is  ob- 
viously of  such  character  that  no  person,  in  the  exer- 
cise of  ordinary  prudence,  would  attempt  to  pass  over 
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the  sidewalk  at  that  point,  or  over  a  particular  part 
thereof,  or  in  other  words,  if  such  attempt  would,  of 
itself,  plainly  and  unequivocally  amount  to  a  want  of 
ordinary  care  and  prudence,  it  may  be  so  decided  as  a 
matter  of  law.  Samples  v.  Atlanta,  supra.  Between  ex- 
tremes there  is  every  conceivable  kind  of  danger.  Says 
the  supreme  court  of  GkK)rgia: 

"Where  the  danger  is  exceedingly  small  and  trivial  it 
may  not  be  at  all  hegligent  to  disregard  it;  where  it  is 
exceedingly  great  and  obvious,  it  would  be  negligence 
per  se  to  incur  the  hazard  of  being  injured  by  it.  In 
other  cases,  it  would  be  open  to  question  whether  incur- 
ring such  possible  or  probable  hazard  would  be  consistent 
with  ordinary  care;  and  in  cases  of  this  kind  the  ques- 
tion of  contributory  negligence  is  one  for  determination 
by  the  jury."    Samples  v.  Atlanta,  supra. 

The  case  at  bar  is  not  a  case  where  the  danger  is  shown 
to  be  of  such  a  character  that  no  person  in  the  exercise 
of  ordinary  prudence  would  incur  the  risk  of  injury.  The 
evidence  shows  that  the  plaintiff  had  been  in  the  habit 
of  going  over  the  walk  daily,  and  was  familiar  with  it 
from  August  7th  until  the  time  of  the  injury.  It  ap- 
pears that  there  was  a  hole  broken  in  the  walk  a  few  days 
before  the  accident,  of  which  she  had  knowledge.  It 
appears  the  walk  was  used  daily  by  others,  up  to,  before, 
and  after  the  accident.  The  caution  of  the  pjaintiff  to 
the  children  was  to  look  out  for  this  particular  hole.  The 
evidence  further  shows  that  the  plaintiff  was  stepping 
carefully  forward  when  she  fell.  The  evidence  fails  to 
disclose  the  size  and  nature  of  the  hole  further  than  that 
it  was  a  broken  plank.  There  is  no  evidence  as  to  the 
width  of  the  sidewalk,  or  as  to  whether  the  plaintiff  could 
with  safety  pass  to  the  right  or  left  of  the  hole  or  step 
over  it     The  fact  that  the  walk  was  in  daily  use,  and 
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others  passed  over  it  without  injury,  and  that  it  was  left 
open  to  the  public  by  the  city,  tends  to  show  that  the  hole 
in  the  walk  and  the  walk  at  that  place  could,  with  ordinary 
care,  be  passed  over  in  safety ;  that  the  danger  was  slight 
This,  we  think,  in  connection  witli  the  evidence  that  the 
plaintiff  was  stepping  carefully,  made  out  a  prima  facie 
case  overcoming  the  presumption  arising  from  the  knowl- 
edge of  the  danger.  It  then  became  the  duty  of  the  jury 
to  pass  upon  the  question  of  contributory  negligence  as 
a  question  of  fact.  We  do  not  think  the  plaintiff  as- 
sumed the  risk,  and  consented  to  the  injury  which  fol- 
lowed, for  she  took  precaution,  and  attempted  to  avoid 
or  defeat  the  peril.  We  cannot  say  from  the  facts  in  this 
case  as  disclosed  by  the  record  that  the  plaintiff  was  reck- 
less, or  disregarded  the  dictates  of  ordinary  prudence  and 
discretion.  Unless  a  court  can  so  determine  without  doubt 
or  hesitation,  it  is  its  duty  to  leave  such  questions  for 
the  jury.  If  the  sidewalk  on  the  side  of  the  street  where 
the  injury  occurred  could  be  used  with  ordinary  care, 
the  plaintiff  was  not  under  obligation  to  seek  a  better 
walk.  Nichols  v.  Town  of  Laurem,  96  Iowa,  388  (65 
K.  W.  335)  ;  Lyons  v.  Red  Wing,  76  Minn.  20  (78  N. 
W.  868.). 

It  is  only  in  cases  where  the  danger  in  the  walk  is  ob- 
vious and  of  such  a  character  that  a  prudent  person  would 
not  use  it,  that  another  route,  if  convenient,  must  be 
sought  for.  In  such  cases  evidence  of  another  safe,  con- 
venient, and  accessible  route  is  admissible  for  the  pur- 
pose of  showing  that  there  was  no  necessity  to  make  the 
attempt  to  pass  over  the  manifestly  hazardous  way.  One 
travelling  by  night  has  the  same  right  as  one  travelling 
by  day,  but  greater  vigilance  must  be  exercised,  and  the 
question  whether  such  vigilance  was  exercised  is  ordi- 
narily for  the  jury.     It  is  true  that  the  testimony  dis- 
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closes  the  fact  that  "the  night  was  so  dark  that  the  hole 
could  not  be  seen/'  but  it  also  appears  that  the  plaintiff 
was  reasonably  familiar  with  the  location  of  the  hole,  and 
from  that  knowledge  might  be  supposed  to  be  able  to 
avoid  it.  From  common  experience  we  know  that  one 
walking  on  a  familiar  street  can,  in  the  dark,  avoid  a 
known  defect.  Whether  it  was  prudent  for  the  plaintiff 
to  attempt  to  do  it  in  the  case  under  consideration  was, 
therefore,  for  the  jury. 

The  judgment  of  the  court  below  granting  a  non-suit 
and  dismissing  the  action  is  reversed,  and  this  cause  is 
remanded  for  further  proceedings;  appellant  to  recover 
costs  of  this  appeal. 

Reavis,  C.  J.,  and  Fullerton,  Anders^  Dunbar, 
Mount  and  Hadley,  JJ.,  concur. 


[No.  3840.     Decided  September  7,  1901.] 

26    681  The    State   of   Washington,   Respondent,   v.    Joseph 

m  g27|  ^         ^ 

Canutt,  Appellant. 

CONTEMPT — SUFFICIENCY  OF  AFFIDAVIT  CHABGINO  CONTEMPT. 

Under  Bal.  Code,  95801,  which  provides  that,  when  a  contempt 
Is  not  committed  in  the  immediate  presence  of  the  court,  the  facts 
constituting  the  contempt  must  be  shown  by  an  affidavit  presented 
to  the  court,  the  court  cannot  assume  jurisdiction  of  a  contempt 
proceeding  upon  an  affidavit  reciting  that  a  certain  newspaper 
contained  statements  showing  that  defendant  was  guilty  of  the 
contempt  charged. 

Appeal    from    Superior    Court,    Whitman    County. — 
Hon.  William  McDonald,  Judge.    Reversed. 

J.  N.  Pickrell  and  U,  L.  Ettinger,  for  appellant. 
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The  opinion  of  the  court  was  delivered  by 

Hadley,  J. — On  the  6th  day  of  September,  1900,  the 
following  affidavit  was  filed  in  the  superior  court  of 
Whitman  county,  to-wit: 

"William  Larkin,  being  duly  sworn,  respectfully 
shows  to  the  court :  That  in  the  issue  of  the  Spokesman- 
Review,  a  newspaper  published  in  Spokane,  Wash.,  and 
having  general  circulation  in  Whitman  county,  Wash- 
ington, dated  August  18th,  1900,  in  ^an  article  entitled, 
'He  Scored  a  Judge,'  said  article  being  dated  Oolfax, 
Wash.,  Aug.  17,  1900,  it  is  alleged  that  one  Joseph 
Canutt,  sheriff  of  Whitman  county,  Washington,  made 
use  of  the  following  disrespectful,  insulting  and  contempt- 
uous language  in  the  court  room  of  said  superior  court  of 
Whitman  county,  when  William  McDonald,  judge  of  said 
court,  had  ordered  said  sheriff  to  bring  before  him,  as  judge 
of  said  court,  one  Hugh  Boyle,  then  confined  in  the  jail  of 
said  county.  'He,'  meaning  Hugh  Boyle,  'has  made  partial 
confession  that  I  was  in  a  fair  way  to  get  information  that 
would  convict  several  men  in  Colfax,  who  are  criminals,  but 
vou,  who  have  sworn  to  enforce  the  laws  and  administer 
justice,  are  standing  in  with  these  men  and  helping  them 
thwart  justice.  I  want  to  tell  you  I  consider  this  the 
damnedest,  rottenest  proceedings  I  ever  saw  in  a  so-called 
court  of  justice.'  and  which  language  and  publication 
thereof  brings  the  superior  court  of  Whitman  county, 
Washington,  into  ridicule  and  contempt,  and  destroys 
the  respect  which  citizens  should  have  for  the  honor  and 
dignity  of  the  court.  Wherefore  your  affiant  and  peti- 
tioner prays  that  an  order  be  made,  requiring  said  Jos- 
eph Canutt  to  appear  at  a  time  and  place  therein  named, 
and  show  cause  why  he  should  not  be  arrested  and  pun- 
ished for  said  contempt." 

On  the  same  day  the  court  entered  an  order  directing 
said  Joseph  Canutt  to  appear  before  the  court  and  show 
cause  why  he  should  not  be  punished  for  contempt. 
Thereupon  said  Canutt  appeared  before  the  court,  and 
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interposed  a  demurrer  to  the  foregoing  affidavit  upon 
the  following  grounds,  viz. : 

^'That  said  affidavit  does  not  state  facts  sufficient  to 
constitute  contempt  of  court, 

"That  said  affidavit  does  not  state  sufficient  facts  to 
charge  the  defendant  with  any  contempt  of  court. 

"That  said  affidavit  does  not  state  sufficient  facts  to 
charge  the  defendant  with  any  offense  whatsoever  or  at 
all  against  the  laws  of  the  state  of  Washington. 

"That  the  court  has  no  jurisdiction  of  the  subject  mat- 
ter of  this  action. 

"That  the  court  has  no  jurisdiction  of  this  cause." 

The  demurrer  was  afterwards  by  the  court  overruled, 
to  which  ruling  the  said  Canutt  duly  excepted,  and,  hav- 
ing elected  to  stand  upon  his  demurrer,  refused  to  plead 
further.  Thereupon  evidence  was  introduced  in  behalf 
of  the  state,  and  the  court  found  the  accused  guilty  of 
contempt  of  court,  and  entered  judgment  that  he  should 
pay  a  fine  of  $50.  From  said  judgment  this  appeal  is 
prosecuted. 

It  is  assigned  as  error  that  the  court  overruled  the 
demurrer  to  the  affidavit.  Bal.  Code,  §  5800,  provides, 
that  when  a  contempt  is  committed  in  the  immediate 
presence  of  the  court,  it  may  be  punished  summarily; 
and  §5801  provides  that  in  all  other  cases  the  facts  con- 
stituting the  contempt  must  be  shown  by  an  affidavit  pre- 
sented to  the  court.  It  is  not  claimed  that  the  acts  of 
appellant  were  committed  in  the  immediate  presence  of 
the  court,  and  the  case  was,  therefore,  properly  com- 
menced by  the  presentation  of  an  affidavit  to  the  court. 
The  affidavit,  therefore,  became  the  foundation  of  the 
action,  and  from  its  recitals  the  jurisdiction  and  powers 
of  the  court  in  the  premises  must  be  determined.  It 
will  be  observed  that  the  affidavit  does  not  say  in  terms 
that  the   appellant  committed   the   acts   mentioned,   but 
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simply  charges  that  "in  the  issue  of  the  Spokesman-  Re- 
view ...  it  is  allied  that  one  Joseph  Canutt, 
sheriff  of  Whitman  county,  Washington,  made  use  of  the 
following  .  .  .  language,  in  the  court  room  of  the 
superior  court  of  Whitman  county,  .  .  ."  It  is  not 
charged  that  the  accused  actually  used  the  offensive  lan- 
guage, but  that  the  newspaper  alleges  that  he  did  so.  The 
affidavit  cannot  be  said  to  be  more  than  a  sworn  statement 
that  some  one  else  said  the  accused  did  the  things  men- 
tioned. We  think  a  hearsay  statement  of  this  kind  is  not 
sufficient  to  invoke  the  jurisdiction  of  the  court  for  the  ar- 
rest and  punishment  of  one  under  a  grave  and  oppro- 
brious charge.  Before  the  court  can  assume  jurisdiction 
of  such  a  proceeding,  it  must  receive  its  information 
through  the  aflSdavit  of  some  one  who  is  prepared  to 
state  the  facts  without  referring  to  a  third  person  as  his 
informant.  We  think  the  demurrer  to  the  affidavit  should 
have  been  sustained,  and  it  is  therefore  unnecessary  to 
review  other  questions  presented. 

The  judgment  is  reversed,  and  the  cause  remanded, 
with  instructions  to  the  lower  court  to  sustain  the  de- 
murrer, with  costs  taxed  in  favor  of  appellant. 

Reavis^  C.  J.,  and  Fullerton,  Dunbar,  Anders, 
Mount  and  White,  JJ.,  concur. 


[No.  3860.     Decided  September  7,  1901.] 

Sol.  H.  Mayer,  Appellant,  v.  John  M.  Morgan  et  ah. 

Respondents. 

JUDGMENTS — PRIORITY    OF    LIENS — SALE    ON    EXECUTION — ^DISPOSITION 
OF  SURPLUS  PROCEEDS. 

Under  the  statutes  of  this  state  authorizing  judgment  Hens 
upon  the  debtor's  real  estate,  giving  them  priority  according  to 
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their  entry,  providing  for  the  sale  of  such  real  estate  on  execution 
to  satisfy  any  Judgment  against  him  and  providing  for  the  dispo- 
sition  of  the  proceeds  of  such  sale,  the  holder  of  a  Junior  Judg- 
ment lien  cannot  by  garnishment  obtain  priority  over  an  interme- 
diate Judgment  in  the  surplus  money  left  after  a  sale  to  satisfy 
the  senior  Judgment,  since  such  money  stands  in  place  of  the  re- 
alty, and  is  subject  to  the  Judgment  liens  in  the  order  of  their 
original  priority,  notwithstanding  the  provisions  of  Laws  1889,  p. 
88,  §  6,  subd.  5,  authorizing  the  payment  to  the  Judgment  debtor 
of  any  proceeds  remaining  after  the  satisfaction  of  a  Judgment 

Appeal  from  Superior  Court,  Spokane  County. — 
Hon.  Leandeb  H.  Prathee,  Judge.     Affirmed. 

Adolph  Munter,  for  appellant. 

P.  C.  ShinCj  for  respondent  Traders'  IsTational  Bank. 

The  opinion  of  the  court  was  delivered  by 

White,  J. — On  the  14th  day  of  January,  1895,  a 
judgment  in  the  superior  court  for  Spokane  county  was 
rendered  in  favor  of  James  E.  Fenton  and  Daniel  W. 
Henley  against  John  M.  Morgan,  on  which  judgment,  on 
December  20,  1899,  there  remained  a  balance  of  $109.65, 
with  interest.  On  the  22d  day  of  July,  1895,  a  judgment 
was  rendered  in  said  court  in  favor  of  the  Traders'  Na- 
tional Bank,  respondent,  against  the  said  John  M.  Mor- 
gan and  Marietta  E.  Morgan,  his  wife,  and  each  of  them, 
for  the  sum  of  $600,  with  interest  and  costs.  This  judg- 
ment was  duly  docketed,  as  required  by  law,  to  become  a 
lien  on  real  estate.  This  judgment  was  unsatisfied.  On 
the  16th  of  September,  1895,  the  Northwestern  and  Paci- 
fic Hypotheekbank  recovered  two  judgments  in  the  same 
court  against  the  said  Morgan  and  wife,  which  judgments 
were  duly  docketed  in  the  office  of  the  clerk  of  the  court. 
On  these  judgments  there  were  impaid  balances  of 
$743.85  and  $1,092.45,  respectively.     These  judgments 
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were  duly  assigned  to  Sol  H.  Mayer,  the  appellant  On 
the  20th  of  September,  1899,  an  execution  was  issued  on 
the  judgment  recovered  against  Morgan  by  said  Fenton 
and  Henley.  Under  this  execution  certain  real  estate 
owned  by  Morgan  and  his  wife  was,  on  January  27,  1900, 
sold  for  the  sum  of  $500.  There  was  left  the  sum  of 
$348.  G7  over  and  above  the  amount  of  the  Fenton-Henley 
judgment.  At  the  time  of  the  sale  under  the  execution 
on  the  Fenton-Henley  judgment,  the  attorney  for  the  Trad- 
ers' National  Bank  of  Spokane  attended  the  sale,  and 
immediately  thereafter  notified  the  sheriff  that  the  Trad- 
ers' National  Bankvclaimed  the  surplus  proceeds  of  said 
sale  by  virtue  of  the  lien  of  its  judgment,  it  being  next  in 
order  of  date  and  docketing  to  that  under  which  the  real 
estate  was  sold.  Immediately  after  said  sale  and  after 
the  sheriff  had  indorsed  the  execution  as  hereinafter 
stated,  the  appellant  caused  a  writ  of  garnishment  to  is- 
sue on  one  of  the  judgments  of  the  Northwestern  and  Pa- 
cific Hypotheekbank  airainst  Morgan  and  wife,  directed 
to  C.  A.  Cole,  sheriff  of  Spokane  county,  and  caused  the 
same  to  be  served  on  the  sheriff,  appellant  having  issued 
execution  on  said  judgment,  and  placed  the  same  in  the 
hands  of  said  sheriff  on  January  26,  1900.  On  January 
27,  1900,  the  Traders'  National  Bank  caused  an  execution 
to  issue  upon  its  judgment,  which,  on  said  day,  was  placed 
in  the  hands  of  the  sheriff,  after  said  writ  of  garnishment 
had  been  served.  The  sheriff  indorsed  upon  the  execu- 
tion issued  by  appellant  the  following: 

Sheriff's  Return. 

State  of  Washington,  County  of  Spokane,  ss. 
"I  hereby  certify  that  I  received  the  within  execution 
on  January  26th,  1900,  and  on  January  27th,  1900,  there 
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came  into  my  hands,  as  the  proceeds  of  sale  of  real  estate- 
under  an  execution  a  surplus  of  $341.70,  which  I  received, 
levied  upon  and  applied  to  the  within  execution.  C.  A. 
Cole,  Sheriff  of  Spokane  County,  by  C.  E.  Nosier^ 
Deputy." 

The  words  "levied  upon  and  applied  to  the  within  exe- 
cution" were  erased  and  the  following  words  added  after 
the  word  "received"  "and  being  in  doubt  as  to  whom  it  be- 
longed I  paid  the  same  into  court,  on  the  16th  day  of  Feb- 
ruary, 1900,  with  the  request  that  the  court  direct  the  dis- 
tribution  of  the  same.  I  found  no  other  property,  real  or 
personal,  of  the  defendants  within  the  county  upon  which 
to  levy,"  which  words  were  added  above  the  signature  of 
the  sheriff. 

On  the  16th  day  of  February,  1900,  the  sheriff  filed  his 
answer  to  said  writ  of  garnishment,  and  paid  to  the-  clerk 
of  said  court  the  sum  of  $346.67,  being  the  amount  of  sur- 
plus proceeds  of  said  sale  admitted  in  said  answer,  less  $2 
paid  for  filing  said  answer.  On  March  2,  1900,  the  sheriff 
returned  and  filed  with  the  clerk  of  the  court  an  execution 
issued  on  appellant's  judgment  and  on  respondent's  judg- 
ment, with  the  same  indorsement  on  both,  except  as  to 
the  dates  of  their  reception  by  the  sheriff.  The  cause  was 
heard  on  the  19th  of  September,  1900,  the  parties  in  open 
court  waiving  a  trial  by  jury  and  agreeing  that  the  cause 
be  tried  by  the  court.  The  court  rendered  its  decision 
in  favor  of  the  respondent,  finding  that  the  surplus  pro- 
ceeds should  be  treated  as  land,  and  that  the  same  should 
be  applied  to  the  payment  of  the  oldest  judgment,  to-wit, 
the  judgment  of  the  respondent,  and  judgment  was  ac- 
cordingly entered  directing  the  clerk  to  apply  said  surplus 
in  the  satisfaction  of  the  respondent's  judgment,  and  for 
costs  against  the  appellant. 
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The  appellant  claims  that  the  surplus  proceeds  became 
the  personal  property  of  the  judgment  debtor,  under  subd. 
5,  §  6,  Laws  1899,  p.  88,  and  that,  as  he  was  more  diligent 
than  the  respondent  in  placing  his  writ  of  execution  in 
the  hands  of  the  sheriff  and  in  garnisheeing  the  sheriff, 
he  should  receive  the  proceeds.  The  law^s  relating  to  the 
lien  of  judgments  and  the  enforcement  of  the  same  must 
be  considered  as  a  whole  in  determining  the  meaning  of 
any  part,  and  must  receive  such  a  construction  as  will 
harmonize  all  their  provisions,  if  possible.  Subd.  5,  §  6, 
Laws  of  1899,  must  not  be  considered  alone,  but  as  a  part 
of  a  homogeneous  whole.  Under  these  familiar  rules 
of  construction,  there  is  but  little  difficulty  in  solving  the 
question  presented.  The  law  regarding  the  lien  of  judg- 
ments is  as  follows: 

"§  5132.  The  real  estate  of  any  judgment  debtor  and 
such  as  he  may  acquire,  shall  be  held  and  bound  to  satisfy 
any  judgment  of  the  district  or  circuit  court  of  the  United 
States,  if  rendered  in  this  state,  or  of  the  superior  or  su- 
preme court,  or  any  judgment  of  a  justice  of  the  peace  for 
the  period  of  five  years  from  the  day  on  which  said  judg- 
ment was  rendered,  and  such  judgments  shall  be  a  lien 
thereupon,  to  commence  as  follows:  Judgments  of  the 
superior  court  of  the  county  in  which  real  estate  of  the 
judgment  debtor  is  situated,  from  the  date  of  the  entry 
thereof;  judgments  of  the  district  or  circuit  courts  of 
the  United  States,  if  rendered  in  this  state;  judgments  of 
the  supreme  court ;  judgments  of  the  superior  court  of  any 
county  other  than  the  county  in  which  said  judgment  was 
Tendered,  and  judgments  of  a  justice  of  the  peace,  from 
the  time  of  the  filing  and  indexing  of  a  duly  certified  trans- 
cript or  abstract  of  such  judgments,  as  provided  by  this 
chapter,  with  the  county  clerk  of  the  county  in  which  said 
real  estate  is  situated." 

^'§  5195.     The  writ  of  execution  shall  be  issued  in  the 
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name  of  the  state  of  Washington,  sealed  with  the  seal  of 
the  court,  and  subscribed  by  the  clerk,  and  shall  be  di- 
rected to  the  sheriff  of  the  county  in  which  the  property 
is  situated,  or  coroner  when  the  sheriff  is  a  party  or  inter- 
ested, and  shall  intelligibly  refer  to  the  judgment,  stating 
the  court,  the  county  where  judgment  was  rendered,  the 
names  of  the  parties,  the  amount  of  the  judgment  if  it  be 
for  money,  and  the  amount  actually  due  thereon,  and  shall 
require  substantially  as  follows: 

^*1.  If  it  be  against  the  property  of  the  judgment 
debtor,  it  shall  require  the  sheriff  to  satisfy  the  judgment, 
with  interest,  out  of  the  personal  property  of  the  debtor, 
and  if  sufficient  personal  property  cannot  be  found,  out 
of   his    real   property   upon   which   the   judgment   is   a 

Cvc7(*  •  •  • 

"§  5197.  The  sheriff  shall  indorse  upon  the  writ  of 
execution  the  time  when  he  received  the  same,  and  such 
execution  shall  be  returnable  within  sixty  days  after  its 
date  to  the  clerk  who  issued  the  same.  And  no  sheriff  shall 
retain  any  moneys  collected  on  execution  more  than  twenty 
days  before  paying  the  same  to  the  clerk  of  the  court  who 
issues  the  writ,  under  penalty  of  twenty  per  cent,  on  the 
amount  collected,  to  be  paid  by  the  sheriff,  the  one-half  to 
the  party  to  whom  the  judgment  is  payable,  and  the  other 
half  to  the  county  commissioners  of  the  county  wherein 
the  actiofl  was  brought,  for  the  use  of  the  school  fund  of 
said  county.  And  the  clerk  shall,  immediately  after  the 
receipt  of  any  moneys  collected  on  any  judgment  notify 
the  party  to  whom  the  same  is  payable  and  pay  over  the 
amount  to  the  said  party  on  den;and.  On  failure  to  so 
notify  and  pay  over,  without  reasonable  cause  shown  for 
delay,  the  clerk  shall  forfeit  and  pay  the  same  penalty  to 
the  same  parties  as  is  above  prescribed  for  the  sheriff." 

"§  5291.  The  officer  shall  strike  off  the  land  to  the 
highest  bidder,  who  shall  forthwith  pay  the  money  bid 
to  the  officer,  who  shall  return  the  money  with  his  execu- 
tion and  his  doings  thereon  to  the  clerk  of  the  court  from 
which  the  execution  issued,  according  to  the  order  there- 
of.     .        .        ." 
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"If,  after  the  satisfaction  of  the  judgment,  there  be 
any  proceeds  of  the  sale  remaining,  the  clerk  shall  pay  such 
proceeds  to  the  judgment  debtor,  or  his  representative,  as 
the  case  may  be,  at  any  time  before  the  order  is  made 
upon  the  motion  to  confirm  the  sale:  Trovided,  such 
party  file  with  the  clerk  a  waiver  of  all  objections  made  or 
to  be  made  to  the  proceedings  concerning  the  sale ;  but  if 
the  sale  be  confirmed,  such  proceeds  shall  be  paid  to  said 
party  of  course;  otherwise  they  shall  remain  in  the  cus- 
tody of  the  clerk  until  the  sale  of  the  property  has  been 
disposed  of."    Subd.  5,  §  6,  Laws  1899,  p.  88. 

An  execution  is  simply  a  writ  by  which  the  judgment  of 
the  court  is  enforced.  In  the  case  of  real  estate  the  levy 
of  the  execution  does  not  create  the  lien.  The  lien  at- 
taches, under  the  provisions  of  the  statute  at  the  very  mo- 
ment of  the  entry  of  the  judgment,  and  has  priority  ac- 
cording to  entry,  and  the  real  estate  of  the  judgment  debt- 
or "is  held  and  bound  to  satisfy  the  judgment"  The  land 
must  be  sold  to  the  highest  bidder  for  cash.  When  land 
is  sold,  as  in  this  case  on  an  execution  issued  on  the  senior 
judgment,  the  purchaser  takes  the  land  free  of  liens,  sub- 
ject to  redemption  only  by  the  judgment  debtor,  or  his 
successor  in  interest,  or  by  a  creditor  having  a  judgment 
lien.  Laws  1899,  p.  89,  §  7.  The  interest  of  the  judg- 
ment debtor  in  the  land  by  the  sale  is  converted  into 
money,  and  under  the  statute  this  money  remains  in  the 
custody  of  the  court  until  distributed  by  the  clerk.  The 
levy  of  the  appellant's  writ  of  garnishment  on  the  sherilBF, 
and  the  indorsement  on  appellant's  writ  of  execution  by 
the  sheriff  that  he  had  applied  the  surplus  to  the  execution 
of  the  appellant,  were  not  authorized  by  law,  and  in  no 
way  controlled  the  disposition  to  be  made  by  the  sheriff 
of  the  money  from  the  sale  of  the  land.  The  sheriff  was 
obligated  by  the  law  to  pay  the  proceeds  to  the  clerk.  This 
was  done.    The  money  was  then  in  custodia  legis,  to  be  re- 
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tained  by  the  clerk  until  confirmation  of  sale  or  waiver 
of  objection  to  confirmation,  and  then  paid  to  the  judg- 
ment debtor  or  his  representatives.  The  term  "represen- 
tatives" here  used  is  broad  enough  to  include  judgment 
creditors  having  a  lien  on  the  surplus;  and  when  funds 
come  into  the  control  of  a  court,  the  court,  in  the  ab- 
sence of  any  statute  to  the  contrary,  has  power  to  dis- 
tribute them  to  the  persons  equitably  entitled  thereto.  The 
sale  in  this  case  was  on  an  execution  issued  under  the 
senior  judgment,  and  had  the  effect  of  transferring  the 
title  to  the  land  sold  free  from  all  liens,  subject  only  to 
redemption.  The » proceeds,  after  satisfying  the  senior 
judgment,  should  be  treated  as  land  and  paid  over  to  the 
judgment  creditors  having  liens  on  the  land,  according  to 
their  priority,  as  the  persons  justly  and  equitably  standing 
in  place  of  the  judgment  debtor.  Says  Chief  Justice 
Marshall  : 

"The  principle  is  believed  to  be  universal,  that  a  prior 
lien  gives  a  prior  claim,  which  is  entitled  to  prior  satisfac- 
tion, out  of  the  subject  it  binds,  unless  the  lien  be  intrin- 
sically defective,  or  be  displaced  by  some  act  of  the  party 
holding  it,  which  shall  postpone  him  in  a  court  of  law  or 
equity  to  a  subsequent  claimant.  The  single  circumstance 
of  not  proceeding  on  it  until  a  subsequent  lien  has  been 
obtained  and  carried  into  execution,  has  never  been  con- 
sidered as  such  an  act."  Rankin  v,  Scott,  12  Wheat.  177, 
179. 

The  judgment  of  the  court  below  is  therefore  affirmed. 

Reavis,  C.  J.  and  Fullebton,  Dunbae,  Hadley  and 
Mount,  JJ.,  concur. 

Anders,  J.,  concurs  in  the  result. 
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[No.  8897.     Decided  September  7,  1901.] 

Caroline  A.  Ladd  et  al..  Respondents,  v.  Geokge  N.  Gil- 
son  et  al..  Appellants. 

TAXATION — ^ASSESSMENT     OF     BANK     STOCK — INCREASE    BT    BOARD    OF 
EQUALIZATION — NECE8SITT  OF  NOTICE  TO  STOCKHOLDERS. 

Notice  from  the  board  of  equalization  to  a  shareholder  of  the 
capital  stock  of  a  bank  of  a  proposed  raise  in  the  value  of  his 
assessment  Is  not  necessary,  since  notice  to  the  bank  is  sufficient 
for  that  purpose,  under  the  provisions  of  Bal.  Code,  S8  1677-1680, 
which  constitute  the  bank  the  general  agent  of  the  shareholder. 

4AME. 

Where  a  bank  appears  before  the  board  of  equalization,  pur- 
suant to  a  notice  requesting  it  to  "show  cause,  if  any,  why  your 
personal  assessment  for  the  year  1900  should  not  be  raised,"  and, 
without  any  objection  to  the  form  of  the  notice,  is  fully  heard 
upon  the  subject  of  an  increase  in  the  valuation  of  the  shares  of 
its  capital  stock,  none  of  its  shareholders  can  complain  that  the 
notice  given  was  not  notice  of  an  intention  to  raise  the  valuation 
upon  the  shares  *of  stock  of  the  bank. 

Appeal  from  Superior  Court,  King  County. — Hon. 
William  Hickman  Moore,  Judga    Eeversed. 

Walter  S.  Fvlton,  Prosecuting  Attorney,  for  appellants. 
Peters  £  Powell,  for  respondents. 

Per  Curiam. — This  is  a  proceeding  instituted  in  the 
<;ourt  below  for  a  writ  of  review,  to  review  an  action  of  the 
board  of  equalization  of  assessment  for  the  city  of  Seattle. 
The  respondents  are  holders  of  sixteen  hundred  and  nine- 
ty-seven shares  of  the  capital  stock  of  Dexter  Horton  &  Co., 
Hankers,  a  corporation  located  and  doing  business  in  the 
city  of  Seattle.  The  assessor  of  King  county,  for  the  pur- 
poses of  taxation  for  the  year  1900,  assessed  and  valued 
these  shares  at  $2,833.99.    On  January  1,  1901,  the  board 
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of  equalization  of  assessment  for  the  city  of  Seattle  raised 

said  assessment,  as  returned  by  the  assessor,  to  $50,910. 

N.  H.  Latimer,  acting  as  general  manager  of  said  bank, 

appeared  before  the  board  in  response  to  the  following 

notice : 

"Seattle,  Wash.,  Aug.  10th,  1900. 
"To  Dexter  Horton  &  Co.,  Seattle: 

"The  board  of  equalization,  now  sitting  at  the  £ing 
County  Court  House,  hereby  cites  you  to  appear  before 
it  within  five  (5)  days  after  the  date  of  the  service  of  this 
notice  upon  you,  and  show  cause,  if  any,  why  your  per- 
sonal assessment  for  the  year  1900  should  not  be  raised. 

No.  43.  "Board  of  Equalization." 

"By  E.  H.  EvENSON,  Clerk  of  the  Board. 

"By  E.  W.  Wood,  Deputy,"— 

and  made  representations  to  said  board  in  opposition  to 
the  raising  of  said  assessment.  The  board,  after  due  hear- 
ing, in  which  the  bank  was  fully  heard,  reached  the  con- 
clusion that  said  assessment  ought  to  be  raised,  and  that 
$50,910  was  a  true,  just  and  equitable  valuation  of  said 
stock,  and  thereupon  increased  the  valuation  of  the 
same  to  said  amount.  The  court  below  found  that  the 
board,  in  raising  said  assessment,  acted  without  notice 
to  the  respondents  and  without  the  appearance  of  the 
respondents,  and  that  by  reason  thereof  the  said  board 
was  wholly  without  jurisdiction,  and  its  act  in  raising  said 
assessment  void.  Judgment  was  accordingly  entered  for 
the  respondents.  From  the  same  this  appeal  is  prosecuted. 
But  two  points  are  raised.  It  is  contended  by  the  re- 
spondents (1)  that  the  notice  to  the  bank  was  no  notice 
to  the  stockholders,  (2)  that  the  notice  given  was  not  no- 
tice of  an  intention  on  the  part  of  the  board  to  raise  the 
valuation  upon  the  shares  of  stock  of  the  bank.  The  de- 
termination of  these  questions  depends  upon  the  proper 
construction  of  §§  1677-1680,  Bal.  Code.     It  will  be  no- 
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ticed  from  an  examination  of  these  sections  that  the  pro- 
portionate part  of  the  value  of  the  real  estate  belonging 
to  the  bank  shall  be  deducted  from  the  shares  of  stock; 
that  the  bank  is  to  pay  the  tax ;  that  if  the  tax  is  not  paid 
the  bank  is  liable  for  the  same,  and  it  has  a  lien  on  the 
shares,  as  well  as  on  all  the  rights  and  property  of  the 
share  owners  in  the  corporate  property  for  the  taxes  so 
paid ;  and  that  the  shares  must  be  taxed  at  the  place  where 
the  bank  is  located.  The  cashier  of  the  bank  is  required 
to  deliver  to  the  assessor  a  statement,  verified  by  his  oath, 
showing  the  name  of  each  shareholder,  with  his  residence, 
and  the  number  of  shares  belonging  to  the  shareholders  at 
the  close  of  business  the  day  preceding  the  day  on  which 
annual  assessments  are  to  be  made.  To  the  bank  only  is 
the  assessor  to  look  for  the  assessable  shares  of  stock.  The 
bank  is  required,  in  listing  this  stock  for  taxation,  to  do 
just  the  same  things  that  an  individual  is  required  to  do 
in  listing  Tits,  property  for  taxation.  The  assessment  of 
the  shares  for  taxation  depends  upon  the  assessment  of  the 
real  estate  of  the  bank  for  taxation,  as  the  value  of  such 
real  estate  must  be  deducted  from  the  value  of  the  shares. 
These  matters  are  so  intermingled  that,  taken  in  connec- 
tion with  the  fact  that  the  shares  are  taxed  where  the  bank 
is  located  and  that  the  bank  is  required  to  list  the  shares 
and  to  pay  the  taxes,  it  may  reasonably  be  concluded  that 
the  object  of  the  law  is  to  put  the  bank  in  the  place  of  the 
owner  for  the  purpose  of  taxation,  and  for  such  purpose 
to  make  the  bank  the  general  agent  of  the  owner.  Equali- 
zation of  taxes  is  one  step  in  their  levy  and  collection.  The 
bank,  being  for  the  purpose  of  the  taxation  of  the  shares 
the  general  agent  of  the  shareholder,  should  be  regarded,  ad 
to  that  purpose,  as  though  its  range  was  unlimited.  This 
is  the  view  taken  by  this  court  in  Citizens'  National  Bank 
V.  Columbia  County,  23  Wash.  441  (63  Pac.  209).     In 
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that  case,  at  the  time  the  cashier  made  out  the  statement, 
the  assessor  informed  the  bank,  through  him,  that  the  as- 
sessment on  the  shares  of  stock  would  not  exceed  the 
amount  assessed  thereon  in  1897.  The  bank  relied  on 
these  representations  for  the  valuation  of  the  stock.  There- 
fore the  bank  did  not  go  before  the  board  of  equalization, 
and  ask  for  a  reduction  of  the  assessment.  The  assessor 
assessed  the  stock  for  a  much  larger  sum  than  he  said  he 
would  assess  it  for.  In  that  case  the  court  allowed  the  bank 
to  maintain  an  action  in  its  own  name  to  restrain  the  col- 
lection of  the  excessive  tax ;  the  court  thereby  recognizing 
as  an  essential  fact,  that  the  bank  had  the  right  to  appear 
before  the  board  of  equalization  to  prevent  excessive  valua- 
tion on  the  stock.    In  that  case  the  court  said : 

"A  bank  is  composed  of  its  shareholders,  and,  while  the 
law  assesses  the  shares  to  the  shareholders,  it  imposes  upon 
the  bank  the  duty  of  making  out  and  delivering  to  the  as- 
sessor of  the  county  in  which  the  bank  is  located  a  state- 
ment, verified  by  the  oath  of  the  cashier  of  said  bank,  show- 
ing the  name  of  each  shareholder,  with  his  residence  and 
the  number  of  shares  belonging  to  him.  It  is  also  the  duty 
of  the  bank,  under  the  law,  to  pay  the  tax  collector  the 
taxes  authorized  by  this  assessment  when  they  become  due, 
and  the  taxes  are  made  a  lien  upon  the  real  estate  of  the 
bank.  If  the  bank  is  liable  for  the  payment  of  the  taxes, 
and  the  law  imposes  upon  it  the  duty  of  paying  them,  then 
a  trust  is  imposed  upon  the  bank  by  the  law  for  the  pay- 
ment of  the  taxes  and  the  bank  could  properly  bring  the 
action  under  §  4825,  supra.  As  a  practical  fact,  the  as- 
sessor goes  to  the  cashier  of  the  bank  to  obtain  his  data. 
In  fact,  it  frequently  occurs  that  the  owners  of  the  shares 
are  non-residents,  and  the  tax  could  not  be  collected  in  any 
other  way.  .  .  .  The  law  certainly  has  constituted 
the  bank  the  trustee  of  the  shareholders  for  the  purpose 
of  returning  the  assessable  property  to  the  assessor,  and  of 
paying  the  taxes  on  the  same  to  the  collector." 

The  law  charges  the  principal  with  notice  of  every  fact 
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coming  to  the  knowledge  of  the  agent  which  is  connected 
with  the  business  in  which  the  agent  is  employed.  If  ac- 
tual notice  is  communicated  to  an  agent  of  the  party  to  be 
bound,  and  the  agent  acts  on  that  notice,  and  represents  the 
principal  in  the  matter  in  hand,  the  principal  should  not  be 
allowed  to  say  that  he — the  principal — did  not  have  notice. 
Kotice  to  the  agent  is  notice  to  the  principal  is  a  familiar 
rule.  Under  the  provision  of  the  law  cited,  the  bank  stood, 
in  all  respects  in  regard  to  taxation,  in  the  place  of  the 
owner.  The  staute  requires  five  days'  notice  in  writing  to 
be  given  by  the  board  to  the  owner  or  agent  as  to  the  inten- 
tion of  the  board  to  raise  the  valuation  put  upon  property 
by  the  assessor.  Bal.  Code,  §  1714.  The  statute  does  not 
require  any  particular  form  of  notice.  The  bank  being 
the  only  person  authorized  to  pay  the  tax  and  to  list  the 
property  of  the  shareholders  for  taxation,  and  the  value 
of  such  shares  being  connected  with  the  value  of  the  real 
estate  of  the  bank,  we  think  the  notice  was  sufficient  to 
advise  the  bank,  so  as  to  cover  the  shares  of  stock  taxable 
only  in  connection  with  the  real  estate  of  the  bank,  in  the 
place  where  the  bank  is  located,  without  regard  to  the  resi- 
dence of  the  owner.  Xo  objection  was  made  to  the  form 
of  the  notice.  In  obedience  to  the  notice  the  bank  ap- 
peared, and  endeavored  to  show  why  the  valuation  on  the 
shares  of  stock  should  not  be  raised.  The  bank,  recog- 
nized the  jurisdiction  of  the  board,  submitted  to  the 
same,  and  litigated  to  a  conclusion  the  matter  in  contro- 
versy. It  was  within  the  scope  of  the  bank's  agency  so  to 
do.  The  owners  of  the  stock  should  not  now  be  heard  to 
complain.  They,  through  their  statutory  agent,  have  had 
their  day  in  court. 

The  judgment  of  the  court  below  is  therefore  reversed, 
with  instructions  to  dismiss  this  action  at  the  cost  of  the 
respondents ;  appellants  to  recover  costs  of  this  appeal. 
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[Xo.   3669.     Decided  September   10,  1901.] 

Tacoma  Bituminous  Paving  Company^  Appellant,  v.  W. 
A.  Sternberg^  Treasurer  of  the  City  of  Tacoma,, 

Respondent, 

STREET  IMPBO^'£MENTS — CONTRACT  FOB  PAYMENT — INl'EBEST  ON    WAR- 
BANTS — MANDAMUS. 

Where  an  ordinance  providing  for  a  street  improvement 
created  a  special  fund  out  of  which  the  warrants  drawn  in  favor 
of  the  contractor  for  the  work  should  be  paid;  and  the  contract 
between  the  city  and  the  contractor  stipulated  that  warrants 
drawn  thereon  to  the  amount  of  the  contract  price  were  to  be  re- 
ceived in  payment,  but  that  the  assessment  should  not  become  due 
prior  to  two  years  and  one-half  after  the  completion  of  the  im- 
provement; and  an  assessment  roll  was  duly  made  and  approved 
by  the  city  fixing  the  date  of  delinquency  on  the  assessments  for 
such  improvement  at  a  period  nearly  two  and  one-half  years 
subsequent  to  the  completion  of  the  improvement,  mandamus 
would  not  lie  to  compel  payment  of  interest  from  the  local 
improvement  fund  upon  warrants  issued  against  it  and  presented 
prior  to  the  date  of  delinquency  of  the  special  assessment  levied 
for  the  creation  of  such  fund,  since  interest  thereon  would  not 
begin  to  run  until  such  delinquency. 

Appeal  from  Superior  Conrt,  Pierce  County. —  Hon. 
James  A.  Williamson,  Judge.     Affirmed. 

.1.  E.  Buell,  for  appellant. 

^yilliav^  P.  Reynolds  and  Emmett  N.  Parker,  for  re- 
spondent. 

The  opinion  of  the  court  was  delivered  by 

Eeavis,  C.  J. — Action  in  mandamus.  The  petitioner 
(appellant),  is  the  holder  of  street  grade  assessment  war- 
rants issued  by  the  city  of  Tacoma  for  the  improvement 
of  Pacific  avenue  in  said  city.  The  action  was  begun  by 
motion  and  affidavit.     The  evidence  was  stipulated,  and 
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findings  thereon  made  by  the  court.  The  defendant  is  the 
city  treasurer.  The  material  facts  are  that  the  warrants 
■were  drawn  upon  a  local  improvement  fund  created  by 
the  city  council,  and  under  Ordinance  No.  876,  passed 
the  15th  day  of  Au^st,  1893.  The  ordinance  creates  the 
fund  to  pay  for  the  improvement  and  describes  specifi- 
cally the  property  to  bear  the  burden.  On  the  same  day 
the  council  adopted  the  following  resolution : 

"That  the  time  which  shall  hereafter  be  set  at  which 
the  assessment  roll  for  the  paving  of  Pacific  avenue  from 
South  Seventeenth  street  to  South  Twenty-fifth  street 
shall  become  delinquent  shall  be  at  least  two  years  from 
the  time  of  the  completion  of  said  improvement." 

On  the  25th  of  August  following,  the  contract  for  the 
improvement  of  the  street  was  executed  between  the  ap- 
pellant and  the  city  of  Tacoma.  The  contract  recites  that 
the  paving  company  will  improve  the  avenue  in  conform- 
itv  with  the  terms  of  the  ordinance  as  amended,  and  ac- 
cording  to  the  drawings  and  specifications  in  the  oflSce  of 
the  board  of  public  works,  for  the  sum  of  $69,950.  There 
is  provision  for  the  commencement  of  the  work  on  the  30th 
of  August,  1893,  the  whole  to  be  completed  within  ninety 
days  from  the  date  of  the  contract,  with  some  exceptions 
for  contingent  delays.  The  manner  of  payment  is  pro- 
vided,— that  the  city  shall  issue  to  the  paving  company 
or  its  assigns  warrants  on  the  special  tax  fund  assessed  for 
making  such  improvement  to  the  amount  of  seventy-five 
per  cent,  during  the  progress  of  the  work,  and  the  whole 
thereof  upon  its  completion, — and  certain  assurances  are 
given  that  claims  for  material  and  labor  have  been  satis- 
fied. It  is  also  stipulated  that,  in  consideration  of  the  is- 
suing of  the  warrants  as  stated,  the  paving  company  waives 
the  right  to  demand  and  receive  payment  from  the  city  of 
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anv  money  from  time  to  time  as  provided  in  the  charter, 
and  the  following  stipulation  is  made: 

"It  is  the  understanding  and  agreement  of  the  parties 
hereto  that  the  party  of  the  second  part  waives  all  right  to 
have  the  assessment  upon  the  property  owners  become  due 
prior  to  two  and  one-half  years  after  the  completion  of  this 
improvement,  thereby  waiving  no  rights,  however,  as  to 
the  interest  to  accrue  on  said  warrants." 

The  work  under  the  contract  was  completed  by  the  pav- 
ing company  about  the  1st  of  November,  1893.  On  the 
17th  of  November,  1893,  an  ordinance  (No.  918)  was 
adopted  by  the  city  council  authorizing  the  drawing  of 
warrants  on  the  general  fund  for  the  interest  thereafter  to 
become  due  on  the  street  improvement  warrants.  The  or- 
dinance provided  that  warrants  be  drawn  on  the  general 
fund  at  times  thereafter  to  be  set  by  the  city  council  when 
the  assessment  roll  for  the  improvement  of  Pacific  avenue 
should  become  delinquent,  and  providing:  "Said  warrants 
shall  be  in  an  amount  equal  to  two  and  one-half  years' 
interest  at  eight  per  cent,  per  annum  on  any  and  all  w^ar- 
rants  which  shall  have  been  or  may  hereafter  be  issued  for 
the  improvement  of  the  said  street."  The  assessment  roll 
was  approved  by  the  council  on  the  3d  of  February,  1894, 
and  the  council  then,  in  accordance  wdth  law,  fixed  the 
time  within  which  the  assessment  might  be  paid  to  the 
city  treasurer,  which  time  expires  on  the  18th  of 
]\Iarch,  1896.  The  contract  price  of  the  improvement 
was  $69,950,  and  the  amount  assessed  against  the  prop- 
erty owners  was  that  amount.  On  the  1st  day  of  April, 
1896,  appellant  presented  its  warrants  to  the  city 
treasurer,  and  demanded  payment  of  the  same,  to- 
gether with  the  interest  accrued  thereon.  The  treasurer 
tendered  the  amount  of  the  warrants,  together  with  inter- 
est accrued  thereon  at  the  rate  of  seven  per  cent,  per  an- 


TACOMA.  ETC.,  PAVING  CO.  v.  STERNBERG.  87 

Sept.  1901.]       Opinion  of  the  Court — Reavis,  C.  J. 

num  from  the  18th  of  March,  1896,  to  the  Ist  of  April, 
1896,  which  tender  was  refused  by  appellant,  it  demand- 
ing interest  from  the  dates  at  which  the  several  warrants 
were  originally  presented  for  payment  and  payment  re- 
fused for  want  of  funds,  to  the  said  1st  of  April,  1896,  at 
the  rate  of  eight  per  cent,  per  annum.  During  the  pen- 
dency of  the  action  defendant  has  paid  the  plaintiff  the 
face  of  the  warrants  without  any  interest  thereon,  under 
an  agreement  that  payment  shall  not  prejudice  either  party 
in  the  action.  On  the  Ist  of  April,  1896,  the  treasurer 
held  in  cash  collected  upon  the  assessment  roll  $21,008.43, 
which  sum  was  suflScient  to  pay  appellant's  warrants,  to- 
gether with  interest  as  demanded,  and  also  to  pay  all  un- 
jiaid  warrants  drawn  on  the  f imd  issued  prior  to  plaintiff's 
warrants,  together  with  interest  thereon  at  the  rate  of 
eight  per  cent,  per  annum;  and  there  was  uncollected  then 
upon  the  assessment  roll  $44,386.60,  together  with  what- 
ever interest  might  have  accumulated  from  the  18th  of 
March,  1896,  to  the  1st  of  April,  1896.  There  were  then 
outstanding,  unpaid,  but  presented  for  payment,  war- 
rants upon  Ihe  fund  to  the  amount  of  $64,775.08.  The 
general  fund  warrants  authorized  by  Ordinance  No.  918 
had  never  been  issued.  After  the  completion  of  the  work 
and  the  assessment  was  made,  such  assessment  was  de- 
clared- void  in  the  superior  court  of  Pierce  county,  which 
decision  was  affirmed  upon  appeal  to  this  court,  and,  the 
city  under  the  statute  authorizing  reassessments,  is  re- 
assessing the  cost  and  expense  of  the  improvement  upon 
the  abutting  property  for  the  same  sum  as  specified  in  the 
original  assessment,  together  with  interest  from  the  18th 
of  March,  1896. 

The  warrants  held  bv  appellant  were  originally  pre- 
sented in  the  fall  of  1893.  It  will  be  observed  that  the 
contract  provided  that  appellant  waived  all  right  to  have   • 
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the  assessment  become  due  until  two  and  one-half  years 
after  the  completion  of  the  improvement  The  resolution 
adopted  at  the  same  time  the  ordinance  was  enacted  shows 
that  the  local  tax  assessed  w-as  not  to  be  due  until  at  least 
two  years  from  the  time  the  improvement  was  made.  The 
stipulations  of  the  contract  show  that  the  local  improve- 
ment warrants,  when  issued,  were  received  by  appellant  in 
payment.  It  is  apparent  from  the  resolution  and  the  con- 
tract that  no  interest  would  accrue  upon  these  warrants 
issued  against  the  improvement  fimd  until  the  tax  became 
delinquent,  March  18,  1896;  that  is,  the  taxpayer  against 
whom  this  special  fund  was  levied  could  not  be  charged 
with  interest  until  his  delinquency  occurred.  The  ordi- 
nance providing  for  the  local  improvement  made  provi- 
sion for  the  payment  of  a  certain  sum,  and  the  assessment 
was  levied  in  that  amoimt.  At  this  time  the  contract  gave 
the  appellant  the  right  to  have  collected  the  sum  assessed. 
It  was  its  duty  to  look  to  this  fund  for  its  complete  pay- 
ment. It  has  been  determined  that  there  is  no  general 
liability  of  the  city  for  either  principal  or  interest  on 
such  warrants,  in  the  absence  of  a  specific  contract  on  the 
part  of  the  city  or  the  city's  actual  collection  and  misap- 
propriation of  the  funds  from  the  local  assessment.  The 
case  of  Philadelphia  Mortgage  £  Trust  Co,  v.  New 
Whatcom,  19  Wash.  225  f52  Pac.  1063),  cited  by  coimsel 
for  appellant,  has  been  virtually  overruled  and  the  rule 
just  stated  announced  in  Potter  v.  Whaicom,  25  Wash. 
207  (65  Pac.  197).  But  we  have  seen  from  the  purport 
of  the  contract  and  the  resolution  it  was  not  in  contempla- 
tion that  these  warrants  should  bear  interest  until  due; 
that  is,  until  the  tax  became  delinquent.  The  special  fund 
created  for  the  payment  of  the  local  improvement  is  or 
will  be  in  the  possession  of  the  city  treasurer  for  the  pay- 
ment of  appellant's  warrants,  and  all  others  issued  against 
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the  fund,  and  payable,  with  interest  thereon  from  the  18th 
day  of  March,  1896,  at  seven  per  cent  The  special  fund 
was  limited  to  the  estimated  cost  and  contract  price,  and 
the  appellant  contracted  to  look  to  this  fund  for  its  pay- 
ment. It  is  evident  that  at  the  time  the  demand  was  made 
and  the  action  instituted,  the  tender  of  the  defendant  was 
all  that  plaintiff  was  entitled  to  out  of  the  local  improve- 
ment fund.  Whatever  claim  appellant  may  have  by  virtue 
of  Ordinance  No.  918,  providing  for  the  drawing  of  war- 
rants on  the  general  fund  for  interest  for  two  and  one-half 
years  at  eight  per  cent.,  is  not  before  the  court  in  this  ac- 
tion. This  is  a  proceeding  in  mandamus  to  compel  the  city 
treasurer  to  pay  what  is  due  appellant  from  the  local  im- 
provement fund  created  by  the  city  council.  As  has  been 
seen,  the  city  treasurer  tendered  the  amount  due  appel- 
lant on  its  warrants  from  this  fund.  There  is  no  plain  nor 
clear  duty  imposed  on  the  treasurer  to  pay  from  any  other 
fund  any  amount  claimed  by  appellant.  Suggestions  of 
claims  against  the  city  generally  for  interest,  urged  by 
counsel  for  appellant,  cannot  be  Ihe  subject  of  litigation 
in  this  proceeding. 

The  judgment  is  affirmed. 

AxDERS,  FuLLEETON,  White  and  DuxBAB,  JJ.,  con- 
cur. 


[No.   3005.     Decided  September  11,   1901.] 

W.  D.  Irwin,  Appellant,  v.  Greenville  Holbrook,  Re- 

spoiident, 

TRUSTS — CONVEYANCE  OF  REAL  ESTATE  TO   TRUSTEE  IN   ORDER  TO   DIS- 
CHARGE DEBTS — CONTINUANCE  OF  TRUST  RELATION. 

Where  a  conveyance  of  real  estate  was  made  to  a  person  with 
authority  to  sell  it,  pay  certain  debts  of  the  grantor,  and  account 


w  88 

•as  860 

i88  861 

88  866 


J 


90  IRWIN  V.  HOLBROOK. 

Opinion  of  the  Court — Hadley,  J.      •     [26  Wash. 

to  him  for  the  excess,  the  relation  of  trustee  aad  cmimi  ^me  fnut 
was  thereby  <wNihHahBd,  vidch  ^w«s  not  discharged  by  the  sale  of 
the  property  and  the  payment  of  the  debts  by  the  grantee  so  as  to 
alter  the  relation  of  the  parties  to  that  of  debtor  and  creditor,  but 
the  trust  attached  to  the  money  realized  and  the  grantee's  duty  to 
account  became  continuous. 

SAME— LIMITATIONS — ^ACCRUAL  OF  ACTION — ^KNOWLEDGE  OF  FRAUD. 

An  action  against  a  trustee  for  relief  on  the  ground  of  fraud 
is  proof  against  demurrer  setting  up  the  bar  of  tne  statute  of  limi- 
tations, when  the  complaint  contains  a  direct  statement  of  the 
time  of  the  discovery  of  the  fraud  within  the  statutory  period  for 
action  thereon,  without  negativing  the  idea  that  it  might  have 
been  sooner  discovered. 

Appeal  from  Superior  Court,  Whitman  County. — Hon. 
William  McDonald,  Judge.    Reversed. 

.1.  ^1.  Wilson  and  ThomcLS  Neill,  for  appellant. 
Trimble  &  Patiison,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

TLvDLEY,  J. — The  material  facts  alleged  in  the  amended 
complaint  in  this  cause  are  that  on  the  21st  day  of  Febru- 
ary, 1885,  and  for  some  time  prior  thereto,  the  appellant 
was  the  owner  of  certain  real  estate  in  Whitman  county, 
which  was  then  covered  by  a  mortgage  to  one  Plimpton  to 
secure  a  note  for  $300,  with  accrued  interest.  At  the 
same  time  the  appellant  was  indebted  to  the  First  Na- 
tional Bank  of  Colfax  on  a  promissory  note  for  $750  and 
accrued  interest.  At  the  time  of  the  execution  of  the  last 
named  note  respondent  signed  it  as  surety  for  appellant. 
It  is  alleged  that  on  the  date  first  above  mentioned  ap- 
pellant and  respondent  entered  into  a  contract  by  which 
appellant  agreed  to  convey  to  the  respondent  the  said 
lands  in  trust ;  that  res}X)ndent  would  take  possession  there- 
of, sell  the  same  in  such  manner  as  to  derive  the  greatest 
consideration  obtainable  therefor,  and  out  of  the  proceeds 
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would  pay  the  note  to  the  First  National  Bank  of  Oolfaz 
thereafter  to  become  due,  and  also  the  amount  of  the  mort- 
gage then  on  the  said  lands,  and  held  by  said  Plimpton ; 
that  respondent  was  to  account  to  appellant  for  all  sales 
so  made  and  was  to  turn  over  to  appellant  any  surplus  of 
money  remaining  in  repondent's  hands  after  the  payment 
in  full  of  the  indebtedness  above  mentioned ;  that,  acting 
in  pursuance  of  said  agreement,  appellant  did,  on  the  date 
first  mentioned,  convey  to  the  respondent,  by  warranty 
deed,  the  said  real  estate,  and  respondent  thereupon  took 
possession  thereof ;  that  on  or  about  the  13th  day  of  Octo- 
ber, 1890,  the  respondent,  with  intent  to  defraud  appel- 
lant, and  to  conceal  from  him  the  true  condition  of  said 
trust  property,  and  the  amount  received  by  respondent 
from  the  sale  thereof,  falsely  represented  and  stated  to 
appellant  that  he  had  sold  all  the  land  conveyed  by  ap- 
pellant to  him  as  aforesaid,  and  had  paid  the  indebtedness 
to  be  paid  by  him  from  the  proceeds  of  such  sales,  but  that 
such  proceeds  were  not  sufficient  to  fully  pay  the  same, 
and  that  respondent  had  used  his  own  funds  to  the  amount 
of  $500  over  and  above  the  amount  he  had  received  from 
such  sales;  that  respondent  represented  that  appellant 
owed  him  the  sum  of  $600  by  reason  of  such  advancement 
of  his  own  funds,  and  requested  appellant  to  givp  him 
his  note  for  said  sum  of  $500;  all  of  which  respondent 
then  well  knew  to  be  false  and  untrue ;  that  appellant,  plac- 
ing trust  and  confidence  in  respondent,  and  relying  upon 
his  said  statements  and  representations,  and  l)elieving  them 
to  be  true,  did,  on  said  13th  day  of  October,  1890,  give  to 
respondent  his  note  for  $500,  due  two  years  after  date, 
with  interest  at  the  rate  of  ten  per  cent,  per  annum,  in  set- 
tlement of  the  amount  that  appellant  believed  from  re- 
spondent's said  statement  that  he  owed  respondent  on  ac- 
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count  of  the  payment  of  said  notes  over  and  above  the 
amount  realized  from  the  sale  of  said  lands;  that  appel- 
lant had  no  reason  to  doubt  the  truthfulness  of  respond- 
ent's said  statements  and  representations  until  on  or  about 
the  1st  day  of  August,  1897,  when,  in  conversation  with 
respondent,  he  stated  to  the  appellant  that  since  the  time 
appellant  gave  him  said  note  respondent  had  received  from 
the  sale  of  part  of  said  lands  the  further  sum  of  $450, 
which  amount  he  had  credited  upon  appellant's  note;  that 
said  statement  aroused  in  appellant's  mind  a  suspicion 
that  respondent  had  concealed  from  him  the  truth,  and 
had  made  false  statements  and  representations  to  him  in 
regard  to  said  property  and  the  amount  received  by  him 
from  the  sale  thereof ;  that  thereupon  appellant  examined 
the  records  of  Whitman  county  to  ascertain  if  respondent 
had  sold  all  of  said  lands,  the  parties  to  whom  sold  and  the 
amounts  received  by  him.  The  complaint  then  sets  forth 
in  detail  the  sales  made,  and  the  amounts  received  there- 
for, as  disclosed  by  the  records,  aggregating  more  than 
$5,000.  It  is  next  alleged  that  on  or  about  Jime  1,  1898, 
appellant  demanded  from  respondent  an  accounting,  and 
the  payment  to  him  of  the  amount  received  by  respondent 
over  and  above  the  amounts  paid  out  by  him  on  said  notes ; 
that  respondent  has  ignored  said  demand,  and  has  failed 
to  make  such  accounting,  or  pay  to  appellant  any  sum, 
except  that  he  credited  upon  said  note  of  $500  the  said 
sum  of  $450,  admitted  by  him  to  have  been  received  since 
the  date  of  making  said  note,  and  has  offered  to  surrender 
to  appellant  said  note  in  full  settlement  on  account  of 
the  sale  of  said  lands ;  that  respondent  has  not  accounted 
to  appellant  for  the  amount  of  moneys  received,  and  appel- 
lant is  unable  to  state  the  exact  sum  that  would  be  due  to 
him  upon  a  full  and  complete  settlement  and  accounting, 
but  believes,   and  therefore  alleges  the  fact  to  be,  that 
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there  is  due  plaintiff  the  sum  of  $5,983.60.  The  complaint 
concludes  with  the  prayer  that  respondent  be  required  to 
account  for  all  moneys  received  by  him  from  sales  of  the 
lands  conveyed  to  him  in  trust  by  appellant,  and  also  as  to 
what  sums  respondent  paid  upon  the  promissory  notes  due 
from  appellant ;  that,  if  respondent  fails  to  make  such  ac- 
counting, appellant  shall  recover  from  him  the  sum  al- 
leged to  be  due  as  above  mentioned.  To  the  amended  com- 
plaint respondent  demurred  upon  the  following  grounds: 
(1)  That  several  causes  of  action  have  been  improperly 
united;  (2)  that  the  complaint  does  not  state  facts  sufl&- 
cient  to  constitute  a  cause  of  action;  (3)  that  the  action 
has  not  been  commenced  within  the  time  limited  by  law ; 
(4)  that  the  court  has  no  jurisdiction  of  the  person  of 
the  defendant  or  of  the  subject  matter  of  the  action.  The 
demurrer  was,  by  the  court,  sustained,  and  the  appellant 
elected  to  stand  unon  his  complaint,  and  refused  to  plead 
further.  Thereupon  judgment  was  entered  that  the  cause 
be  dismissed,  and  that  appellant  take  nothing  by  this  ac- 
tion. The  cause  is  now  before  this  court  on  appeal  from 
said  judgment. 

It  is  assigned  as  error  that  the  court  sustained  the  de- 
murrer to  both  the  orig^inal  and  the  amended  complaint, 
but  we  will  confine  our  discussion  to  the  amended  com- 
plaint. This  is  an  action  to  compel  an  accounting  between 
a  trustee  and  his  cestui  que  trust.  The  complaint  alleges 
a  contract  which  created  a  fiduciary  relation  between  the 
parties  and  expresslv  cast  upon  respondent  the  duties  and 
obligations  of  a  trustee  to  account  for  the  proceeds  of  sales 
of  the  real  estate  conveyed  to  him.  We  understand  the 
demurrer  was  sustained  by  the  court  below  on  the  theory 
that  the  action  is  barred  by  the  statute  of  limitations.  Re- 
spondent's position  is  that,  if  this  is  an  action  for  an  ac- 
counting, then,  under  the  agreement  between  the  parties, 
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when  respondent  sold  the  land,  if  there  was  any  surplus 
after  the  debts  were  paid,  the  relation  of  debtor  and  credi- 
tor was  established  and  the  statute  of  limitations  com- 
menced to  run  from  that  time.  In  support  of  this  position 
respondent  cites  Dticlos  v.  Walton,  21  Ore.  323  (28  Pac. 
1.)  In  that  case  a  mortgage  existed  upon  the  land,  and 
the  mortgagor  conveyed  it  to  the  mortgagee  in  liquidation 
of  the  debt  for  the  purpose  of  avoiding  the  expense  of 
foreclosure  proceedings.  The  oonveyance,  says  the  opin- 
ion, was  absolutely  made.     The  opinion  also  states  that : 

^^The  evidence  of  both  parties  indicates  that  the  deed  was 
given  and  received  to  liquidate  the  debt,  but  as  the  defend- 
ant proposed  to  sell  the  property,  not  wishing  to  keep  it, 
but  to  secure  his  money,  he  agreed  if  he  could  sell  it  for 
more  than  his  debt  and  expense,  that  he  would  be  respon- 
sible for  the  surplus  to  the  plaintiff,  and  as  evidence  of 
his  promise  gave  the  plaintiff  the  writing  to  that  effect." 

The  action  seems  to  have  been  brought  upon  the  theory 
that  the  transaction  was  a  mortgage,  and  carried  with  it  a 
power  of  sale.  The  court  held  otherwise,  and  to  the  effect 
that  the  writing  was  given  by  the  defendant  of  his  own 
accord;  that  he  was  not  a  trustee,  but  his  liability  was 
confined  entirely  to  the  written  promise,  which  he  had 
voluntarily  given;  and  the  remedy  was,  therefore,  by  ac- 
tion at  law.  In  the  case  at  bar  the  conveyance  was  not 
made  absolutely  to  pay  the  debts.  Their  payment  was  a 
mere  incident  to  the  purposes  contemplated  by  the  con- 
veyance, and  there  was  no  mere  voluntary  promise  on  the 
part  of  respondent.  But  the  whole  transaction,  as  alleged, 
was  that  of  merely  turning  over  the  real  estate  to  the  re- 
spondent with  authority  to  sell  it,  and  he  was  then  in- 
structed by  appellant  to  pay  the  debts,  and  account  to  him 
for  the  excess.  We  think  he  was  clearly  a  trustee,  and 
that  the  relationship  between  the  parties  differed  material- 
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ly  from  that  which  existed  in  Duclos  v,  Walton,  supra. 
The  relationship  of  trustee  and  cestui  que  trust  did  not, 
therefore,  cease  when  the  land  was  sold  and  the  money  re- 
ceived by  respondent.  The  trust  attached  to  the  money, 
and  respondent's  duty  to  account  became"  continuous. 

In  lie  Sanderson,  74  Cal.  199  (15  Pac.  753),  which  in- 
volved the  liability  of  an  executor,  it  is  said  at  pages  215 
and  216: 

"His  obligation  to  account  was  continuous  and  he  can- 
not claim  that  his  failure  to  do  so  at  any  moment  of  time 
set  the  statute  in  motion,  or  cast  upon  the  respondents  the 
duty  to  demand  an  accounting ;  since  their  right  to  demand 
it  ran  with  his  duty,  and  could  be  asserted  so  long  as  his 
duty  remained  unperformed.  .  .  .  He  did  not  and 
could  not  'repudiate  his  trust'  entirely  by  his  mere  failure 
to  account.  He  failed  to  perform  a  specific  duty  which 
still  continued  imposed  upon  him  until  his  accounts  were 
settled." 

In  Constable  v.  Camp,  87  Md.  173,  178  (39  Atl.  807), 
it  is  said : 

"It  is  manifest,  then,  that  so  long  as  this  fund  remained 
in  the  hands  of  Mrs.  Hurtt  undistributed  her  possession  of 
it,  if  it  belonged  to  her  deceased  husband's  estate,  was  ac- 
cording to  her  title,  and,  therefore,  could  not  have  been 
adverse  thereto;  and  this  being  so,  the  statute  of  limita- 
tions never  began  to  run  in  her  favor  and  could  not  have 
been  invoked  by  her  as  a  bar  to  proceedings  instituted  by 
her  husband's  next  of  kin  against  her  in  her  representa- 
tive capacity." 

In  Davis  v.  Eastman,  63  Vt.  651,  654  (30  Atl.  1),  it  is 
said: 

"A  period  of  limitation  will  not  commence  to  run  in 
favor  of  trustees  of  this  character  until  the  trust  relation 
is  terminated  or  repudiated.  .  .  .  The  settlement  of 
an  estate  on  what  purports  to  be  a  final  account  is  not 
necessarily  a  termination  of  the  trust.     If  assets  remain 
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in  the  hands  of  the  accountant  undisclosed  he  continues 
to  hold  them  in  his  fiduciary  capacity.  It  cannot  be  said 
that  this  executrix  ever  repudiated  the  trust  relation.  She 
fraudulently  kept  from  the  heirs  the  knowledge  which 
might  have  given  to  her  conduct  the  effect  of  a  repudiation. 
They  cannot  be  charged  with  knowledge  that  she  claimed 
the  estate  remaining  in  her  hands,  for  they  did  not  know 
that  there  was  any  such  estate." 

In  the  case  now  before  this  court  it  is  alleged  that  re- 
spondent fraudulently  concealed  from  appellant  knowl- 
edge of  the  fact  that  other  moneys  remained  in  his  hands. 
If  the  truth  had  been  dischised  by  him  at  any  time,  then 
his  intention  to  withhold  the  remaining  funds  would  have 
been  apparent.  His  repudiation  of  the  trust  would  there- 
by have  been  brought  home  to  the  appellant,  and  the  stat- 
ute would  doubtless  then  have  commenced  to  run.  The 
complaint  alleges,  however,  that  knowledge  of  such  fraud- 
ulent concealment  did  not  come  to  appellant  until  August, 
1897.  Should  the  complaint  allege  facts  amounting  to 
diligence  on  appellant's  part  in  his  efforts  to  sooner  dis- 
cover the  fraud?  This  question  was  fully  discussed  by 
this  court  in  Steams  v.  Ilochbrunti,  24  Wash.  206  (64 
Pac.  165).  It  is  there  held  that  a  complaint  in  an  action 
for  relief  on  the  ground  of  fraud,  containing  a  direct  state- 
ment of  the  time  of  the  discovery  of  the  fraud,  without 
negativing  the  idea  that  it  might  have  been  sooner  dis- 
covered, is  sufficient  to  bring  the  case  within  the  saving 
clause  of  the  statute  of  limitations,  which  provides  that 
the  cause  of  action  shall  not  be  deemed  to  have  accrued 
until  the  discovery  by  the  aggrieved  party  of  the  facts 
constituting  the  fraud.  The  statute  referred  to  as  found  in 
Bal.  Code,  §  4800,  subd.  4,  is  as  follows : 

"An  action  for  relief  upon  the  ground  of  fraud,  the 
cause  of  action  in  such  case  not  to  be  deemed  to  have  ac- 
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crued  until  the  discovery  by  the  aggrieved  party  of  the 
facts  constituting  the  fraud.'' 

The  court,  in  its  opinion  in  the  above  case,  says : 

'*While  it  is  true  that  the  foundation  principle  of  courts 
of  equity  in  granting  relief  on  the  ground  of  fraud  was 
that  the  party  defrauded  was  not  affected  by  the  lapse  of 
time  so  long  as  he  remained  in  ignorance  of  the  fraud  that 
had  been  committed,  yet  equity  aided  the  diligent,  and  not 
the  negligent,  and  the  conduct  of  the  party  defrauded  in 
determining  his  right  to  relief,  was  as  important  as  the 
conduct  of  the  party  perpetrating  the  fraud.  The  courts, 
therefore,  held  that  the  plaintiff,  in  order  to  put  a  defend- 
ant on  his  defense,  must  negative  the  presumption  of  negli- 
gence which  arose  from  the  mere  lapse  of  time.  In  accord- 
ance with  this  principle,  and  the  principle  that  means  of 
discovery  is  actual  discovery,  the  earliest  English  statute 
relating  to  relief  on  the  ground  of  fraud  applicable  to  suits 
in  equity  (that  of  3  and  4  Wm.  IV.)  enacted  that  'the 
cause  of  action  is  deemed  to  have  accrued  at,  and  not  be- 
fore, the  time  at  which  such  fraud  shall,  or  with  reason- 
able diligence  might  have  been,  first  known  or  discovered.' 
By  our  Code  all  forms  of  pleading  are  abolished.  The 
complaint  is  sufficient  when  it  contains  a  plain  and  con- 
cise statement  of  the  facts  constituting  the  cause  of  action ; 
and  the  rules  by  which  the  sufficiency  of  a  pleading  is  to 
be  determined  are  those  prescribed  therein.  The  statute, 
too,  it  will  be  noticed,  omits  the  italicized  portion  of  the 
English  statute  above  quoted.  It  would  seem  from  this 
that  the  statute  intended  that  a  complaint  should  be  deem- 
ed sufficient  when  it  contained  a  direct  and  positive  state- 
ment of  the  time  of  the  discovery  of  the  fraud,  without 
further  negativing  the  idea  that  the  fraud  might  have 
been  discovered  sooner;  leaving  it  rather  a  rule  of  evi- 
dence than  a  rule  of  pleading,  if  it  still  be  the  rule  that 
means  of  discovery  is  equivalent  to  actual  discovery." 

We  think  the  above  case  must  be  decisive  of  this  one,  as 
the  allegations  of  the  complaint  in  this  case  come  clearly 
within  the  rule  there  announced.     The  action  was  com- 
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menced  about  one  year  after  the  alleged  discovery  of  the 
fraud.  The  judgment  is  therefore  reversed,  and  the  cause 
remanded,  with  instructions  to  the  lower  court  to  overrule 
the  demurrer,  with  costs  taxed  in  favor  of  appellant. 

RexVvis,  C.    eT.,    and    Dunbar,   Anders,    Mount    and 
White,  JJ.,  concur. 

FuLLERTON,  J.,  not  sitting. 


[No.   3922.      Decided  September  11.   1901.] 

City  of  Seattle,  Appellant^  v.  Charles  McDonald  et 

ah.  Respondents. 

WILLS — TRUST     IMPOSED     OX     EXECUTORS — ^JURISDICTION     OF   SUPERIOR 
COURT. 

Where  by  the  terms  of  a  wiU  the  executors  are  constituted 
trustees  for  the  purpose  of  managing  the  estate  without  the  inter- 
vention of  the  probate  court,  marshal  its  assets  and  devote  the 
proceeds  in  the  interest  of  a  specified  beneficiary,  the  superior 
court  has  jurisdiction  on  its  equity  side,  and  not  in  probate,  of  an 
action  instituted  by  the  cestui  que  trust  against  the  trustees  for 
an  accounting  and  for  their  removal. 

SAME — action  against  TRUSTEES — ^PLEADING — DEMURRER. 

Where  trustees  named  by  a  will  accept  the  trust  thereunder 
directing  them  to  convert  the  testator's  estate  into  money  with  all 
convenient  and  Judicious  speed  and  marshal  all  the  assets  of  the 
estate  into  a  fund,  which  shall  be  annually  tendered  to  the  city 
of  Seattle  for  the  purpose  of  constructing  a  public  hall,  if  the  city 
shall  accept  same  and  contribute  an  equal  amount,  a  complaint 
against  the  trustees  for  an  accounting  and  their  removal  is  proof 
against  general  demurrer,  when  it  alleges  that  they  have  failed 
and  refused  for  a  period  of  more  than  nineteen  years  to  dispose 
of  the  property  of  the  estate  and  marshal  Its  assets,  have  mis- 
managed such  moneys  as  they  have  received  and  are  Inactive  and 
negligent  In  the  discharge  of  their  trust. 

SAME. 

In  such  an  action,  it  is  unnecessary  that  the  complaint  allege 
that  the  city  has  been,  or  is,  ready  to  contribute  to  a  public  hall 
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or  that  it  is  injured  by  the  delay,  since  such  a  state  of  facts 
would  afford  no  excuse  for  non-performance  of  the  duties  of  the 
trust. 

ACTION  BY  CITT — AUTHORITY  OF  ATTOBNEY  TO  SUE — ^PRESUMPTIONS. 

The  authority  of  the  corporation  counsel  of  a  city  to  bring 
suit  in  its  behalf  will  be  presumed,  in  the  absence  of  proof  to  the 
contrary,  and  it  is  unnecessary  that  such  authority  should  appear 
upon  the  face  of  the  complaint. 

Appeal  from  Superior  Court,  King  County. — Hon. 
William  Hickman  Moore^  Judge.    Reversed. 

ir.  E.  Humphrey,  Edward  Von  Tohel  and  E.  11.  Ouie, 
for  appellant. 

Charles  F,  Munday,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Mount,  J. — This  action  was  brought  bv  the  city  of 
Seattle,  claiming  to  be  a  cestui  que  trust  under  the  will  of 
James  Osborne,  deceased,  against  the  trustees  of  said  es- 
tate, for  an  accounting,  for  their  removal,  and  for  other 
relief.  A  demurrer  was  interjwsed  to  the  complaint  upon 
the  grounds:  (1)  That  the  superior  court  had  no  juris- 
diction of  the  subject  matter  of  the  action;  (2)  that  sev- 
eral causes  had  been  improperly  united;  (f3)  that  the 
complaint  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  This  demurrer  was  sustaine<l,  and,  upon  the  re- 
fusal of  appellant  to  plead  further,  a  judgment  of  dis- 
missal was  entered.  This  appeal  is  taken  from  the  order 
sustaining  the  demurrer  and  dismissing  the  cause. 

The  complaint,  after  alleging  the  incorporation  of  the 
plaintiff  city  and  the  death  of  James  Osborne  in  1881,  the 
probate  of  his  will,  the  appointment  of  executors  there- 
under, their  qualification  and  filing  of  an  inventory  of 
said  estate,  alleges  as  follows: 
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"7.  That  said  testator  in  his  said  will  and  the  codicil 
thereto  made  the  following  sundry  and  divers  minor  de- 
vises and  bequests,  to-wit:  Gave  and  devised  to  August 
A.  Anderson,  the  minor  son  of  A.  C.  Anderson,  lot  6, 
block  58,  in  Terry's  First  Addition  to  the  city  of  Seattle ; 
Alice  G.  Thompson,  lot  4,  block  55,  Terry's  First  Addi- 
tion; Grace  E.  Anderson,  lot  7,  block  58,  Terry's  First 
Addition  to  Seattle;  Adelaide  J.  Hill,  lot  1,  block  55, 
Terry's  First  Addition  to  Seattle;  A.  C.  Anderson,  $250; 
to  Charles  McDonald,  $250;  to  Henry  Atkins,  $250;  and 
the  remainder  of  his  property,  in  the  twelfth  paragraph 
of  his  will,  he  disposed  of  as  follows :  *I  give,  devise  and 
bequeath  unto  my  executors  hereinafter  named,  all  the 
rest,  residue  and  remainder  of  any  real  estate  of  every 
name  and  nature  whatsoever  and  wheresoever  situated, 
owned  by  me  at  the  time  of  my  death,  and  also  all  the  rest, 
residue  and  remainder  of  my  personal  estate,  goods  and 
chattels  of  whatsoever  kind  or  nature,  owned  by  me 
at  the  time  of  my  death  in  trust  nevertheless  and 
to  and  for  the  following  uses  and  purposes,  viz:  As 
soon  as  this  my  last  will  and  testament  is  proven  and  ad- 
mitted to  probate  I  desire  and  it  is  my  will  that  my  exe- 
cutors hereinafter  named  at  once  proceed  to  administer 
upon  my  estate  and  to  execute  this  my  last  will  and  tes- 
tament without  bonds  and  without  letters  testamentary 
and  without  the  intervention  or  interference  whatsoever 
of  the  probate  or  any  other  court,  board  or  boards,  whatso- 
ever. They  may  sell  and  convey  real  estate  without  any  or- 
der or  intervention  or  interference  of  any  court,  board  or 
boards  whatsoever,  and  such  sale  and  conveyance  shall  be 
valid,  legal  and  binding,  and  they  may  in  like  manner 
transact  any  other  business  whatsoever  as  they  may  see  fit. 
They  shall  proceed  with  all  convenient  and  judicious  speed 
to  sell  any  real  estate  and  convert  the  same  into  ready 
money;  and  they  shall  convert  my  personal  estate  into 
money  by  sale  and  disposal  thereof  with  all  convenient  and 
judicious  speed ;  and  they  shall  with  all  convenient  and  ju- 
dicious sx)eed  marshal  all  the  assets  of  my  estate  into  a 
fund,  which  fund  they  shall  keep  at  interest  upon  safe  and 
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sufficient  security,  which  interest  they  shall  add  to  the  prin- 
cipal of  said  fund,  and  they  shall  so  continue  until  my 
whole  estate  shall  be  brought  into  said  fund,  including 
the  proceeds  of  the  partnership  estate  of  Anderson  &  Os- 
borne (including  real  property),  and  also  including  the 
real  property  owned  by  said  Charles  McDonald  and  my- 
self, and  also  all  other  real  property  and  assets  whatsoever 
belonging  to  my  estate.  As  soon  as  all  tho  aforesaid  mat- 
ters shall  have  been  fully  accomplished  and  the  said 
fund  shall  be  complete  as  hereby  contemplated,  my  said 
executors  shall  make  a  proposition  to  the  city  of  Seattle  to 
build  a  public  hall  toward  which  the  said  entire  fund  shall 
be  contributed,  provided  the  said  city  of  Seattle  shall  con- 
tribute a  like  sum ;  and  if  said  proposition  shall  be  accept- 
ed, and  if  the  said  city  of  Seattle  shall  in  good  faith  contrib- 
ute a  like  and  equal  sum  towards  said  public  hall,  then  it  is 
my  will  that  said  entire  fund  be  expended  in  the  construc- 
tion of  a  public  hall  in  the  city  of  Seattle  upon  a  site  to  be 
mutually  selected  by  my  said  executors  and  a  committee  ap- 
pointed by  said  city  of  Seattle,  the  site  and  ground  to  be  the 
property  of  said  city  of  Seattle,  and  the  hall,  when  com- 
pleted, to  belong  to  and  be  the  property  of  Seattle,  and  said 
hall  to  be  built  and  constructed  upon  plans  and  specifica- 
tions to  be  mutually  agreed  upon  by  my  said  executors 
and  a  committee  to  be  appointed  by  said  city  of  Seat- 
tle. And  I  desire  my  executors  to  stipulate  for  a  suitable 
inscription  to  be  placed  on  the  front  of  said  public  hall. 
And  it  is  my  will  that  my  said  executors  make  and  renew 
the  said  proposition  to  the  said  city  of  Seattle  annually 
until  the  same*  shall  have  been  accepted  by  the  city  of 
Seattle  and  my  wishes  as  hereby  expressed  carried  into 
effect.  It  is  my  will,  however,  that  the  various  legacies 
and  sums  of  monev  mentioned  in  this  my  last  will  and 
testament  be  all  paid  by  my  said  executors  as  soon  as  they 
shall  have  sufficient  funds  in  their  hands.     .     .     ." 

"71/2.  In  addition  to  the  cash  on  hand  at  the  filing 
of  said  inventorv,  cash  has  been  received  bv  said  executors 
from  the  sales  of  certain  lots  and  parcels  of  land  described 
in  said  inventorv  as  follows,  to  wit:     .     .     .     $28,487. 
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**8.  That  said  executors  and  each  of  them  have 
negligently,  wilfully  and  carelessly  failed,  refused  and 
neglected  to  comply  with  the  terms  of  said  will  and  to 
perform  the  duties  of  the  trust  imposed  upon  them  re- 
garding the  sale  and  disposition  and  the  management  of 
said  estate  as  set  forth  in  paragraph  12  of  said  will.  That 
said  executors  wilfully,  carelessly  and  negligently  have 
failed  and  neglected,  and  do  refuse  and  neglect  to 
dispose  of  all  of  the  property  belonging  to  said  estate, 
and  they  have  neglected  to  convert  the  same  into 
money  and  they  have  carelessly  and  negligently  refused 
and  neglected  to  marshal  the  assets  of  said  estate  into  a 
fund  and,  of  such  moneys  as  they  have  received,  they  have 
mismanaged  the  same,  and  carelessly  and  negligently 
failed  to  place  such  funds  as  they  had  in  their  possession 
and  under  their  control  at  interest  upon  safe  and  sufficient 
security,  and  they  have  neglected  to  add  interest  to  the 
principal  of  such  funds  as  they  may  "have  had  in  their 
possession,  and  said  executors  and  ea^h  of  them  have, 
without  excuse  and  for  their  own  personal  advantage,  pro- 
longed the  settlement  of  said  estate ;  they  have  failed  and 
neglected  and  refused  at  any  time  to  account  to  the  city 
of  Seattle  of  the  fund  belonging  to  said  estate  in  their 
possession ;  said  execiitors  and  each  of  them  have  failed, 
refused  and  neglected  to  mako  a  proposition  of  any  kind 
whatsoever  to  the  city  of  Seattle  relating  to  the  construc- 
tion of  a  public  hall  in  the  said  city  of  Seattle,  as  pro- 
vided and  mentioned  in  said  will.     . 

"10.  That  during  the  long  space  of  time  that  has 
intervened  since  the  death  of  James  Osborne,  said  execut- 
ors instead  of  depositing  of  all  of  said  estate  as  required 
so  to  do,  have  been  obliged  to  pay  heavy  and  excessive 
sums  for  taxes  on  said  real  estate,  and  said  estate  is  liable 
for  taxes  to  the  great  damage  and  detriment  of  the  plain- 
tiff, cestui  que  trust,  mentioned  in  said  will. 

"11.  That  said  executors  and  each  of  them  are  in- 
active and  are  paying  no  attention  to  said  estate  and  they 
have  not  made,  nor  are  they  making,  nor  do  they  intend 
to  make  any  effort  to  dispose  of  the  balance  of  said  prop- 
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erty  to  have  the  same  placed  in  a  fund  at  interest  aa  pro- 
vided in  said  will  for  the  benefit  of  said  city  of  Seattle. 

*'12.  That  the  said  Charles  McDonald  is  not  a  res- 
ident of  the  state  of  Washington,  but  for years  last 

past  has  resided  and  does  now  reside  in  the  city  of  Oak- 
land, in  the  state  of  California. 

**13.  That  from  the  cash  received  from  the  sale  of 
said  real  estate  together  with  the  cash  on  hand,  at  the  time 
of  filing  said  inventory,  said  estate  should  amount,  prin- 
cipal and  interest,  to  about  the  sum  of  $50,000,  exclusive 
of  said  real  property  undisposed  of." 

It  is  argued  by  respondents  that  the  complaint  shows 
on  its  face  that  the  settlement  of  the  estate  is  still  pending 
in  the  probate  court,  and  that  the  defendants  still  are 
acting  as  executors,  and  that  all  the  relief  demanded  can 
be  given  by  the  probate  court  if  justified  by  the  facts. 
This  contention  cannot  be  sustained.  The  complaint 
shows  that  the  will  of  James  Osborne,  deceased,  was  a 
non-intervention  will  and  that  the  defendants  are  trustees 
of  the  estate.  This  court,  in  Smith  v.  Smith,  15  Wash. 
239  (46  Pac.  240),  in  construing  a  will  substantially  like 
the  one  here  alleged,  says: 

"It  seems  to  us  that  this  will,  construed  as  an  en- 
tirety, plainly  indicates  that  it  was  the  intention  of  the 
decedent  to  make  trustees  of  these  respondents,  although 
they  are  denominated  executors  bv  the  will.  All  that  the 
devisor  probably  meant  was  that  these  respondents  should 
execute  the  trust,  for  the  duties  which  he  imposed  upon 
them  were  purely  and  simply  the  duties  of  trustees.  This 
is  set  out  in  the  second  paragraph  of  the  will,  after  the 
words :  'I  give,  devise  and  bequeath  to  my  said  executors 
all  and  singular  my  property,  real  and  personal,  and  all 
property  standing  in  my  name  wheresoev«ir  situated,'  by 
the  qualifying  words,  *in  trust,  nevertheless,  to  and  for 
the  following  uses  and  purposes.'  That  is,  notwithstand- 
ing the  devise  and  bequest  to  the  said  executors,  neverthe- 
less said  devise  and  bequest  was  in  triist  for  the  uses  and 
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purposes  specified.  Had  the  word  'executors'  not  been 
lised  by  the  devisor  it  would  not  have  been  contended  that 
the  will  did  more  than  to  appoint  the  respondents  trustees 
of  the  estate." 

And  in  Moore  v.  KirTcrrum,  19  Wash.  605  (54  Pac.  24). 

"Where  trustees  of  the  property  of  an  estate,  instead 
of  executors,  have  been  appointed  by  a  will,  the  probate 
court  lias  ru)  jurisdiction  of  the  questions  involving  the 
management  of  the  estate,  hvi  the  same  are  cognizable  in 
equity," 

See,  also.  State  ex  reh  Cox  v.  Superior  Court,  21  Wash. 
575  (59  Pac.  483.) 

The  city  is  not  a  creditor  of  the  estate,  nor  is  it  an  heir 
within  the  meaning  of  that  term  as  used  in  §6196,  Bal. 
Code.    Hence  its  remedy  is  in  a  court  of  equity. 

It  is  alleged  in  the  complaint  that  James  Osborne  died 
in  December,  1881,  and  by  his  will  it  was  provided  that 
the  trustees  "shall  proceed  with  all  convenient  and  judi- 
cious speed  to  sell  my  real  estate,  and  convert  the  same 
into  ready  money,  and  they  shall  convert  my  personal  es- 
tate into  money  by  sale  and  disposal  thereof  with  all  con- 
venient and  judicious  speed,  and  they  shall  with  all  con- 
venient and  judicious  speed  marshal  all  the  assets  of  my 
estate  into  a  fund,"  etc. ;  and  then  it  is  alleged,  "that 
said  executors  and  each  of  them  have  negligently,  wilfully 
and  carelessly  failed,  refused  and  neglected  to  comply 
with  the  terms  of  said  will  and  to  perform  the  duties  of 
the  trust  imposed  upon  them  regarding  the  sale  and  dis- 
position and  the  management  of  said  estate 
That  said  executors  wilfully,  carelessly  and  negligently 
have  refused  and  neglected,  and  do  refuse  and  neglect 
to  dispose  of  all  of  the  property  belonging  to  said  estate,  and 
they  have  neglected  to  convert  the  same  into  money,  and 
they  have  carelessly  and  negligently  refused  and  neglected 
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to  marshal  the  assets  of  said  estate  into  a  fund,  and  of  such 
moneys  as  they  have  received  they  have  mismanaged  the 
same,"  etc.,  "and  said  executors  and  each  of  them  have, 
without  excuse  and  for  their  own  personal  advantage  pro- 
longed the  settlement  of  said  estate,"  and  "that  said  execu- 
tors and  each  of  them  arc  inactive  and  are  paying  no 
attention  to  said  estate,  and  they  have  not  made  nor  are 
they  making,  nor  do  they  intend  to  make  any  effort  to 
dispose  of  the  balance  of  said  property."  It  seems  that, 
after  a  period  of  nineteen  years,  any  reasonable  diligence 
on  the  part  of  said  trustees  would  have  converted  said 
estate  into  money  as  directed  by  said  will.  Clearly,  where 
the  will  directs  a  conversion  of  the  estate  into  money  with 
convenient  and  judicious  speed,  twenty  years'  time  ought 
to  suffice  therefor.  It  is  objected  that  these  facts  are 
conclusions  is  so  far  as  they  seek  to  charge  the  defendants 
with  mismanagement  They  are  certainly  sufficient  as 
against  a  general  demurrer,  in  view  of  the  allegation  that 
more  than  nineteen  years  since  their  appointment  have 
elapsed,  and  no  attention  is  being  given  to  said  estate.  It 
is  also  objected  that  it  nowhere  appears  in  the  complaint 
that  the  city  of  Seattle  has  ever  been,  or  is  now,  ready 
to  contribute  to  a  public  hall,  or  that  the  city  is  ready  to 
proceed,  or  that  it  is  injured  by  the  delay.  These  allega- 
tions are  not  necessary.  Such  a  state  of  facts,  if  it  exists, 
affords  no  excuse  for  non-performance  of  duty  under  the 
trust.  The  trustees  assumed  the  trust  according  to  the 
conditions  expressed  in  the  will,  viz.,  to  proceed  with  all 
convenient  and  judicious  speed  to  convert  the  estate  into 
money,  and  thereupon  to  make  a  proposition  to  the  plain- 
tiff to  build  a  public  hall,  and  thereafter  to  renew  said 
proposition  annually  "until  the  same  shall  be  accepted 
by  the  city  of  Seattle  and  my  wishes  as  hereby  expressed 
carried  into  effect." 
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Respondents  contend  that  it  nowhere  appears  in  the 
complaint  that  the  corporation  counsel  was  authorized 
or  directed  to  bring  the  action  on  behalf  or  in  the  name 
of  the  city  of  Seattle.  It  is  not  necessary  that  the  authorr 
ity  of  an  attorney  to  represent  a  plaintiff  shall  appear  on 
the  face  of  a  complaint  It  will  be  presumed,  in  the  ab- 
sence of  proof  to  the  contrary,  that  the  corporation  counsel 
was  authorized  to  bring  the  suit.  Osbom  v.  U.  S.  Bank, 
9  Wheat.  739;  Esley  v.  People,  23  Kan.  510;  Farmers" 
Bank  v,  Troy  City  Bank,  1  Doug.  457;  3  Am.  &  Eng. 
Enc.  Law  (2d  ed.),  375,  and  authorities  there  cited.  The 
complaint  in  this  case  was  verified  by  the  mayor,  and 
signed  by  the  corporation  counsel. 

No  reference  is  made  by  either  appellant  or  respondents 
to  the  ground  of  demurrer  that  several  causes  of  action 
were  improperly  united,  and  for  that  reason  it  will  not 
be  further  noticed. 

The  cause  is  reversed,  with  instructions  to  the  lower 
court  to  overrule  the  demurrer. 

Reavis,  C.  J.,  and  Anders,  Fullerton,  IIadley  and 
Dunbar,  JJ.,  concur. 

White,  J.,  not  sitting. 


[No.   3055.     Decided  September  12,  1901.] 

Roy  &  Roy,  Appellants,  v.  D.  A.  Griffin  et  ux..  Re- 
spondents, 

SALE  — ^DELIVEBT — WHAT  CONSTITUTES — SHIPPING  INSTRUCTIONS. 

Where  a  purchaser  of  goods  directs  their  shipment  via  a  cer- 
tain railway,  and  the  goods  are  loaded  on  the  cars  of  that  railway 
at  the  shipping  station  on  a  connecting  line,  to  be  thence  trans- 
ported to  the  line  over  which  the  shipping  instructions  required 
shipment,  according  to  a  prior  and  continued  course  of  dealing 
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between  the  parties,  the  act  of  the  shipper  in  loading  the  cars  and 
turning  them  over  to  the  common  carrier,  which  received  and 
took  charge  of  them,  constituted  a  delivery  and  exonerated  the 
shipper  from  liability  for  subsequent  damage  In  the  shipment. 

Appeal  from  Superior  •Court,  Wliatcom  County. — Hon. 
Hiram  E.  Hadley,  Judge.  AflSrmed. 

Allen  &  Allen,  for  appellants. 
Fairchild  &  Bruce,  for  respondents. 

Per  Curiam. — Action  for  damages  for  breach  of  ship- 
ping contracts  Plaintiffs  purchased  lumber  and  shingles 
from  the  defendant,  D.  A.  Griffin,  under  an  agreement 
whereby  plaintiffs  agreed  to  buy  shingles  and  defendant 
agreed  to  sell,  and  it  was  stipulated  that,  in  consideration 
of  plaintiffs'  waiving  personal  inspection  of  the  shipment, 
defendant  guaranteed  maximum  weight,  quantity  to  be 
as  charged  on  invoice,  and  quality  to  conform  to  the  es- 
tablished grading  in  every  particular,  and  defendant 
agreed  to  pay  expense  of  repacking  broken  bunches  and 
extra  freight  paid  for  cars  loaded  to  less  than  their  mini- 
mum capacity,  to  brand  all  shingles  with  a  stencil  of  plain- 
tiffs, and  that  any  loss  sustained  by  failure  in  any  of  these 
respects,  or  by  any  error  or  negligence  on  the  part  of  the 
defendant,  should  be  paid  by  defendant.  The  terms  of 
payment  were  ninety  per  cent,  advance,  less  two  per  cent. 
(Hscount,  balance  on  return  of  expense  bill.  The  shipping 
instructions  were,  "Bill  from  Rov  k  Rov  to  Rov  &  Roy, 
Shoreham,  Minn.  Notify  W.  L.  Martin.  Via  C.  P  and 
Soo  line."  Under  this  agreement  five  cars  were  shipped. 
Defendant's  mill,  at  which  the  shingles  were  manufac- 
tured, is  situated  on  the  Seattle  &  International  liailway 
line  at  Hollingsworth,  now  Deming,  in  this  state,  a  short 
distance  south  of  Sumas,  the  nearest  point  on  the  ("ana- 
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dian  Pacific  Kailway,  and  the  nearest  shipping  point  to 
the  mill.  The  Canadian  Pacific  Railway  cars  were  on 
the  railway  line  at  HoUingsworth,  and  defendant  loaded 
the  five  cars  with  shingles.  It  was  shown  that  the  shingles, 
of  quantity,  quality  and  weighf,  according  to  the  speci- 
fications of  the  order,  were  loaded  into  the  cars.  The  cars 
were  taken  by  the  conductor  with  the  shipping  directions, 
and,  upon  arrival  at  Sumas,  bills  of  lading  were  made 
over  the  Canadian  Pacific  and  Soo  lines.  Bills  of  lading 
were  delivered  to  the  plaintiffs,  and  a  payment  of  ninety 
per  cent  made  thereon.  Upon  arrival  at  destination  the 
cars  did  not  contain  the  number  of  shingles  as  billed,  and 
for  the  deficiency  the  plaintiffs  demand  damages  in 
the  sum  of  $430.70.  At  the  conclusion  of  the  testimony 
before  the  jury  the  following  appears  of  record: 

"And  now  on  this  12th  day  of  September,  1899,  the 
plaintiffs  and  defendants  having  each  announced  that 
tlieir  evidence  was  closed  and  attorney  for  the  plaintiffs 
at  this  time  states  to  the  court,  'That  if  the  defendant's 
contention  of  the  law  is  correct  as  to  a  delivery,  and  that 
if  under  the  contract  and  dealings  of  the  parties  the 
shingles  in  controversy  were  delivered  to  the  plaintiffs  at 
the  time  the  same  were  taken  possession  of  by  the  raiL 
road  company  at  Doming,  such  ruling  will  dispose  of  the 
case  adversely  to  the  plaintiffs.'  " 

Thereafter  the  court  withdrew  the  cause  from  the  con- 
sideration of  the  jury,  and  filed  its  findings  of  fact  and 
conclusions  of  law,  and  entered  judgment  of  dismissal 
against  plaintiffs. 

The  vital  finding  of  fact  is  that  the  defendant  deliv- 
ered the  shingles  to  plaintiffs  when  the  cars  were  loaded 
at  HoUingsworth.  Plaintiffs  have  excepted  to  this  finding 
of  fact.  We  have  examined  the  record,  and  do  not  think 
we  ought  to  disturb  the  finding.  There  had  been  a  con- 
tinued course  of  dealing  between  plaintiffs  and  defendant. 
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Similar  orders  for  shingles  had  been  frequently  made  be- 
fore the  one  in  controversy,  and  it  was  understood  between 
the  parties  that  the  shipments  of  shingles  were  only  made 
at  Hollingsworth.  The  Seattle  &  International  railway 
was  a  common  carrier,  and  connecting  with  the  Canadian 
Pacific  railway  at  Sumas.  It  must  be  assumed  that  the  ship- 
ping directions  from  plaintiffs  requested  such  shipments 
from  Hollingsworth  by  way  of  the  Canadian  Pacific  rail- 
way and  Soo  lines  to  the  point  of  destination,  as  had  been 
the  usual  course  of  such  shipments.  But  the  finding  that 
the  shingles  were  delivered  when  the  cars  were  loaded  at 
Hollingsworth  is  decisive  of  the  cause.  It  appears  that 
whatever  shortage  in  quantity  of  shingles  was  found  when 
the  consignment  was  received  at  the  point  of  destination 
occurred  after  the  cars  were  loaded  by  defendant  at  Hoi-* 
lingsworth.  The  shipping  instructions  were  merely  to 
load  and  ship  by  way  of  the  Canadian  Pacific  and  Soo 
lines. 

"To  constitute  a  delivery  there  must  be  a  change  of 
possession  from  the  shipper  to  the  carrier,  and  the  former 
must  relinquish  all  custody  and  control  of  the  property 
for  the  time  being,  leaving  the  exclusive  possession  to  the 
carrier.'^  5  Am.  &  Eng.  Enc.  Law  (2d  ed.),  181;  also, 
187;  2  Eorer,  Railroads,  p.  1281;  Wheelhouse  v.  Parr, 
141  Mass.  593  (6  N.  E.  787)  ;  Krulder  v.  Ellison,  47  X. 
Y.  36  (7  Am.  Rep.  402). 

It  will  be  observed  that  the  shipping  instructions  di- 
rected the  defendant  to  load  and  ship.  When,  therefore, 
under  the  usual  course  of  dealing  between  the  parties,  the 
defendant  loaded  and  shipped  the  shingles  upon  the  line 
of  the  common  carrier  which  received  and  took  charge 
thereof,  defendant's  contract  was  completed.  Any  liabil- 
ity thereafter  for  damage  in  the  shipment  must  be  im- 
puted to  the  carrier,  and  not  to  the  defendant. 

The  judgment  is  affirmed. 
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28    110  I  No.   3550.     Decided   September   13,   1901.] 

34    336 

iTlio  E.   C.  Hughes,  Appellant,  v.  Dextee  Horton  &  Co., 

37    283  '        ri  ^ 

Baxkers,  Respondent. 

NEW    TBIAL — CONDITIONED   ON     REMISSION     OF     PORTION   OP   VERDICT — 
DISCRETION  OF  COURT. 

The  action  of  the  trial  court  in  granting  a  new  trial  upon 
the  refusal  of  plaintiff  to  comply  with  a  condition  made  by  the 
court  requiring  him  to  remit  a  portion  of  his  verdict  is  not  an 
abuse  of  discretion,  where  the  evidence  Is  conflicting.  (  Dunbar,  J., 
dissents.) 

Appeal  from  Superior  Court,  King  County. — Hon. 
E.  I).  Benson,  Judge.     Affirmed. 

Preston,  Carr  &  Gilman,  for  appellant. 
,  Straff  on  &  Powell,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

FuLLKRTox,  J. — This  is  an  appeal  from  an  order  grant- 
ing a  new  trial.  The  appellant,  who  was  plaintiff  below, 
brought  the  action  against  the  respondent  alleging  that 
between  certain  dates,  at  the  instance  and  request  of  the 
resix)ndent,  he  rendered  professional  services  for  it  as 
an  attorney  and  counsellor-at-law  in  a  certain  action  waged 
in  the  superior  court  of  the  state  of  Washington  for  the 
county  of  King,  in  the  circuit  court  of  the  United  States 
for  the  district  of  Washington,  and  in  the  United  States 
circuit  court  of  appeals  for  the  Ninth  circuit,  in  which 
the  respondent  was  plaintiff  and  one  W.  P.  Sayward  and 
others  were  defendants,  and  also  in  a  certain  other  action 
prosecuted  to  collect  the  judgment  rendered  in  the  first 
action,  and  in  and  about  the  settlement  of  the  last  named 
action ;  averring  that  such  services  were  reasonably  worth 
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the  sum  of  fifteen  thousand  dollars,  of  which  five  hundred 
dollars  only  had  been  paid.  The  answer  put  in  issue  both 
the  contract  of  hire  and  the  reasonable  value  of  the  services 
rendered.  The  respondent  contended  and  sought  to  show 
that  the  appellant  was  employed  by  the  copartnership  of 
Harrington  &  Smith,  who  were  primarily  liable  for  the 
debt  to  the  respondent,  and  who  had  a  direct  interest  in 
the  prosecution  of  the  action.  It  sought  to  show  further 
that  the  appellant  was  but  associate  counsel  in  the  case, 
and  that  the  great  burden  of  work  fell  upon  its  regular 
t*ounsel,  who  were  associated  with  the  appellant  during 
the  entire  litigation.  On  all  of  the  issues  the  evidence  was 
conflicting.  The  cause  was  tried  to  a  jury,  which  returned 
r.  verdict  for  the  appellant  for  the  full  amount  demanded, 
less  a  certain  pajinent,  conceded  on  the  trial  to  be  a  proper 
credit  upon  the  account  for  services.  After  the  return  of 
the  verdict,  the  respondent  moved  for  a  new  trial  upon 
all  of  the  statutory  grounds.  No  showing  of  newly  dis- 
covered evidence  was  made,  and  the  motion  was  heard 
upon  the  questions  presented  by  the  face  of  the  record. 
At  the  conclusion  of  the  hearing  the  court  announced  that, 
unless  the  appellant  would  within  ten  days  file  a  written 
remission  of  a  suflScient  sum  from  the  amount  of  the  ver- 
dict to  reduce  it  to  nine  thousand  dollars,  a  new  trial 
would  be  granted.  At  the  expiration  of  the  time  the  ap- 
pellant came  into  court,  and  announced  his  refusal  to 
make  the  remission,  whereupon  a  new  trial  was  granted; 
the  order  to  that  effect  being  as  follows : 

"This  cause  came  on  duly  and  regularly  to  be  heard,  on 
the  17th  day  of  November,  A.  D.  1899,  upon  defendant's 
motion  to  vacate  and  set  aside  the  verdict  heretofore  ren- 
dered herein,  and  for  a  new  trial  of  the  above  entitled  ac- 
tion; and  the  court  after  having  heard  the  argument  of 
counsel,  announced  that  unless  the  plaintiff  would  remit 
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the  sum  of  $4,963.50  from  the  verdict  heretofore  ren- 
dered herein  and  file  a  written  remission  to  that  effect 
within  ten  days  from  said  17th  day  of  November,  1899, 
a  new  trial  of  the  above  entitled  action  would  be  granted. 
And  now,  on  this  27th  day  of  November,  1899,  comes  the 
plaintiff  into  open  court,  by  his  counsel,  and  annoimces 
that  he  refuses  to  make  the  remission  aforesaid,  and  re- 
fuses to  remit  said  sum  of  $4,963.50  from  said  verdict; 

"It  is  therefore  ordered  and  considered  that  the  motion 
of  the  defendant  to  vacate  and  set  aside  the  verdict  hereto- 
tofore  rendered  herein,  and  for  a  new  trial  of  the  above 
entitled  action,  be  and  the  same  hereby  is  granted. 

"Plaintiff  by  his  counsel,  at  the  time  of  the  making  of 
the  aforesaid  order,  duly  excepts  to  the  same,  and  each 
and  every  part  thereof,  and  the  exception  is  allowed  by 
the  court. 

"Done  in  open  court  this  1st  day  of  December,  1899. 

"  E.  D.  Benson,  Judge." 

This  appeal  is  from  that  order. 

It  is  the  settled  doctrine  of  this  court  that  an  order 
granting  a  new  trial,  made  by  a  trial  court  upon  grounds 
which  involve  the  exercise  of  judicial  discretion,  will  not 
be  reversed  unless  it  is  made  to  appear  that  such  discretion 
has  been  abused.  McBroom  &  ^Yilson  Co.  v.  Gandy,  18 
Wash.  79  (50  Pac.  572) ;  Holgafe  v.  Parker,  18  Wash. 
206  (51  Pac.  368)  ;  Latimer  v.  Black,  24  Wash.  231  (64 
Pac.  176),  and  cases  cited.  We  have  also  held  that  it  is 
a  matter  within  the  discretion  of  the  trial  court  to  grant 
a  new  trial  on  the  ground  that  the  damages  awarded  by 
the  verdict  of  the  jury  are  excessive  (Kohler  v.  Fairhaven, 
etc..  By.  Co.,  8  Wash.  452,  36  Pac.  253,  681);  also, 
that  it  is  within  the  discretion  of  the  trial  court,  in  an  ac- 
tion for  a  money  judgment,  to  grant  or  refuse  to  grant  a 
motion  for  a  new  trial  based  upon  the  ground  that  the 
amount  of  the  verdict  is  excessive,  on  condition  that  th<i 
party  recovering  refuses  to  remit  or  remits  such  portion 
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of  the  verdict  as  the  trial  court  deems  in  excess  of  the 
amount  warranted  by  the  evidence.  Kohler  v.  Fairhaven, 
etc.,  Ry.  Co.,  supra;  ^Yint€r  v.  Shoudy,  9  Wash.  53  (36 
Pae.  1049) ;  Rigney  v.  Tacoma  Light  &  Water  Co.,  9 
Wash.  245  (37  Pac.  297) ;  also,  that  the  order  of  the 
trial  court  granting  a  new  trial  on  the  ground  that  the 
verdict  is  not  sustained  by  the  evidence  will  not  be  dis- 
turbed where  the  record  shows  a  substantial  conflict  in  the 
testimony.  Rotting  v.  Cleman,  12  Wash.  616  (41  Pac. 
007)  McBroora  &  ^yilsorh  Co.  v.  Gandy,  supra;  Bender  v. 
Rinker,  21  Wash.  636  (59  Pac.  504). 

The  principles  announced  in  these  cases,  it  seems  to  us, 
control  in  the  case  before  us,  and  reduce  the  questions 
presented  by  the  record  to  the  single  one,  namely,  is  there 
a  substantial  conflict  in  the  evidence  as  to  the  value  of 
the  appellant's  services  ?  This  question  must  be  answered 
aflSrmatively.  It  is  true  that  the  respondent's  evidence 
concedes  that  the  services  of  the  appellant  were  valuable, 
and  tliat  if  he  is  entitled  to  recover  at  all  he  is  entitled 
to  recover  at  least  six  thousand  dollars.  But  for  anything 
above  this  sum  there  is  a  substantial  conflict,  even  among 
the  expert  witnesses.  It  is  argued,  however,  that  it  is  an 
abuse  of  discretion  on  the  part  of  the  trial  court  to  set  aside 
a  verdict  which  is  supported  by  a  preponderance  of  the 
evidence,  and  that  it  is  not  accurate  to  say  that  an  appellate 
court  will  affirm  such  an  ordpr  merely  because  it  finds 
a  substantial  conflict  in  the  evidence.  But  the  very  ques- 
tion in  dispute  is,  which  way  does  the  evidence  prepon- 
derate? The  duty  to  determine  this  devolves  first  upon 
the  jury  when  the  question  is  submitted  to  them  at  the 
trial;  next  upon  the  trial  court  when  the  sufficiency  of 
the  evidence  to  support  tlie  verdict  is  challenged.  But 
it  is  no  part  of  the  duty  of  an  appellate  court  in  this  class 

8 — 26  WASH. 


114       HUGHES  V.  DEXTER  HORTON  k  CO. 

Opinion  of  the  Court — Fullebtoit,  J.      [26  'Wash. 


of  actions  to  weigh  evidence.  The  record  comes  before 
it  to  be  searched  for  errors  of  law.  When  the  jury  and 
the  trial  court  disagree  as  to  the  side  upon  which  the 
evidence  preponderates,  the  appellate  court  cannot  deter- 
mine the  question  without  a  retrial  of  the  cause  upon  the 
evidence.  As  it  has  no  power  to  do  this,  it  must  accept 
the  conclusion  of  the  trial  court,  unless  it  finds  upon  an 
inspection  of  the  evidence  that  there  is  no  substantial 
evidence  supporting  such  conclusion.  In  other  words,  the 
appellate  court  views  the  evidence  in  the  same  light  that  it 
does  when  the  question  comes  before  it  from  the  verdict 
of  the  jury.  It  must  be  able  to  say,  as  a  matter  of  law, 
that  there  is  no  substantial  evidence  in  the  record  sup- 
porting the  finding  of  the  trial  court.  Hence,  if  there  is  a 
substantial  conflict  in  the  evidence,  it  cannot  say  that  it 
was  an  abuse  of  discretion  on  the  part  of  the  trial  court 
to  grant  a  new  trial  on  the  ground  that  the  evidence  was 
insufficient  to  justify  the  verdict. 

These  considerations  render  it  unnecessary  to  discuss  the 
remaining  questions  suggested  at  the  argument. 

The  order  will  stand  affirmed. 

Keavis^  C.  J.,  and  White  and  Andees,  JJ.,  concur. 

DuNBAE^  J.  I  dissent.  It  is  no  more  the  province  of 
the  superior  court  to  weigh  the  testimony  than  it  is  of  the 
supreme  court  Such  a  construction  of  the  law  destroys 
the  efficacy  of  the  jury. 


4 


UNITED   STATES   SAV.   ft  LOAN  aSS'N  v.   PARR.    115 
Sept  1901.]       Opinion  of  the  Court — Fuulxbton,  J. 


[No.  3672.     Decided  September  13,  1901.] 

United  States  Savings  and  Loan  Company,  Respond- 
ent, V.  William  Pakb  et  ah.  Defendants,  Laura  Hae- 
LOWE  et  al..  Appellants. 

BUILDING  AND  LOAN  ASSOCIATIONS — SLOANS  TO   HEMBEBS — NATURE  OF 
CONTBAOT — ^BIGHTS   OF  ASSIGNEE. 

Since  the  contract  between  a  building  and  loan  association 
and  one  of  its  members  is  merely  one  of  borrowing  and  lending 
money,  no  matter  by  what  name  called,  an  assignee  of  the  con- 
tract, although  agreeing  in  his  acceptance  of  the  assignment  to 
perform  the  conditions  of  the  contract  according  to  its  terms,  is 
not  thereby  estopped  from  claiming  that  the  payments  made 
on  stock,  fines,  penalties  and  interest  fully  liquidated  the  loan, 
inasmuch  as  he  performed  the  conditions  of  the  contract  accord- 
ing to  its  terms  when  the  loan  was  paid  in  full. 

Appeal  from  Superior  Court,  Lewis  County. — Hon. 
Henry  S.  Elliott,  Judge.    Reversed. 

A.  E.  Rice,  for  appellants. 
SharJc  &  Smith,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

FuLLERTON,  J. — The  respondent,  a  building  and  loan 
association,  brought  this  action  to  foreclose  a  mortgage  ex- 
ecuted by  one  William  Parr  and  one  John  Paterson  to  it 
to  secure  a  loan  of  nine  hundred  dollars.  It  recovered  a 
judgment  and  a  decree  of  foreclosure  for  the  amount  de- 
manded. The  loan  was  made  upon  the  usual  terms  and 
conditions  common  to  loans  made  by  such  associations  to 
their  subscribers.  The  company  required  the  applicants 
to  subscribe  for  eighteen  shares  of  its  capital  stock,  of 
the  par  value  of  one  hundred  dollars  each,  and  assign  nine 
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of  them  to  the  company  absolutely,  and  the  remainder  as 
security  for  the  payment  of  the  loan.  After  the  execution 
of  the  mortgage,  the  mortgagors  sold  the  mortgaged  prop- 
erty to  the  appellant  Laura  Ilarlowe,  and  at  the  same 
time  made  to  her  an  assignment  of  their  interest  in  the 
shares  of  stock  held  by  them  in  the  respondent  corpora- 
tion; the  purchaser  agreeing,  in  her  written  acceptance 
of  the  assignment  of  the  stock,  to  the  terms  and  conditions 
contained  in  the  certificate  thereof,  and  "to  carrv  out  all 
the  terms,  covenants  and  conditions  in  said  assignment 
contained."  The  record  shows  that  the  payments  made 
on  account  of  the  transaction,  and  credited  to  payments  on 
stock,  fines,  penalties,  and  interest  are  sufficient  to  extin- 
guish the  loan,  if  all  of  them  be  applied  to  its  liquidation. 
In  Hale  v.  Stenger,  22  Wash.  516,  699  (63  Pac.  554), 
and  the  subsequent  cases  of  Hopkins  v.  Hale,  23  Wash. 
790  (63  Pac.  1134),  and  United  States  Savings  &  Loan 
Co,  V.  Owens,  23  Wash.  790  (63  Pac.  1134),  following 
that  case,  we  held  that  the  contract  evidenced  by  a  trans- 
action of  this  kind  was  one  of  loan  merely,  entered  into 
for  the  purpose  of  borrowing  money  by  one  of  the  parties 
and  lending  by  the  other ;  that  the  relation  of  corporation 
and  stockholder  w^as  a  mere  fiction;  and  that  payments 
made  on  account  of  the  transaction,  no  "matter  by  what 
name  called,  should  be  treated  as  payments  upon  the  loan, 
and  credited  to  the  satisfaction  thereof.  The  rule  of  these 
cases  is  decisive  of  the  case  before  us,  and  requires  its 
reversal,  unless,  as  was  suggested  at  the  hearing,  its  facts 
take  it  without  the  operation  of  the  rule.  The  distinction 
sought  to  be  made  arises  from  the  fact  that  the  appellants 
are  assignees  of  the  original  borrowers,  and  agreed,  in  their 
acceptance  of  the  assignment,  to  perform  the  conditions 
of  the  contract  according  to  its  terms ;  the  contention  being 
that,  although  the  original  borrowers  might  have  claimed 
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differently,  the  appellants  are  estopped  to  claim  that  the 
contract  is  other  than  what  upon  its  face  it  purports  to  be. 
But  this  contention  mistakes  the  effect  of  the  decisions 
cited.  The  court  did  not  by  these  decisions  make  a  new 
contract  for  the  parties.  It  simply  construed  the  contract 
the  parties  made,  holding  it  to  be  one  of  borrowing  and 
loaning  money.  Hence,  when  the  loan  is  paid,  its  condi- 
tions are  performed  according  to  its  terms,  which  is  all 
the  present  assignee  agreed  to  do  by  her  written  accept- 
ance of  the  assignment. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
instructions  to  enter  judgment  for  the  appellants  to  the 
effect  that  the  respondent  take  nothing  by  its  action,  with 
costs  to  the  appellants. 

Reavis,  C.  J.,  and  White,  Dunbar  and  Anders,  JJ., 
concur. 


[No.   86S2.     Decided   September  13,  1901.1 

Eugene   H.   Boyer  et  al..  Executors,  Respondents^   v. 

James  L.  Robinson,  Appellant. 

EXECUTOBS  AND  ADMINISTBAT0B6 — ^ACTION  TO  QUIET  TITLE — ^PLEADING. 

In  a  suit  by  executors  of  a  testator's  estate  to  remove  the 
cloud  cast  upon  the  realty  belonging  to  the  estate  by  reason  of  de- 
fendant's judgment  against  one  of  the  devisees,  an  allegation  that 
letters  testamentary  had  been  granted  to  plaintifFs  is  immaterial, 
where  they  derive  their  authority  from  a  non-intervention  will; 
and  the  allegation  as  to  plaintifFs  being  executors  and  authorized 
to  sue  sufficiently  appears,  where  the  complaint,  after  setting 
forth  the  will,  states  that  plaintlfts  "duly  qualified  and  accepted 
the  trust  thereby  created  and  ever  since  have  been  and  now  are 
the  duly  qualified  and  acting  executors.' 


»> 


SAME — INDEBTEDNESS  OF  DEVISEE  TO  ESTATE — 8ETK)FF. 

Under  the  statutes  of  this  state,  the  real  property  of  a  testator 
is  subjected  to  the  payment  of  his  simple  contract  debts,  and 
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therefore  a  debt  due  from  a  devisee  can  be  retained  from  his 
portion  of  the  real  estate  by  the  executor  under  the  doctrine  per- 
mitting the  set-off  of  one  debt  against  another. 

SAME — JUDGMENT  CBEDITOB  OF  DEVISEE — ^PRIORITY  OF  LIEN. 

A  Judgment  creditor  of  a  devisee  under  a  will  acquires  no 
lien  against  the  devisee's  interest  in  the  realty  of  the  estate, 
when  the  devisee  is  indebted  to  the  estate  in  excess  of  the  value 
of  his  share. 

Appeal  from  Superior  Court,  Walla  Walla  County. — 
lion.  Thomas  H.  Brents,  Judge.    Affirmed. 

Wellington  Clark,  for  appellant. 

B.  L.  &  J.  L,  Sharpstein,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  C.  J.-^-John  F.  Boyer  died  testate.  His  per- 
sonal estate  was  of  the  value  of  $31,703  and  the  real 
estate  $117,000.  He  left  seven  children,  to  whom  he  be- 
queathed and  devised  his  estate  in  equal,  undivided  shares. 
Franklin  D.  Boyer,  one  of  his  sons,  was,  before  his  father's 
death,  indebted  to  him  in  the  sum  of  $58,797,  and  was  in- 
solvent. When  John  F.  Boyer,  testator,  died,  the  son, 
Franklin  D.  Boyer,  was  indebted  to  appellant,  Robinson, 
upon  a  judgment  in  the  sum  of  $1,421.23,  with  attorney's 
fees  and  costs.  Such  judgment  having  been  duly  entered 
of  record  in  the  county  in  which  the  real  estate  was  sit- 
uated, appellant  claims  a  lien  on  all  the  interest  in  the 
real  estate  of  the  deceased  inherited  by  Franklin  D.  Boyer, 
the  judgment  debtor.  Respondents  claim  that  the  judg- 
ment debtor  of  appellant  was  indebted  to  his  father  at 
the  time  of  his  death  in  an  amount  exceeding  the  value  of 
the  interest  he  inherited  from  his  father,  and  that  the  exec- 
utors have  the  power  to  sell  the  interest  of  Franklin  D. 
Boyer  in  the  estate  to  pay  his  indebtedness  to  the  estate, 
and  for  the  purpose  of  paying  the  debts  of  the  estate  and 
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expenses  of  the  administration.  This  suit  is  to  remove 
the  cloud  that  appellant's  judgment  lien  casts  on  the  real 
estate.  The  bill  filed  by  respondents  alleges  the  death  of 
the  testator  in  Walla  Walla  county  on  the  8th  of  February, 
1897,  and  that  prior  to  his  death  he  had  duly  executed  his 
last  will,  which  had  been  approved  and  admitted  to  pro- 
bate, the  appointment  of  respondents  as  executors,  the 
devise  of  all  his  estate  to  the  seven  children,  share  and 
share  alike,  and  that  the  will  contained  the  following  pro- 
vision : 

"I  hereby  nominate  and  appoint  Franklin  D.  Boyer,  Eu- 
gene H.  Boyer  and  John  E.  Boyer,  or  the  survivors,  the 
executors  of  this  my  last  will  and  testament,  .and  request 
and  direct  that  no  bond  or  other  security  of  any  kind  be 
required  of  them  or  either  of  them,  and  that  in  the  admin- 
istration of  my  said  estate  they  act  according  to  their  best 
judgment.  And  it  is  my  further  desire  and  I  hereby 
direct  that  my  estate  shall  be  settled  in  the  manner  pro- 
vided in  this  will  and  that  letters  testamentary  or  of  admin- 
istration shall  not  be  required,  but  that  my  estate  shall  be 
settled  w'ithoiit  the  intervention  of  any  court  whatever, 
except  that  notice  to  creditors  shall  be  given  in  the  manner 
required  by  law,  and  upon  the  expiration  of  the  time  for 
presenting  claims,  all  claims  not  before  presented  shall  be 
by  the  court  duly  adjudged  to  be  barred.  And  I  author- 
ize and  empower  my  executors  or  the  survivors  to  make 
sales  of  real  estate  or  personal  property  or  release  mort- 
gafi:es  without  the  necessity  of  applying  to  probate  or 
other  court  for  an  order  of  sale,  and  without  the  necessity 
r>f  reporting  such  sale  to  any  probate  or  other  court,  or 
obtaining  an  order  of  confirmation  thereof,  it  being  my 
will,  wish  and  desire  that  mv  said  executors  or  the  sur- 
vivors  shall  handle  and  manage  my  estate  the  same  as  I 
cniild  if  living,  and  I  authorize  and  empower  a  majority 
of  my  said  executors  or  a  majority  of  the  survivors  to  do 
anv  and  all  acts  which  the  full  number  of  said  executors 
are  authorized  to  do  under  the  terms  of  this  my  last  will 
and  testament." 
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A  general  demurrer  was  filed  to  the  complaint,  which 
was  overruled,  and,  defendant  electing  to  stand  upon  the 
demurrer,  judgment  was  thereupon  entered,  granting  the 
relief  prayed  for  in  the  complaint. 

It  is  urged  in  support  of  the  demurrer  that  there  is  no 
direct  allegation  that  respondents  are  executors ;  that,  after 
setting  forth  the  will,  they  allege  only  that  they  "duly 
qualified  and  accepted  the  trust  thereby  created  and  ever 
since  have  been  and  now  are  the  duly  qualified  and  acting 
executors."  Certainly  the  facts  stated  show  they  are 
trustees,  with  authority  to  sue,  and  are  duly  appointed 
executors.  The  objection  that  there  is  no  allegation  that 
letters  testamentary  have  been  granted  is  immaterial,  for 
this  is  a  non-intervention  will.  Newport  v.  Newport^  5 
Wash.  114  (31  Pac.  428)  ;  Smith  v.  Smith,  15  Wash.  231) 
(46  Pac.  234). 

But  the  main  contention  urged  by  appellant  is  that  the 
lien  of  his  judgment  against  Franklin  D.  Boyer  is  superior 
to  the  claim  of  the  estate,  which  is  designated  as  a  general 
indebtedness ;  that  at  any  rate  the  heir's  share  of  the  realty 
vested  in  the  judgment  debtor  upon  the  death  of  the  testa- 
tor, and  thus  the  lien  of  the  judgment  attached  to  all  the 
interest  of  the  heir  in  the  real  estate.  It  is  urged  that 
at  common  law  the  real  property  in  decedent  was  not  li- 
able in  any  case  for  the  payment  of  his  simple  contract 
debts,  and  that  under  this  rule  a  debt  due  from  an  heir 
or  devisee  to  the  decedent  could  not  be  offset  against,  or 
retained  from,  his  portion  of  the  real  estate  by  the  execu- 
tor or  administrator;  and  a  number  of  authorities  are 
referred  to  to  sustain  this  rule.  But  under  our  law  the 
real  property  is  subject  to  the  payment  of  the  simple  con- 
tract debts  of  the  decedent. 

It  is  urged  that,  as  appellant  was  the  more  vigilant 
creditor,  his  right  is  superior  to  the  right  of  respondents. 
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Several  authorities  are  cited  to  support  this  conclusion, 
among  which  are  Scobee  v.  Bridges,  87  Ky.  427  (9  S.  W. 
299),  and  Thompson  v.  Myers,  95  Ky.  597  (26  S.  W. 
1014).  It  is  also  argued  that  because  §§4627  to  4632, 
BaL  Code,  relative  to  the  subject  of  advancement,  provide 
for  a  lien  for  advancements  in  favor  of  the  estate,  there  is 
some  implication  that  no  lien  was  reserved  upon  debts 
due  the  estate  from  one  of  the  heirs  or  devisees*  It  may 
be  conceded  that  the  rule  urged  by  appellant  lias  some  sup- 
port in  authority,  but  we  think  the  weight  of  authority,  as 
well  as  equitable  principles,  do  not  recognize  such  rule. 
The  better  and  largely  accepted  view  is  very  well  stated 
in  Oxsheer  v.  Nave,  90  Tex.  568  (40  S.  W.  7,  37  L.  E.  A. 
98): 

"All  the  courts,  except  those  which  adhere  to  the  theory 
that  it  is  a  race  of  diligence  between  the  administrator 
and  other  creditors  of  the  heir  who  is  indebted  to  the  estate, 
hold  that  a  creditor  of  such  heir  can  acquire  no  better  right 
in  the  estate  than  that  held  by  the  heir  himself.  Since 
when  the  heir  owes  the  estate  more  than  the  value  of  his 
share  and  does  not  pay  his  debt  he  hds  no  intereslv  in  the 
other  property  of  the  estate,  it  necessarily  follows,  as  we 
think,  that  a  creditor,  by  a  sale  and  purchase  under  judi- 
cial process  of  his  nominal  interest,  can  acquire  no  right 
in  the  property." 

Upholding  the  same  doctrine  are  found  Fiscus  v.  Fis- 
cus,  127  Ind.  283  (26  N.  E.  831)  ;  Streety  v.  McCvrdy, 
104  Ala.  493  (16  South.  686)  ;  In  re  Dickinsons  Estate, 
148  Pa.  St.  142  (23  Atl.  10^^)  \  Bladder  v.  Boott,  114 
Mass.  24. 

It  seems  apparent  that  before  the  devisee  can  have  a 
distributive  interest  in  the  estate  his  debt  due  the  estate 
must  be  settled.  The  interest  of  the  devisees  cannot  be 
distributed  until  the  assets  of  the  estate  are  determined. 
The  averments  of  the  complaint  show  that  Franklin  D. 
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Boyer  has  in  fact  no  interest  in  the  estate.  The  claim 
of  lien,  then,  is  an  unsubstantial  cloud  upheld  by  appel- 
lant. It  is  in  the  way  of  the  settlement  of  the  estate  and 
the  trust  committed  to  the  executors. 

We  think  the  complaint  states  a  cause  of  action,  and  the 
judgment  is  affirmed. 

White,  Fuixerton,  Dunbab  and  Andees,  JJ.,  concur. 


[No.   3766.     Decided  September  13,   1001.] 

Ruby  E.  Irving  et  ah.  Appellants,  v.  J.  H.  Irving,  Re- 
spondent. 

ABATEMENT  OF  ACTION  —  PENDENCY  OF  APPEAL  —  CUSTODY  OF  MINOR 
CHILD  —  JUBISDIGTION    OF    SUPREME    COURT. 

Where  an  appeal  has  been  taken  from  an  order  of  the  court 
modifying  a  divorce  decree  so  as  to  award  the  custody  of  the 
minor  child  to  the  mother,  and  the  appeal  Is  pending  undisposed 
of,  the  fact  of  such  appeal  may  be  set  up  by  plea  in  abatement  in 
a  subsequent  action  by  the  father  in  which  he  seeks  to  have  the 
custody  of  the  child  awarded  to  him,  since  Bal.  Code,  §  6515,  pro- 
vides that  upon  an  appeal  being  effectuated  the  supreme  court 
acquires  jurisdiction  of  the  subject  matter  of  the  controversy  for 
all  necessary  purposes. 

SAME. 

Although  a  decree  disposing  of  the  custody  of  a  minor 
child  does  not  have  the  force  of  res  judicata  but  is  subject  to 
modification  whenever  the  interests  of  the  child  demand  it,  yet 
where  an  appeal  has  been  taken  to  the  supreme  court  that  court 
alone  possesses  the  sole  power  to  make  orders  with  reference  to 
the  custody  of  the  child,  and  applications  therefor  should  be  ad- 
dressed to  that  court  when  changed  conditions  require  a  change 
during  the  pendency  of  the  appeal. 

Appeal    from    Superior    Court,    King    County. — Hon. 
E.  D.  Benson^  Judge.    Reversed. 

Ballin^jer,  Ronald  dc  Battle,  for  appellants. 


IRVING  V.   IRVING.  123 


Sept.  1901.]      Opinion  of  the  Court — Fuixerton,  J. 

G,  Meade  Emory  and  Tucker  &  Hyland,  for  respond- 
ent. 

The  opinion  of  the  court  was  delivered  by 

FuLLERTON,  J. — On  December  17,  1898,  the  appellant 

Ruby  E.  Irving  obtained  in  the  superior  court  of  King 
county  a  divorce  from  the  respondent,  J.  H.  Irving,  in 
the  decree  for  which  the  custody  of  their  minor  child, 
who  was  then  about  16  months  old,  was  awarded  to  the 
respondent.  In  November,  1899,  the  appellant  Irving 
filed  a  petition  in  the  court  granting  the  decree  of  divorce 
to  obtain  a  modification  of  the  decree  in  so  far  as  it  af- 
fected the  minor  child,  praying  that  its  custody  be  award- 
ed either  to  her  or  her  foster  mother,  her  co-appellant  in 
this  case.  The  defendant  appeared,  and  took  issue  upon 
the  allegations  of  the  petition,  and  a  hearing  was  had 
thereon,  which  resulted  in  a  modification  of  the  original 
decree ;  the  court  awarding  the  custody  of  the  child  to  the 
foster  mother,  granting  to  each  parent  the  right  to  visit 
the  child  at  all  proper  and  reasonable  times.  The  order 
was  entered  on  January  10,  1900.  On  the  15th  of  that 
month  the  defendant  therein,  the  respondent  here,  served 
and  filed  a  notice  of  appeal  to  this  court  from  the  order 
modifying  the  original  decree  and  within  five  days  there- 
after Aled  an  appeal  bond  conditioned  as  the  statute  re- 
quires. On  the  12th  of  March  following  the  respondent 
instituted  the  present  proceeding:.  In  his  petition  he  set 
out  his  marriage  with  the  appellant,  the  subsequent  birth 
of  the  child  in  question,  the  decree  of  divorce,  and  the  sub- 
sequent modification  of  that  decree ;  that  the  mother  of  the 
child  was  immoral,  and  unfit  to  have  the  care  and  custody 
of  the  child;  that  the  foster  mother,  to  whom  the  child 
had  been  awarded  by  the  modified  decree,  was  unfit  to 
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have  its  care  and  custody ;  his  marriage  to  another  woman, 
and  the  acquirement  by  him  of  a  fixed  abode;  his  fitness 
for  care  and  custody  of  the  child,  and  prayed  that  the  coiirt 
award  to  him  such  care  and  custody.  The  appellants,  for 
answer  to  the  petition,  filed  a  plea  in  abatement,  setting 
up,  in  substance,  that  the  respondent  had  appealed 
from  the  order  and  judgment  of  January  10th; 
that  the  appeal  had  never  been  discontinued  or  dismissed, 
and  was  then  pending  in  the  appellate  court ;  and  that  the 
questions  presented  and  involved  upon  the  appeal  were  the 
same  questions  presented  by  the  petition  then  before  the 
court.  The  respondent  demurred  to  the  plea,  which  de- 
murrer the  court  sustained,  whereupon  the  appellants  ans- 
wered to  the  merits,  putting  in  issue  the  material  allega- 
tions of  the  petition,  and  by  way  of  further  and 
separate  answer,  again  set  up  the  former  hearing  and 
judgment  and  the  appeal  therefrom.  On  the  hearing  the 
court  awarded  the  custody  of  the  child  to  the  respondent, 
and  restrained  and  enjoined  the  mother  from  visiting  the 
child,  or  in  any.  manner  interfering  with  it  or  its  custo- 
dian. From  this  order  and  judgment  this  appeal  is  taken. 
The  appellants  contend  that  the  court  erred  in  sustain- 
ing the  demurrer  to  the  plea  in  abatement,  and  in  our  opin- 
ion this  contention  must  be  sustained.  The  statute  per- 
mits an  appeal  from  orders  and  judgments  of  this  char- 
acter. The  statute  also  provides  (§  6515,  Bal.  Code) 
that  upon  the  taking  of  an  appeal  by  notice,  and  the  filing 
of  a  bond  to  render  the  appeal  effectual,  the  supreme  court 
acquires  jurisdiction  for  all  necessary  purposes,  and  has 
control  of  the  superior  court  and  all  inferior  officers  in 
all  matters  pertaining  thereto.  The  subject-matter  of  con- 
troversy in  both  these  petitions  was  the  right  to  the  cus- 
tody of  the  minor  child.    When,  therefore,  the  final  judg- 
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ment  was  entered  in  the  superior  court,  and  an  appeal 
therefrom  was  taken  to  this  court,  jurisdiction  over  the 
subject-matter  of  the  controversy  was  taken  from  the  su- 
perior court  and  vested  here,  and  this  court  alone  had 
power,  during' the  pendency  of  such  appeal,  to  make  orders 
with  relation  thereto. 

It  is  said,  however,  that  this  statute  has  no  applica- 
tion to  cases  of  this  character;  that  inasmuch  as  the  inter- 
est of  the  child  is  the  primary  consideration,  such  judg- 
ments do  not  have  the  force  of  res  judicata,  and  the  power 
must  rest  with  the  superior  court  to  make  orders  relative 
to  the  disposition  of  the  child  whenever  its  interests  re- 
quire it  That  such  judgments  do  not  have  the  force  of 
res  judicata  is  true  only  to  a  limited  extent.  As  we  said 
in  the  recent  case  of  Koontz  v,  Koontz,  25  Wash.  336  (65 
Pac.  546),  "a  decree  of  the  superior  court,  which  deter- 
mines the  custody  of  infant  children,  from  which  no  ap- 
peal has  been  taken,  is  conclusive  upon  the  court  which 
rendered  the  decree  and  upon  all  other  courts,  in  the  ab- 
sence of  a  material  change  in  the  condition  and  fitness  of 
the  parties,  or  the  requirements  for  the  welfare  of  the 
child."  This  is  the  rule  where  there  is  no  appeal,  but  after 
an  appeal,  and  while  the  case  is  pending  in  the  appellate 
court,  that  court  possesses  the  sole  power  to  make  orders 
with  reference  to  the  custody  and  disposition  of  the  child 
during  the  pendency  of  the  appeal,  and,  when  changed  con- 
ditions require  a  change  in  the  order  for  such  custody, 
the  application  therefor  should  be  addressed  to  that  court. 

The  judgment  appealed  from  is  reversed,  and  the  cause 
remanded,  with  instructions  to  overrule  the  demurrer  to 
the  plea  in  abatement. 

Reavis,  C.  J.,  and  White,  Dunbar  and  Anders,  JJ., 
concur. 
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SiiELTON  Logging  Company,  Appellant^  v.  John  W,  Gros- 

SER  et  ux,.  Respondents. 

TIDE  LANDS  —  SALE  BY  STATE  —  OONSTBUCTION  OF  OONTBACT  IN- 
CLUSION  OF   LANDS  WITHIN   GOVERNMENT   SUBVET. 

A  purchaser  from  the  state  of  tide  lands  described  as  lying  in 
front  of,  adjacent  to,  or  abutting  on  a  lot  as  surveyed  and 
platted  by  the  general  government  does  not  thereby  acquire  title 
to  tide  lands  within  the  meandered  calls  of  said  lot,  but  only  in 
front  of,  or  abutting  on,  or  adjacent  thereto. 

QUIETING  TITLE  —  INQUIRY  INTO  PLAINTIFF'S  TITUC 

Although  possession  of  plaintiff  is  sufficient  under  the  statute 
to  warrant  an  action  to  quiet  title,  yet  where,  in  addition  to  pos- 
session, he  shows  the  title  under  which  such  possession  is 
claimed,  the  court  is  then  required  to  pass  upon  the  validity  of 
his  title,  and  thus  on  the  lawfulness  of  his  possession. 

SAME  —  WHEN   DEFENDANT'S  TITLE  IMMATERIAL. 

Where,  in  an  action  to  quiet  title,  plaintiff  has  failed  to  es- 
tablish his  own  title,  it  is  unnecessary  to  inquire  into  the  validity 
of  defendant's  title. 

Appeal  from  Superior  Court,  Mason  County. — ^Hon. 
Chables  W.  Hodgdon,  Judge.    Affirmed. 

Haight  4&  0  wings  and  8.  P.  Richardson,  for  appellant. 
Troy  &  Falknor,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

White,  J. — The  evidence  in  this  case  is  not  brought  up 
with  the  record.  The  facts  appear  from  the  pleadings 
and  findings.  On  the  12th  of  December,  1896,  the  state 
of  Washington  contracted  to  sell  to  Ellis  &  Eeed  tide  lands 
described  as  follows: 
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"All  the  tide  lands  lying  in  front  of,  adjacent  to,  or 
abutting  on  lots  numbered  2  and  8,  section  2,  township 
20  north,  of  range  3  west,  Willamette  meridian." 

It  appears  by  the  findings  that  the  plat  of  the  survey 
of  lot  2  returned  by  the  surveyor  general  to  the  general 
land  office  bounds  lot  2  on  the  water  side  as  follows : 

"Beginning  at  the  meander  comer  to  sections  2  and  33 
on  the  north  boundary  of  township  20  N.,  E.  3  west,  W. 
M.,  which  comer  is  5.00  chs.  west  of  standard  comer,  to 
tections  35  and  36,  T.  21  N.,  E.  3  west;  thence  with  me- 
anders in  section  2,  S.,  491/^  deg.  E.,  2.60  chs. ;  S.,  72  deg. 
E.,  7.40  chs.;  N.,  77  deg.  E.,  3.40  chs.;  S.,  25  deg.  E.. 
4.39  chs. ;  S.,  51  deg.  W.,  2.46  chs. ;  S.,  49  deg.  W.,  3.14 
chs. ;  S.,  37  deg.  W.,  8.05  chs. ;  S.,  49  deg.  W.,  3.39  chs. ; 
S.,  40  deg.  W.,  3.95  chs." 

This  contract,  by  assignment,  became  the  property  of 
the  appellant.  The  assignors  of  the  appellant,  under  said 
contract,  entered  into  possession  of  the  property  contracted 
to  be  sold  about  the  time  the  contract  was  made,  and  the 
appellant  and  its  assignors  have  ever  since  used  the  same 
for  booming  purposes  in  connection  with  logging  opera- 
tions. Part  of  such  booming  works  has  been  upon  that 
portion  of  the  land  shown  by  the  shaded  surface  between 
lines  3 — 4,  4 — 7,  7 — 8,  and  8 — 3  in  the  annexed  plat. 
Over  this  the  tide  regularly  ebbs  and  flows.  The  follow- 
ing is  a  plat  of  said  lot  2 : 
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The  black  lines  represent  the  boundaries  of  lot  2  ac- 
cording to  the  United  States  government  field  notes.  The 
shaded  part  over  which  the  tide  ebbs  and  flows  has  been 
used  by  the  respondents  at  low  tide  to  haul  hay  over,  and 
for  tte  purpose  of  driving  their  stock  and  cattle  over  and 
upon  from  their  barn  and  stable  on  the  south  side  of 
Campbell  creek  to  the  north  side  of  said  creek,  and  they 
80  used  the  same  prior  to  the  building  of  the  boom.  The 
building  and  maintenance  of  the  boom  prevent  the  free 
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use  of  the  land  by  the  respondents.  On  the  20th  of  Jan- 
uary, 1892,  the  United  States  by  patent  granted  said  lot 
2,  section  2,  township  20  N.,  of  range  3  W.,  W.  M.,  to 
John  W.  Gosser,  one  of  the  respo^jdents.  That  part  of  the 
meander  line,  1 — 8  on  the  plat,  is  practically  along  the 
line  of  vegetation,  and  is  the  line  of  mean  high-tide.  The 
line  8 — 3  on  the  plat  is  the  mean  high-tide  line  and  the 
line  of  vegetation.  The  space  as  shown  in  the  plat  in- 
cluded between  lines  1 — 2,  2 — 3,  3 — 8,  8 — 1,  has  grass 
growing  thereon,  and  for  several  years  hay  has  been  cut 
and  cured  thereon.  The  same  has  been  used  for 
pasturage.  Ordinary  high  tide  does  not  overflow 
said  part,  and  this  part  is  not  tide  land.  The  lino  6 — 7 
in  the  plat  is  practically  along  the  line  pf  vegetation,  and 
is  the  mean  high-tide  line.  The  line  7 — 4  is  the  mean 
high-tide  line  and  line  of  vegetation.  That  part  of  the 
area  south  and  east  of  the  line  6 — 7 — 4:  is  never  covered 
by  high  tide.  The  area  between  lines  3 — 4,  4 — 7,  7 — 8, 
and  8 — 3  is  overflowed  at  high  tide.  At  low  tide  it  is  bare, 
except  where  Campbell  creek  flows  through.  Where  the 
creek  runs  it  has  a  depth  at  low  tide  of  three  or  four 
inches,  and  is  about  twenty  feet  wide.  Lines  6 — 7 — 8 — 1 
are  the  meander  lines  of  said  lot  2,  section  2,  township 
20  X.,  range  3  W.,  W.  M.  The  respondents  have  attempt- 
ed to  prevent  appellant  from  using  said  tract  designated 
on  the  plat  3 — 4^,  4 — 7,  7 — 8,  8 — 3,  for  booming  purposes, 
and  have  threatened  to  prevent  its  use  by  appellant  in  the 
future  for  such  purposes.  The  court  found  that  the  ap- 
pellant had  no  right,  title,  or  interest  in  and  to  any  of  the 
lands  above  and  on  the  shore  side  of  the  said  meander  line 
in  front  of  said  lot  2.  The  court  further  found  that  appel- 
lant's title  in  said  tide  lands  ends  at  said  meander  line; 
that  the  tide  lands  of  the  appellant  do  not  extend  within 
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or  above  on  the  shore  side  of  said  meander  line.  Judg- 
ment was  entered  dismissing  the  action.  From  the  find- 
ings it  appears  that  the  court  held  that  this  was  an  action 
to  quiet  title  to  the  land  above  and  on  the  shore  side  of 
said  meander  line,  and,  inasmuch  as  the  appellant  had  no 
title  to  such  lands,  the  action  was  dismissed. 

There  are  twelve  assignments  of  error,  but  they  may 
all  be  resolved  into  one  proposition:  Had  the  appellant 
any  title  to  land  within  the  calls  of  lot  2,  so  as  to  be 
entitled  to  a  decree  quieting  its  title?  This  action,  in 
the  main,  is  clearly  one  to  quiet  title.  The  injunctive 
relief  prayed  for  is  a  mere  incident.  In  the  absence  of  a 
statute,  the  general  rule  is  that  one  must  be  in  possession 
of  the  premises  before  he  can  successfully  invoke  the  aid 
of  equity  to  determine  his  estate.  Section  5521,  Bal. 
Code,  is  but  a  reaffirmance  of  this  rule.  This  section  pro- 
vides that  "any  person  in  possession  ...  of  real 
property  .  .  .  may  maintain  a  civil  action  against 
any  person  .  .  .  claiming  an  interest  in  said  real 
property,  ...  or  any  right  thereto  adverse  to  him, 
.  .  .  for  the  purpose  of  determining  such  claim,  estate 
or  interest.  ..."  Section  5500,  Bal.  Code,  extends 
the  equitable  rule  to  one  out  of  possession.  For  a  person 
successfully  to  invoke  the  interposition  of  equity,  two 
things  must  be  established:  (1)  The  validity  of  his  own 
title  in  law  or  equity;  (2)  the  invalidity  of  his  opponent's. 
The  first  inquiry,  then,  is,  has  the  appellant  established 
any  title  ?  We  do  not  think  that  the  contract  between  the 
state  of  Washington  and  Ellis  &  Reed  gave  to  the  appellant 
any  title,  equitable  or  legal,  to  the  tide  lands  within  the 
meander  line  of  lot  2,  section  2,  township  20  N.,  range  3 
W.,  W.  M..  The  contract  with  the  state  referred 
to  lot  2,   section  2,  township   20   N.,   range  3   W.,  W. 
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M.,  as  a  legal  subdivision  of  the  public  lands  of  the  ITnited 
States;  in  the  same  manner  that  one  mi^t  refer  to  any 
other  well-known  monument  in  describing  land.  "All 
tide  land  lying  in  front  of,  adjacent  to,  or  abutting  on  lot 
numbered  2,  section  2,  township  20  north,  of  range  3  west 
of  the  Willamette  meridian,"  refers  to  the  lot  as  surveyed 
and  platted  by  the  government,  and  does  not  include  a 
grant  or  sale  of  tide  lands  within  the  calls  of  said  lot  2,  but 
only  in  front  of,  or  abutting  on,  or  adjacent  to  said  lot. 
It  may  be  that,  notwithstanding  the  patent  to  John  W. 
Gosser  purports  to  grant  to  him  said  lot  2,  he  does  not 
take  under  such  grant  tide  lands  within  the  calls  of  lot 
2,  but  takes  only  to  the  water  course,  as  contended  by  ap- 
pellant. But  that  in  no  way  aids  the  contract  under  which 
the  appellant  claims.  If  we  construe  the  complaint  as 
alleging  that  the  appellant  had  title  to  and  was  in  posses- 
sion of  the  tide  lands  within  lot  2,  designated  on  the  plat 
by  the  figures  3 — 4r,  4 — 7,  7 — 8,  8 — 3,  the  action  must  like- 
wise fail,  because  the  only  title  the  appellant  shows 
is  that  under  the  contract  between  Ellis  &  Reed  and  the 
state,  and  we  hold  that  does  not  include  tide  lands  within 
lot  2.  The  answer  of  the  respondents  averred  that  the  pos- 
session of  the  appellant  of  land  within  lot  2  was  by  and 
through  the  permission  of  the  respondents,  and  under  an 
agreement  made  by  the  respondents  with  the  appellant. 
This  is  denied.  On  this  issue  the  findings  are  silent.  The 
fi^ndings  are  that  a  part  of  appellant's  booming  works  has 
been  upon  that  portion  of  land  over  which  the  tide  ebbs 
and  flows,  shown  on  the  plat  between  the  lines  3 — 4,  4 — 7, 
7 — 8,  and  8 — 3,  and  that  defendants  have  attempted  to 
prevent  plaintiff  from  using  said  tract  for  booming  pur- 
poses, and  have  threatened  to  prevent  its  use  by  plaintiff 
in  the  future  for  said  purposes.     There  is  nothing  incon- 
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sistent  in  the  findings  in  this  respect  with  the  allegation  of 
the  answer  that  such  possession  was  under  the  respondents. 
It  may  be  that  the  respondents  have  been  guilty  of  a 
breach  of  their  contract,  and  are  liable  to  an  action  for 
damages,  or  the  appellant  may  be  entitled  to  an  injunction 
to  restrain  interference  with  the  booms  on  this  part  of  the 
land.  There  is  nothing  in  the  findings  from  which  such 
facts  can  be  determined,  and  the  evidence  is  not  before 
us.  We  understand  the  rule  to  be  that,  in  the  absence  of 
any  showing  to  the  contrary,  possession  as  a  matter  of  evi- 
dence prima  facie  establishes  title.  Horn  v,  Jones,  28 
Cal.  195;  McGovem  v.  Mowry,  91  Cal.  383  (27  Pac. 
746)  ;  Steele  v.  Fish,  2  Minn.  153;  \Yilder  v.  St.  Paul,  12 
Minn.  192.  When,  however,  it  is  shown,  in  addition  to 
possession,  what  the  title  is  under  which  such  possession 
is  claimed,  the  court  is  then  required  to  pass  upon  the 
question  as  to  whether  or  not  the  one  so  claiming  has 
title,  and  incidentally  as  to  the  lawfulness  of  his  posses- 
sion. The  title  claimed  by  the  plaintiff  is  through  a  con- 
tract with  the  state.  Under  it  we  have  held  that  the  ap- 
pellant had  no  title  to  the  land  within  the  calls  of  lot  2. 
His  possession  then  becomes  immaterial  as  evidence  of 
title.  It  may  be  that  all  the  appellant  was  required  to 
do  in  order  to  make  out  a  pHma  facie  case  was  to  estab- 
lish possession.  Here,  however,  the  appellant  has  gone 
further  than  the  mere  allegation  of  possession.  It  has  de- 
raigned  its  title  by  apt  averments,  and  relies  on  possession 
by  virtue  of  the  ownership  of  such  title;  and  from  these 
averments  the  court  is  able  to  determine  that  it  is  a  mere 
trespasser  on  tide  land  within  lot  2,  as  it  has  no  title  to 
the  same.  Appellant's  title  having  failed,  it  is  unneces- 
sary to  inquire  whether  or  not  the  respondents  had  title 
to  any  portion,  and,  if  so,  what,  within  the  meander  lines 
of  said  lot  2. 
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The  judgment  of  the  court  below  is  therefore  affirmed. 

Reavis,   C.    J.,    and   Fullerton,    Dunbar,   Anders, 
Mount,  and  IIadley,  JJ.,  concur. 


[No.   3810.     Decided   September  14#  1901.] 

Hose  M.  Trumble,  Respondent,  v.  James  Trumble,  Ap- 
pellant. 

OOlfTINXJING  ALIMONY  —  BEDUCTION   TO  GROSS  SUM  —  FOBBCLOSUBE  OW 
LIEN. 

A  decree  for  continuing  monthly  alimony  awarded  the  wife 
for  the  support  of  minor  children  upon  granting  her  a  divorce, 
which  made  such  award  a  lien  upon  certain  described  premises, 
may  be  foreclosed  upon  the  failure  of  the  husband  to  make  any 
of  such  payments,  the  value  of  such  continuing  alimony  reduced 
to  a  gross  sum  and  the  premises  sold  to  satisfy  the  lien. 

SAME  —  ATTOBNEY  FEES. 

Where  there  was  no  provision  in  a  decree  awarding  divorce 
and  alimony  authorising  the  enforcement  of  a  lien  for  attorney 
fees  upon  foreclosure  of  the  lien  for  alimony,  plaintiff  in  such 
a  case  would  be  entitled  only  to  the  statutory  attorney  fee  author- 
ized by  Bal.  Code»  9  5165,  which  allows  to  the  prevailing  party 
certain  sums  by  way  of  indemnity,  which  are  termed  costs. 

Appeal  from  Superior  Court,  Lincoln  County. — Hon. 
Charles  H.  Xeal,  Judge.     Modified  and  affirmed. 

Myers  &  TVarren,  for  appellant. 
Martin  &  Grant,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Hadley,  J. — On  the  17th  day  of  January,  1882,  appel- 
lant and  respondent  were  married,  and  thereafter  were 
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husband  and  wife  until  the  9th  day  of  April,  1900,  when, 
upon  the  suit  of  resj^ondent,  they  were  duly  divorced  by  a 
decree  of  the  superior  court  of  Lincoln  county.  Five  chil- 
dren were  born  of  the  marriage,  their  ages  being,  respec- 
tively, seventeen,  fifteen,  fourteen,  twelve,  and  four  years. 
By  the  terms  of  the  decree  the  custody  of  said  minor  chil- 
dren, excepting  the  eldest,  was  awarded  to  respondent, 
and  it  was  also  provided  that  appellant  should  pay  to  re- 
spondent, for  the  care  and  support  of  said  minor  children, 
the  sum  of  $150  per  year,  payable  monthly  in  advance, 
beginning  on  the  1st  day  of  April,  1900.  To  secure  the 
payment  of  said  sum  a  lien  was  declared  against  certain 
real  estate,  which  was  set  apart  to  the  appellant,  with  the 
provision  that  upon  the  failure  of  appellant  to  pay  the  sum 
ordered  the  lien  should  be  foreclosed,  and  said  real  estate 
sold  as  property  is  sold  under  foreclosure  of  mortgage; 
the  proceeds  to  be  applied  to  the  payment  of  the  amount 
then  due  and  adjudged  to  be  due  in  the  action  to  foreclose 
the  lien.  The  time  for  two  monthly  payments  having  ex- 
pired by  the  terms  of  the  decree,  and  the  appellant  having 
failed  to  make  such  payments,  the  respondent,  on  the  3d 
day  of  May,  1900,  commenced  this  action  to  foreclose  said 
lien.  It  is  alleged  in  the  complaint  that  appellant  has  re- 
fused to  make  any  payments,  as  provided  in  said  decree; 
that  the  value  of  the  lien  for  the  continuation  of  ten  years, 
at  which  time  the  youngest  of  said  children  will  be  four- 
teen years  of  age,  is  $1,500;  and  the  complaint  prays  that 
the  amount  of  said  lien  be  reduced  to  the  gross  sum  of 
$1,500,  and  that  the  land  be  sold  under  the  order  of  the 
court  to  satisfy  the  lien.  A  demand  is  also  made  for  $50 
for  court  costs  and  for  the  further  sum  of  $150  as  attor- 
ney's fees.  Upon  the  trial  of  the  case  the  court  found  the 
facts  to  be  as  above  set  forth,  and  entered  a  decree  estab- 
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lishing  a  lien  against  the  land  for  $1,500,  together  with 
the  further  sum  of  $100  as  attorney's  fees,  and  the  tax- 
able costs.    From  said  decree  this  appeal  is  prosecuted. 

It  is  urged  by  appellant  that  the  court  erred  in  grant- 
ing judgment  for  more  than  was  actually  due  under  the 
decree  of  divorce,  and  also  in  consolidating  the  lien  and 
declaring  the  value  of  the  same  to  be  $1,500.  This  case, 
in  all  essential  particulars,  seems  to  be  similar  to  that  of 
King  v.  MUler,  10  Wash.  274  (38  Pac.  1020).  Counsel 
for  appellant  concede  that  their  contention  conflicts  with 
that  case,  but  they  urge  that  the  former  case  should  be 
overruled.  We  are  satisfied  with  the  conclusion  reached 
in  that  case,  and  we  see  no  good  reason,  under  the  facts 
as  found  in  this  case,  why  the  rule  there  announced  should 
not  be  applied  here.  The  amount  allowed  in  the  decree 
of  divorce  was  certainly  a  reasonable  sum,  as  far  as  the 
appellant  was  concerned.  It  is  a  master  of  common  knowl- 
edge that  with  $150  a  year  a  mother  cannot  fully  support 
four  minor  children,  the  youngest  of  whom  is  only  four 
years  of  age.  Since  they  were  the  children  of  appellant 
and  the  natural  and  legal  duty  was  cast  upon  him  to  con- 
tribute to  their  support,  we  think  he  cannot  complain  that 
the  court  undertook  to  see  that  the  small  sum  allowed  was 
also  made  available  to  the  mother  for  the  benefit  of  the 
children.  But  he  complains  that  the  lien  was  enforced 
for  more  than  the  two  monthly  payments  then  unpaid. 
In  King  v.  Miller^  supra,  the  husband  honored  the  decree 
of  the  court,  and  made  the  payments  of  $50  per  month  for 
more  than  three  years,  and  then,  after  two  months'  delin- 
quency, the  court  consolidated  the  amount,  and  enforced 
the  lien  for  the  whole,  having  regard  to  the  remaining 
period  of  minority.  In  this  case  the  court  finds  that  ap- 
pellant has  not  even  attempted  to  honor  the  decree,  but 
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"has  refused  to  pay  any  of  the  payments  in  said  decree 
provided,  and  has  absolutely  refused  to  comply  with  any 
of  the  terms  and  conditions  of  said  order,  and  has  aban- 
doned and  forsaken  the  premises  above  described,  and  has 
refused  to  pay  the  taxes  thereon  for  the  purpose  of  depre- 
ciating the  value  thereof."  Under  such  conditions,  it  be- 
came the  manifest  duty  of  the  court  to  see  that  a  fund  was 
made  quickly  available  for  the  support  of  the  children. 
We  can  conceive  of  no  more  practicable  way  to  do  this 
than  by  consolidating  the  annual  amount  upon  a  reason- 
able calculation  as  to  its  continuing  value,  declaring  it  to 
be  a  lien  upon  the  land  and  ordering  it  sold  for  the  satis- 
faction of  the  lien.  In  this  particular  the  judgment  must 
therefore  be  affirmed. 

It  is  next  assigned  as  error  that  the  court  allowed  re- 
spondent a  counsel  fee  of  $100.  The  original  decree  pro- 
vided that  the  "lien  shall  be  foreclosed  and  the  property 
sold  as  property  is  sold  under  foreclosure  of  mortgage." 
It  does  not  provide  that  an  attorney's  fee  shall  be  recov- 
erable as  a  part  of  the  lien,  and  there  is  no  agreement  of 
the  parties  as  to  attorney's  fees.  Section  5165,  Bal.  Code, 
provides  that  the  compensation  of  attorneys  shall  be  left  to 
the  agreement  of  the  parties,  but  there  shall  be  allowed  to 
the  prevailing  party  certain  sums  by  way  of  indemnity, 
which  are  termed  "costs."  Section  5172  of  the  same  vol- 
ume designates  what  those  costs  shall  be.  Section  5165 
allows  parties  to  make  their  own  agreements  as  to  attor- 
ney's fees,  but,  in  the  absence  of  any  agreement,  §  5172 
regulates  the  matter.  Pot  win  v.  Blasher,  9  Wash.  460  (37 
Pac.  710).  Since  in  this  case  there  was  neither  an  agree- 
ment concerning  attorney's  fees,  nor  a  provision  in  the 
divorce  decree  authorizing  the  enforcement  of  a  lien  there- 
for, we  think  it  was  error  to  include  in  the  decree  herein 
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an  amount  for  attorney's  fees.  This  is  a  suit  to  foreclose 
the  lien  for  what  the  divorce  decree  created,  and  no  more. 
It  appears  that  counsel  fees  were  allowed  respondent  in 
her  divorce  suit,  as  provided  by  our  statute  authorizing  di- 
vorce proceedings,  but  there  is  no  statutory  authority  for 
such  an  allowance  in  this  case.  It  is  insisted  that  the 
case  of  Kimble  v.  Kimble,  17  Wash.  75^  (49  Pac.  216), 
is  authority  for  the  allowance  of  counsel  fees  in  this  case. 
That  was  a  case  where  the  husband  had  abandoned  his 
wife,  and  after  the  lapse  of  thirty  years  the  wife  insti- 
tuted an  action  for  maintenance  independent  of  an  action 
for  divorce.  This  court  held  that  she  could  maintain  the 
action,  and  also  sustained  an  allowance  for  counsel  fees 
made  by  the  court  below.  In  that  case  the  relationship 
of  husband  and  wife  existed,  and  doubtless  the  court  rea- 
soned that  the  action  was  analogous  to  the  application  for 
alimony  in  a  divorce  proceeding,  and  that  it  was  both  the 
legal  and  moral  duty  of  the  husband  to  pay  such  expenses 
as  were  necessarily  incurred  by  the  wife  in  her  effort  to 
require  her  husband  to  contribute  to  her  support  The 
conditions  are  different  in  this  case.  The  relationship  of 
husband  and  wife  no  longer  existed.  The  legal  relations 
between  the  parties  were  the  same  as  they  sustained  toward 
other  persons,  and  respondent,  although  once  the  wife  of 
appellant,  must  be  held  to  have  no  greater  rights  in  this 
suit  than  would  be  accorded  to  any  other  person  seeking 
to  enforce  a  lien  of  this  character.  She  is  entitled  to  stat- 
utory attorney's  fees,  taxable  as  costs,  and  no  more. 

The  judgment  is  therefore  in  all  particulars  a£Srmed, 
except  as  to  the  allowance  of  $100  as  attorney's  fees,  and 
the  cause  is  remanded,  with  instructions  to  the  lower  court 
to  modify  the  decree  in  accordance  with  this  opinion ;  the 
costs  of  the  appeal  to  be  taxed  in  favor  of  appellant. 
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Reavis,   C.    J.,   and   Fullerton,   Dunbab,   Awdbes, 
Mount  and  White^  JJ.,  concur. 
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LNo.  3663.     Decided  September  17,  1901.] 

B.  CosTA^  Respondent,  v.  Pacific  Coast  Compant,  Ap- 
pellant. 

ACTION    FOB    PERSONAL    INJURIES — ^EXPLOSION    IN    MINE— CONG URRINQ 
NEGLIGENCE  —  NON-SUIT. 

In  an  action  by  a  miner  to  recover  for  injuries  caused  by  an 
explosion  of  gas  in  a  coal  mine,  defendant  is  not  entitled  to  a  non- 
suit, when  there  is  evidence  showing  that  the  gas  tester  had 
discovered  the  gas  and  posted  notices,  but  there  is  a  conflict  as  to 
whether  plaintiff  had  received  any  notice;  that  plaintiff  and  a 
fellow  servant  had  reached  the  breast  in  the  mine  where  they 
were  to  labor  and  noticed  a  sign  with  the  word  "gas"  on  it;  that 
plaintiff's  co-laborer,  believing  there  was  but  a  slight  accumu- 
lation of  gas,  took  off  his  coat  and  brushed  the  gas,  in  accordance 
with  previous  instructions  from  the  gas  tester  when  the  gas  was 
supposed  to  be  present  in  small  quantity,  and  that  tne  act  of 
brushing  the  gas,  drove  it  toward  one  of  the  open  lamps  carried 
by  the  miners,  resulting  in  the  explosion  complained  of;  that  the 
miners  always  worked  with  open  lamps  unless  otherwise  directed 
by  the  gas  tester  and  that  the  gas  tester  knew  the  ventilation  was 
inadequate  and  had  promised  to  remedy  it. 

SAME  —  NEGLIGENCE   OF  FELLOW   SERVANT. 

Where  the  negligence  of  a  fellow  servant  is  a  concurring 
cause,  but  the  sole,  direct,  proximate  cause  of  an  accident  is  the 
failure  of  the  master  to  perform  his  duty  to  provide  a  safe  place  to 
work  and  safe  appliances,  the  negligence  of  the  fellow  servant 
will  not  excuse  the  master  from  liability. 

MASTER  AND  SERVANT  —  GAS  TESTER  NOT  FELLOW  SERVANT  OF  MINER. 

A  gas  tester  in  a  coal  mine  is  not  a  fellow  servant  of  a  miner, 
since  the  duty  of  inspection,  prevention  and  removal  of  any  ac- 
cumulation of  gas  is  one  personal  to  the  coalicompany,  and  one  to 
whom  that  duty  is  delegated  occupies  the^  position  of  a  vice- 
principal. 
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Appeal  from  Superior  Court,  King  County. — Hon. 
E.  D.  Benson,  Jiid^e.    Affirmed. 

Piles,  Donworlh  £  Howe  (C  //.  Farrell,  of  counsel.), 
for  appellant. 

Govnor  Teats,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  C.  J. — Judgment  for  $665,  with  costs,  was  en- 
tered in  favor  of  respondent  against  appellant  in  an  ac- 
tion to  recover  damages  for  personal  injuries  received  by 
respondent  in  a  coal  mine  belonging  to  appellant.  Re- 
spondent was  a  coal  miner  of  several  years'  experience,  and 
began  work  about  a  week  prior  to  the  accident  in  which  he 
was  injured,  in  breast  No.  11  of  appellant's  mine.  He 
was  working  with  another  miner,  Castrania,  who  was  also 
experienced.  Castrania  had  worked  in  breast  Xo.  11  for 
several  months  prior  to  the  accident,  which  occurred  on  the 
13th  of  April,  1898.  On  the  day  before,  respondent  and 
Castrania  performed  their  usual  work,  and  ceased  in  the 
evening  of  that  day.  On  the  day  of  the  accident,  Cas- 
trania preceded  the  respondent  to  his  work,  and  when  he 
arrived  at  the  place  saw  the  word  "gas"  written  on  a  sign. 
He  was  carrying  an  open  lamp,  and  took  off  his  coat,  went 
to  the  face  of  the  breast,  and  brushed  the  gas  with  his 
coat.  Respondent,  who  was  following  Castrania,  was  in 
sight  of  Castrania's  lamp.  The  gas  which  was  disturbed 
by  Castrania's  brushing  with  his  coat  came  in  contact  with 
one  of  the  lamp^  and  both  miners  received  injuries  from 
the  explosion.  When  the  evidence  in  behalf  of  respondent 
was  concluded,  appellant  challenged  its  sufficiency  on  the 
ground  that  no  negligence  on  the  part  of  the  appellant  was 
shown,  and  that  it  affirmatively  appeared  from  such  evi- 
dence that  the  injury  was  caused  to  respondent,  not  by  the 
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accumulation  of  gas  in  breast  No.  11,  but  by  the  act  of 
Castrania,  a  felUw  servant,  in  wilfully  brushing  the  gas, 
which  he  had  been  notified  was  there,  in  the  direction 
of  a  lighted  lamp.  The  motion  was  denied.  Appellant 
then  produced  testimony  tending  to  show  that  the  gas 
tester  made  his  inspection  of  the  mine  prior  to  seven 
o'clock,  the  hour  at  which  the  miners  went  to  work,  and 
found  gas  in  breast  No.  11,  placed  signs  in  the  breast  and 
along  the  man-way  with  the  word  "gas"  written  thereon, 
and  wrote  on  the  bulletin  board  at  the  top  of  the  slope, 
where  the  miners  were  compelled  to  pass  in  order  to  en- 
ter the  mine,  that  there  was  gas  in  breast  Ko.  11;  that 
the  gas  tester  notified  one  of  his  assistants,  who  was  known 
as  the  "brattice  man," — that  is,  the  man  who  was  to  fur- 
nish brattice  cloth  for  the  purpose  of  removing  gas  which 
had  accumulated  in  the  breasts, — ^to  get  brattice  cloth  and 
meet  the  gas  tester  at  breast  No.  11  for  the  purpose  of  re- 
moving the  gas  therefrom.  So  much  of  the  evidence  as 
is  material  to  the  consideration  of  the  exception  to  its  suf- 
ficiency will  be  here  considered.  The  mine  was  worked 
with  open  lamps.  Safety  lamps  were  not  used  by  the 
miners  except  by  direction  of  the  gas  tester.  Whether  no- 
tice that  there  was  gas  in  breast  No.  11  on  the  morning 
of  the  13th  was  observed  on  the  bulletin  board  by  the  min- 
ers who  went  in  there  is  one  of  the  disputed  questions  of 
fact.  Respondent's  evidence  is  that  no  such  notice  was 
seen.  There  was  evidence  that  the  gas  tester  was  advised 
of  the  accumulation  of  the  gas  there,  and  had  left  signs 
in  the  breast  indicating  gas  was  there.  '^There  was  some 
evidence  that  the  brattice  cloth  was  insuflScient  for  the 
purpose  of  giving  full  ventilation;  that  is,  the  complete 
circulation  of  the  air  by  which  the  gas  was  driven  out. 
There  was  evidence  tending  to  show  that  the  gas  tester, 
when  there  was  a  small  collection  of  gas  in  this  breast, 
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had  brushed  it  out,  and  also  that  Castrauia  was  with  him 
at  times  when  the  gas  was  brushed  away;  and  Castrania 
testified  that  the  gas  tester  directed  him,  when  there  was 
a  small  collection  of  gas,  to  brush  it  away.  There  was 
also  evidence  tending  to  show  that  the  gas  tester  had  been 
informed  by  Castrania  in  the  presence  of  respondent  that 
the  brattice  cloth  was  insufficient  in  this  breast,  and  that 
a  promise  was  made  that  a  sufficient  cloth  would  be  placed 
there.  Castrania  said  that  he  believed  the  amount  of  gas 
was  a  small  collection  which  he  could  safely  brush  out. 

Our  law  (Bal.  Code,  §  3165)  requires  that  every  "owner, 
agent  or  operator  of  every  coal  mine,  whether  operated  by 
shaft,  slopes  or  drifts,  shall  provide  in  a  coal  mine  a  good 
rfnd  sufficient  amount  of  ventilation  for  such  persons  .  .  . 
as  may  be  employed  therein."  Manifestly  the  object  of  this 
statute  is  to  provide  a  reasonably  safe  place  for  miners 
at  work  in  coal  mines.  But  this  duty  is  imposed  by  the 
common  law.  The  rule  is  so  well  established  in  this  juris- 
diction as  to  require  only  statement,  that  the  master  must 
furnish  a  reasonably  safe  place  and  safe  appliances  for 
the  servant.  The  miners  were  not  allowed  safety  lamps 
in  this  instance,  and  depended  wholly  upon  the  gas  tester 
for  their  knowledge.  Of  course,  there  would  not  be  a 
proper  circulation  of  air  when  gas  existed  in  quantities. 
Yet  the  fact  there  was  an  accumulation  in  breast  No.  11 
is  not  of  itself  a  sufficient  inference  of  negligence  of  the 
appellant.  But  the  duty  of  examination  and  inspection 
before  the  miners  went  to  their  work  was  imposed  on  ap- 
pellant. This  duty,  it  appears,  was  performed.  The  gas 
tester  had  knowledge  of  the  accumulation  of  gas.  The 
duty  of  notice  and  warning  to  the  miner  then  arose. 
Whether  this  duty  was  performed  is,  as  has  been  observed, 
a  disputed  fact  and  one  which  the  jury  must  have  found 
adversely  to  the  appellant.     Negligence  was  then  imputed 
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to  the  appellant.  We  do  not  think  the  evidence  was  insuf- 
ficient to  sustain  the  imputation  of  negligence.  But  it  is 
urged  on  the  part  of  appellant  that  the  proximate  cause 
of  the  injury  to  respondent  was  the  act  of  Castrania  in 
brushing  away  the  gas  with  his  coat,  and  that  they  were 
fellow  servants.  There  are  two  aspects  in  which  the  acts 
of  Castrania  may  be  considered:  One,  that  he  had  seen 
the  gas  tester  brush  away  slight  accumulations  of  gas, 
which  evidently  were  not  considered  dangerous,  and  that 
he  had  been  directed  himself  to  do  this  by  the  gas  tester; 
and  whether  he  was  negligent  in  doing  it,  under  the  par- 
ticular circimistances  surrounding  him  at  the  time,  and 
in  view  of  the  action  of  the  gas  tester  and  his  direction,  is 
a  mixed  question  of  fact  and  law.  The  other  phase  is  thdt 
if  appellant  had  not  allowed  the  accumulation  of  gas  to 
remain  in  breast  No.  11  after  knowledge,  and  without 
proper  warning  and  notice  to  keep  the  miners  out  of  the 
mine  with  their  open  lamps,  the  accident  would  not  have 
occurred.  In  other  words,  it  is  not  clear  that  Castrania, 
if  negligent  as  a  matter  of  law,  was  the  sole,  direct,  proxi- 
mate cause  of  the  accident;  but  his  acts  may  be  viewed, 
rather,  as  a  concurring  cause  with  the  negligence  of  ap- 
pellant. The  rule  seems  to  be  that  the  negligence  of  a  fel- 
low servant  does  not  excuse  the  master  from  liability  to  a 
oo-servant  for  an  injury  which  would  not  have  happened 
iind  the  master  performed  his  duty.  Cone  v.  Delaware,  L. 
£  W.  R.  R.  Co.,  81  K  Y.  206  (37  Am.  Kep.  491)  ;  Ellis 
V.  New  York,  L.  E.  &  W.  R.  R.  Co,,  95  K  Y.  646 ;  Grand 
Trunk  Ry.  Co.  v.  Cummings,  106  IT.  S.  700  (1  Sup  Ct. 
493). 

As  has  been  suggested  before,  the  duty  of  inspection, 
prevention,  and  removal  of  any  accumulation  of  gas  is  im- 
posed on  the  coal  company.  This  duty  is  personal,  and 
cannot  be  delegated.     The  views  of  this  court  have  been 
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SO  frequently  expressed  upon  the  relation  of  co-servants, 
and  what  relation  constitutes  fellow  servants,  that  it  is  not 
deemed  necessary  to  review  the  cases  here.  The  gas  tester, 
under  the  facts  in  this  case,  was  not  a  fellow  servant  with 
the  plaintiff.  He  was  the  representative  of  principal  du- 
ties of  the  defendant.  Appellant  at  the  trial  tendered  evi- 
dence to  show  that  the  gas  tester  directed  the  brattice  man 
to  take  the  cloth  and  to  get  the  gas  accumulated  out  of  the 
mine,  and  that  in  pursuance  of  such  directions  the  brattice 
man  was  going  to  the  breast,  but  did  not  arrive  there  be- 
fore the  accident  The  offered  evidence  was  excluded.  It 
seems  immaterial,  and  does  not  tend  to  establish  any  essen- 
tial fact.  From  what  has  been  said,  it  follows  that  no  error 
was  committed  in  refusing  the  instruction  tendered  by  ap* 
pellant  that  the  gas  tester  was  a  fellow  servant  and  co- 
employee  of  plaintiff. 

The  instruction  requested  with  reference  to  miners  go- 
ing into  the  mine  with  knowledge  of  gas  being  a  misde- 
meanor was  immateriaL 

The  court  instructed  that  if  there  was  not  negligence 
on  the  part  of  the  defendant,  but  there  was  negligence  on 
the  part  of  a  fellow  servant  of  the  plaintiff,  by  reason  of 
which  n^ligence  of  such  fellow  servant  the  plaintiff  was 
injured,  the  verdict  should  be  for  defendant  The  instruc- 
tions, taken  altogether,  seem  to  have  fairly  and  fully 
advised  the  jury  correctly  upon  the  law  of  the  case,  and 
the  issues  of  primary  negligence  and  negligence  of  a  fel- 
low servant  cannot  be  said  to  be  per  se  questions  of  law. 
They  were  controverted  questions  of  fact,  and  properly 
submitted  to  the  jury. 

The  judgment  is  affirmed. 

FuLLBBTON,  DuNBAE,  Andbbs  and  White^  JJ.,  concur. 
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'§   l^l  [No.   3841.      Decided  September   17,   1901.] 

R  H.  Wkbeb,  Respondent,  v.  Waltee  E.  Laidleb  et  al.. 
Defendants,  Almoin  Baker  et  ah.  Appellants. 

PUBLIC    LANDS  —  MORTGAGE    OF   HOMESTEAD    ENTBT  —  VALIDITT. 

Rev.  St.  U.  S.  S  2296,  which  provides  that  no  lands  acquired 
under  the  provisions  of  the  homestead  act  shall  in  any  event 
become  liable  to  the  satisfaction  of  any  debt  contracted  prior  to 
the  issuing  of  the  patent  therefor,  is  intended  as  a  prohibition 
on  the  involuntary  appropriation  of  the  homesteader's  land  by 
way  of  execution  or  attachment,  and  does  not  contemplate  a  re- 
striction upon  his  power  to  voluntarily  mortgage  his  interest 
therein. 

SAME  —  MORTGAGE  BEFORE  ACTUAL  ENTET  —  ESTOPPEL. 

The  fact  that  an  entryman  of  public  land  under  the  homestead 
act  mortgages  his  homestead  claim  before  actual  entry  thereon 
would  not  invalidate  the  mortgage,  since  his  act  would  be  con- 
trolled by  the  ordinary  rule  of  estoppel  applicable  to  cases  of  after 
acquired  title  by  one  who  had  mortgaged  property  of  which  he 
was  not  at  the  time  the  owner. 

Appeal  from  Superior  Court,  Klickitat  County. — Hon. 

Abbaham  L.  Milleb,  Judge.    Afl5rmed. 

^^  • 

MVintlirop  B.  Presby,  for  appellants. 

Dufur  &  Menefee  and  N.  B.  Brooks,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Hadley,  J. — On  the  IGth  day  of  February,  1892,  Wal- 
ter E.  Laidler  and  wife  executed  and  delivered  to  the 
Lombard  Investment  Company  their  mortgage  upon  cer- 
tain real  estate  situated  in  Klickitat  county.  The  mort- 
gage was  given  to  secure  a  loan  of  $300  and  interest.  At 
the  same  time  another  mortgage  was  given  to  secure  the 
additional  sum  of  $60  and  interest,  the  latter  being,  by 
its  terms,  made  junior  to  the  former.     Thereafter  the  said 
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mortgages  and  the  notes  secured  thereby  were  duly  as- 
signed to  the  respondent  herein.  Default  having  been 
made  in  payment  of  the  loans  secured  as  aforesaid,  the 
respondent  instituted  this  action  to  foreclose  said  mort- 
gages. The  appellants  were  made  parties  defendant  in  the 
action,  together  with  the  makers  of  the  notes  and  mort- 
gages. The  complaint  alleges  that  the  appellants  claimed 
an  interest  in  said  real  estate  by  reason  of  a  certain  deed 
made  by  said  mortgagors  to  them,  but  that  any  rights 
appellants  may  have  in  the  premises  are  subject  to  the  lien 
of  said  mortgages.  The  appellants  answered  the  com- 
plaint, and  admitted  the  execution  and  delivery  of  the 
mortgages,  but  deny  that  said  instruments  ever  consti- 
tuted valid  liens  upon  the  land;  and  they  allege  aflSrma- 
tively  that  at  the  time  of  making  said  instruments  in  the 
form  of  mortgages  neither  of  said  mortgagors  had  any 
title  to  said  land,  but  that  the  entire  title  thereto,  both 
legal  and  equitable,  was  then  in  the  United  States;  that 
subsequently  the  mortgagor  Walter  R.  Laidler  entered 
said  lands  as  a  homestead  under  the  laws  of  the  United 
States,  and  thereafter  a  patent  therefor  was  issued  to  said 
Walter  R.  Laidler  under  said  homestead  laws;  that  sub- 
sequent to  the  making  of  final  proof  for  said  lands  the 
said  Walter  R.  Laidler,  together  with  his  wife,  conveyed 
the  same  to  appellants.  The  answer  concludes  with  the 
demand  that  the  court  shall  decree  that  said  instruments 
in  the  form  of  mortgages  do  not  constitute  liens  upon  said 
lands.  To  the  new  matter  alleged  in  said  answer  re- 
spondent demurred,  and  the  demurrer  was  by  the  court 
sustained.  Appellants  elected  to  stand  upon  their  an- 
swer, and  declined  to  plead  further,  and  thereupon  a  de- 
cree was  entered  foreclosing  the  mortgages,  and  declaring 
them  to  be  liens  upon  the  lands,  in  accordance  with  the 

10 — 26  WASH. 
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complaint.     The  case  is  now  before  this  court  on  appeal 
from  said  decree. 

The  only  question  presented  by  the  record  is,  did  the 
court  err  in  sustaining  the  demurrer  to  the  answer  ?  The 
principle  involved  is,  can  one,  before  entering  public  lands, 
or  before  the  patent  issues  therefor,  execute  a  mortgage 
which  becomes  a  valid  lien  thereon,  if  he  subsequently 
acquires  the  title  thereto?  Appellants  contend  that  such 
mortgages  cannot  be  valid  liens,  by  reason  of  the  provision 
of  §  2296  of  the  Eevised  Statutes  of  the  United  States. 
That  section  is  as  follows: 

"No  lands  acquired  under  the  provisions  of  this  chap- 
ter shall  in  any  event  become  liable  to  the  satisfaction  of 
any  debt  contracted  prior  to  the  issuing  of  the  patent  there- 
for." 

The  decisions  are  not  uniform  in  their  interpretation  of 
the  full  meaning  of  the  above  statute.  They  invariably 
agree  that  lands  cannot  be  made  liable  for  a  debt  con- 
tracted before  the  issuance  of  a  patent  therefor  when  it  is 
sought  to  subject  the  land  to  the  payment  of  such  debt  by 
any  unwilling  or  involuntary  appropriation  thereof, — as 
by  way  of  execution  or  attachment;  but  we  believe  the 
decided  weight  of  authority  in  those  states  where  the  pub- 
lic domain  has  been  subject  to  disposal  since  the  passage 
of  the  above  statute  is  in  favor  of  sustaining  a  mortgage 
upon  such  lands  upon  the  principle  that  the  act  of  the 
mortgagor  is  voluntary,  and  he  is  estopped  to  deny  its 
validity.  The  principle  is  too  well  established  to  call  for 
discussion  that,  ordinarily,  if  one  conveys  or  mortgages 
lands  to  which  he  has  then  no  title,  his  after-acquired  title 
will  inure  to  the  benefit  of  his  grantee  or  mortgagee. 
The  same  rule  must  apply  here,  unless  prevented  by  the 
statute  mentioned,  and  also  by  the  further  provision  in  the 
statutes  of  the  United  States  which  prohibits  alienation 
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of  the  land  pending  the  period  preceding  final  proof.  As 
far  as  we  are  advised,  this  precise  question  has  not  hith- 
erto been  before  this  court  Appellants  refer  us  to  Jean 
V.  Dee,  5  Wash.  580  (32  Pac.  460),  as  being  decisive  of 
the  point.  But  that  case  appears  to  have  involved  a  pro- 
ceeding in  attachment,  and  a  levy  and  sale  under  execu- 
tion. The  validity  of  a  mortgage  upon  such  lands  is  not 
there  discussed.  We  have  been  referred  to  a  few  decisions 
which  hold  that  such  a  mortgage  cannot  be  sustained  by 
reason  of  the  federal  statute.  Xotably  among  these  is  the 
decision  of  the  supreme  court  of  Kansas  in  Brewster  v. 
Madderiy  15  Kan.  249.  In  the  case  of  Biddle  v.  Adams, 
5  Kan.  App.  734  (46  Pac.  986),  the  court  says: 

"The  only  question  which  remains  in  this  case  is 
whether  the  law  applied  by  the  district  court  was  correct. 
If  the  question  were  a  new  one  we  should  be  strongly 
inclined,  in  a  case  of  this  kind,  to  hold  in  favor  of  the 
plaintiff  in  error,  but  the  supreme  court  of  this  state  has 
settled  the  law  fully  in  the  case  of  Brewster  v.  Madden, 
15  Kan.  249.  In  that  case  the  facts  were  very  similar  to 
those  in  the  one  under  discussion,  but  it  was  there  held 
that  a  mortgage  given  while  title  to  the  land  was  still 
in  the  United  States  was  void.  It  is  urged  by  counsel 
for  plaintiff  in  error  that  that  case  ought  not  to  be  fol- 
lowed, for  the.  reason  that  since  its  decision  a  more  equita- 
ble doctrine  has  been  laid  down  by  the  secretary  of  the 
interior  of  the  United  States,  but  our  supreme  court  has 
followed  the  case  of  Brewster  v.  Madden  in  Mellison  v. 
Allen,  30  Kan.  382,  and  until  a  contrary  doctrine  is  an- 
nounced we  feel  bound  by  the  decisions  of  that  court." 

It  thus  appears  that  the  appellate  courts  of  Kansas  are 
not  harmonious  in  their  views  upon  this  subject,  and,  if 
it  were  an  original  question  in  that  state,  a  different  rule 
might  be  adopted.  The  California  supreme  court  has 
repeatedly  held  directly  opposite  to  the  doctrine  of  the 
Kansas  court.  Kirhaldie  v,  Larrahce,  31  Cal.  456  (89 
Am.  Dec.  205)  ;  Christy  v,  Dana,  34  Cal.  548;  Christy  v. 
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Dana,  42  Cal.  174;  Camp  v.  Grider,  62  Cal.  20;  Orr  v. 
StetvaH,  67  Cal.  275  (7  Pac.  693). 

The  doctrine  of  the  California  court  has  also  been  adopt- 
ed in  the  following  cases :  Dickerson  v.  Bridges,  147  Mo. 
235  (48  S.  W.  825)  ;  Wilcox  v.  John,  21  Colo.  367  (40 
Pac.  880,  52  Am.  St.  Rep.  246)  ;  Stark  v.  Duvall,  7  Okla. 
213  (54  Pac.  453)  ;  Xorris  v,  Ileald,  12  Mont.  282  (29 
Pac.  1121,  33  Am.  St.  Rep.  604)  ;  Fuller  v.  Hunt,  48 
Iowa,  163;  Spiess  v.  Neuberg,  71  Wis.  279  (37  X.  W. 
417,  5  Am.  St.  Rep.  211) ;  Jones  v.  YoaJcam,  5  Neb.  265; 
Lang  r.  Morey,  40  Minn.  396  (42  X.  W.  88,  12  Am. 
St.  Rep.  748). 

The  above  cases  proceed  upon  the  theory  that  the  exemp- 
tion provided  by  the  statute  is  meant  to  be  a  protection 
to  the  settler  against  a  sale  of  the  land  involuntarily 
under  execution,  but  that  it  does  not  prevent  him  from 
borrowing  money,  and  voluntarily  creating  a  lien  by  way 
of  mortgage  to  secure  the  same.  They  also  hold  that  a 
mortgage  is  not  an  alienation  within  the  meaning  of  the 
statute,  for  the  reason  that  it  is  not  the  purpose  of  a  mort- 
gage to  pass  absolute  title.  It  is  to  be  presumed  that  it  is 
always  the  purpose  of  the  mortgagor  to  pay  the  debt  se- 
cured by  his  mortgage,  and  thus  prevent  an  absolute  title 
from  accruing  to  the  mortgagee.  It  is  held  that  the 
inhibition  of  the  statute  is  to  prevent  such  a  convey- 
ance as  intends  that  the  title  when  acquired^  from  the 
United  States  shall  become  the  absolute  title  of  another 
person  than  the  settler,  and  that  a  mortgage  is  not  such 
a  conveyance,  since  it  is  only  a  mere  possibility  that  such 
a  title  may  grow  out  of  the  mortgage  by  reason  of  the 
default  of  the  mortgagor  to  pay  the  debt.  Following  are 
some  of  the  expressions  of  the  decisions  upon  this  sub- 
ject :     Kirkaldie  v,  Larrahee,  supra : 
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"The  title  will  not  pass  merely  in  consequence  of  the 
enforcement  of  the  payment  of  a  debt  by  the  ordinary 
process  of  the  courts,  but  in  consequence  of  the  vol- 
untary contract  of  the  party  in  executing  the  mortgage. 
The  mortgagor  of  the  fee  is  estopped  from  denying  tiie 
existence  of  the  lien  which  he  has  attempted  to  create, 
and  from  defeating  by  his  own  act  the  enforcement  of 
the  lien  against  the  property  thus  mortgaged." 

Dickerson  v.  Bridges,  supra\ 

"The  exemption  in  favor  of  the  homesteader,  found  in 
section  2296,  supra^  'that  his  land  shall  not  become  liable 
to  the  satisfaction  of  any  debts  contracted  prior  to  the  is- 
suance of  the  patent  therefor,^  clearly  was  not  intended 
to  prevent  him  from  creating  by  contract,  for  his  own 
benefit,  a  special  lien  thereon.  We  think  the  obvious  in- 
tention and  meaning  of  that  section  is  to  protect  the  home- 
steader, and  is  in  no  sense  a  restraint  upon  him  in  the 
use  of  his  land.  Such  is  the  universal  rule  of  interpre- 
tation in  construing  exemption  statutes,  and  such,  we 
think,  is  the  interpretation  to  be  given  section  2296  of 
the  homestead  act.  The  debts  provided  against  by  that 
section  are  those  that  may  be  enforced  by  general  execu- 
tion against  the  debtor,  and  not  burdens  imposed  thereon 
by  his  own  volition.  We  know  of  no  instance  where  an 
exemption  statute  has  been  otherwise  construed." 

Wilcox  V.  Johuj  supra : 

"It  has  been  held  in  a  few  cases  that  a  mortgage  or  a 
deed  of  trust  upon  land  is  a  ^rant  or  conveyance  within 
the  meaning  of  the  statute,  and  consequently  void.  Brews- 
ter V.  Madden,  15  Kan.  249 ;  Brake  v.  Ballou,  19  Kan. 
397 ;  Ainsworth  v.  Miller,  20  Kan.  220.  And  this  seems 
to  have  been  the  ruling  of  the  land  department  at  one 
time,  but  as  early  as  1882,  Mr.  Teller,  the  secretary  of 
the  interior,  called  attention  to  the  unsoundness  of  the 
prior  decisions  of  the  department,  and  in  a  carefully  pre- 
pared opinion  held  that  the  mere  possibility  of  a  title  re- 
sulting for  the  benefit  of  another  person,  as  in  the  case  of 
a  mortgage,  was  not  sufficient  to  prevent  the  pre-emptor 
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from  obtaining  patent.  The  rule  then  announced,  has, 
we  think,  l)een  uniformly  followed  by  the  department 
since.  It  is  foimded  upon  sound  reasons,  and  in  practice 
it  has  not  infrequently  been  of  benefit  to  settlers  in  nego- 
tiating loans  to  carry  them  over  periods  of  drought,  or  of 
business  depression,  and  should  be  maintained  if  not  in- 
consistent with  the  terms  of  the  statute,  as  it  is  of  thq 
highest  importance  that  the  decisions  of  the  courts  in  these 
matters  should  be  in  harmony  with  the  rulings  of  the  land 
department." 

Stark  V,  Duvall,  supra: 

"It  is  also  provided  in  section  2296  of  the  Revised 
Statutes  of  the  United  States  (upon  homesteads)  that  ^no 
lands  acquired  under  the  provisions  of  this  chapter  shall 
in  any  event  become  liable  to  the  satisfaction  of  any  debt 
contracted  prior  to  the  issuing  of  the  patent  therefor.' 
This  section  does  not  prohibit  the  borrowing  of  money 
at  the  option  of  the  homesteader.  It  prohibits  the  land 
being  taken  from  him  for  the  satisfaction  of  past  indebt- 
edness. It  is  intended  as  a  protection  to  the  homesteader, 
and  not  as  a  limitation  upon  his  control  over  the  land, 
in  disposing  of  or  borrowing  money  upon  it." 

Fuller  V.  Hunt,  supra: 

"The  first  question  presented  is,  as  to  whether  a  per- 
son who  has  entered  upon  land  under  the  homestead  act 
can  make  a  valid  mortgage  upon  the  same  prior  to  the 
time  when  he  is  entitled  to  make  final  proof.  It  is 
claimed  by  the  appellant  that  he  cannot,  because  it  is 
provided  in  the  homestead  act  that  the  land  shall  not 
become  liable  to  the  satisfaction  of  any  debts  contracted 
prior  to  the  issuance  of  the  patent.  The  debt  sought  to 
be  enforced  was  contracted  prior  to  the  issuance  of  the 
patent.  It  is  abundantly  evident  that  the  land  could  not 
have  been  reached  by  general  execution.  If  the  land  is 
liable  at  all,  it  is  by  virtue  of  the  act  by  which  the  debtor 
undertook  to  create  a  special  lien  upon  it,  and  we  have  to 
say  that  we  think  that  the  debtor's  act  had  that  effect. 
Mere  exemptions  from  execution  do  not  prevent  the  debt- 


WEBER  V.  LAIDLBR.  151 


Sept.  1901.]  Opinion  of  the  Court — Hadley,  J. 

• 

or  from  creating  such  lien.  Exemptions  are  provided 
merely  for  the  debtx)r's  protection.  Such  is  the  general 
rule,  and  such,  it  appears  to  us,  is  the  intention  of  the 
homestead  act.  The  only  reason  suggested  why  the  claim- 
ant under  the  homestead  act  should  not  be  allowed  to 
mortgage  his  homestead  is,  that  it  would  be  against  public 
interest.  But  the  fact  that  the  act  provides  against  alien- 
ation by  the  claimant,  and  does  not  provide  against  mort- 
gaging unless  alienation  includes  mortgaging  (a  point 
which  will  1)0  hereafter  considered)  indicates  that  it  was 
not  deemed  to  be  against  the  public  interest  that  the  claim- 
ant should  mortgage  his  homestead." 

Spiess  V.  Neuherg,  supra : 

"While  the  title  remains  in  the  United  States,  it  is 
undoubtedly  true  that  'no  lands  acquired  under  the  pro- 
visions of  that  law  can  'in  any  event  become  liable  to  the 
satisfaction  of  any  debt  contracted  prior  to  the  issuing 
of  the  patent  therefor.'  Such  is  the  statute.  Sec.  2296, 
E.  S.  of  U.  S.  This  court  has  held  that  prior  to  such 
issuance  of  a  patent  such  lands  were  not  liable  to  attach- 
ment, execution,  or  mechanic's  lien.  Oile  v.  Hallock,  33 
Wis.  523 ;  Paige  v.  Peters,  70  Wis.  178.  In  the  case  last 
cited  it  is  said  in  the  opinion,  in  effect,  that  the  right  of 
the  occupant  of  such  lands  to  mortgage  his  interest  in 
the  same  does  'not  come  within  the  prohibition  of  the 
federal  statutes  cited.'  That  assertion  is  not  only  sus- 
tained by  the  authorities  there  cited,  but  others.  .  .  . 
We  are  not  aware  of  any  adverse  decision  in  the  supreme 
court  of  the  United  States." 

Jones  V.  Yoakam,  supra : 

*'As  to  the  first  objection  to  this  mortgage  we  are  of 
the  opinion  that  it  is  not  at  all  material  when  the  debt 
was  originally  contracted,  wliether  before  or  after  the 
making  of  the  final  proof  of  settlement,  etc. 
All  that  congress  could  have  intended  by  this  section  [§  4 
of  the  homestead  act]  was,  that  the  owner  of  such  home- 
stead should  not  be  deprived  of  the  land  by  virtue  of 
legal   process  founded   on   a   debt  contracted  before  the 
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patent  has  issued.  It  was  not  intended  to  do  more  than 
protect  him  against  the  compulsory  payment  of  such  a 
deht.  Mark  the  language  employed:  ^'No  land  .  .  . 
shall  be  liable,'  etc.,  that  is,  bound,  or  answerable,  in  law, 
or  equity." 

Thus  it  appears  that  the  overwhelming  weight  of  au- 
thority is  in  favor  of  sustaining  mortgages  executed  prior 
to  the  issuance  of  a  patent. 

One  other  question  remains  to  be  discussed  in  this 
case.  The  answer  avers  that  the  mortgage  was  executed 
before  actual  entry  was  made,  and  it  is  suggested  that  the 
mortgagors  had  no  interest  whatever  which  could  have 
been  mortgaged.  The  onlv  case  herein  cited  in  which  this 
exact  state  of  facts  existed  is  that  of  Kirhaldie  v.  LatTa- 
bee,  supra.  In  that  case  the  answer  set  up  as  a  special 
defense  that,  after  making  the  note  and  mortgage,  Larra- 
bee  made  an  entry  of  the  mortgaged  premises  under  the 
federal  homestead  law;  but  the  court  sustained  the  mort- 
gage. As  heretofore  stated,  if  tlie  ordinary  rule  of  estop- 
pel is  not  invoked  here,  it  must  be  because  it  is  prohibited 
bv  the  federal  statute.  But,  since  we  have  seen  that  the 
statute  is  not  intended  as  a  prohibition,  the  general  doc- 
trine of  estoppel  must  apply  to  this  as  to  any  other  case 
where  lands  are  mortgaged  by  one  not  having  title,  but 
who  afterward  acquires  title.  When  a  person  contracts 
an  obligation  to  another,  and  grants  a  mortgage  on  prop- 
erty of  which  he  is  not  then  the  owner,  the  mortgage  is 
valid  if  the  debtor  ever  afterwards  acquires  the  owner- 
ship of  the  property  bv  any  right.  2  Herman,  Estoppel, 
§  895,  p.  1018. 

The  judgment  of  the  lower  court,  being  in  harmony 
with  the  weight  of  adjudicated  cases,  is  therefore  affirmed. 

Reavis,  C.  J.,  and  Fullertox^  Axders,  Duxbar, 
Mount,  and  White,  JJ.,  concur. 


PORT  ANGELES  v.  LAURIDSEN.  153 

Sept.  1901.]  Opinion  Per  Curiam. 


[No.   8008.     Decided  September  17,  1001.] 

City  of  Port  Angeles  et  ah.  Respondents,  v.  G.  M.  *»  iwl 

^  81    1571 

Lauridsen  et  aL,  Appellants.  1 26  iss 

I  41    569 

MUXICIPAL    CORPOBATIONS  —  INVALID    ASSESSMENT    FOB     STREET     IM- 
FBOVEMENT  —  BEABSB8SMENT. 

Laws  1893,  p.  226,  8  1*  which  prorides  for  a  reassessment  to 
pay  the  cost  of  a  local  improvement  In  case  the  original  assess- 
ment has  been  declared  invalid  does  not  contemplate  a  direct 
proceeding  for  the  purpose  of  adjudicating  the  invalidity  of  the 
assessment  upon  any  particular  lot,  but  it  is  sufficient  if  the 
illegality  of  the  assessment  has  been  declared  in  litigation  in- 
volving other  lots. 

SAME  —  rOBECLOSUBB  OF  ASSESSMENT  LIEN  —  BIGHT  OF  CITT  TO   SUB- 
B06ATI0N. 

In  an  action  by  a  city,  after  a  reassessment  for  a  street  im- 
provement, to  have  itself  declared  subrogated  to  the  rights  of 
warrant  holders  whose  claims  against  a  street  improvement 
fund  the  city  had  been  compelled  to  pay  by  reason  of  its  negli- 
gence in  failing  to  provide  the  fund,  parties  against  whom  a  re- 
assessment has  been  levied  cannot  question  the  city's  right  to 
subrogation,  where  they  have  paid  neither  the  original  assess- 
ment nor  the  reassessment. 

Appeal  from  Superior  Court,  Clallam  County. — Hon. 
James  G.  McClinton^  Judge.    Affirmed. 

George  C.  Hatch,  for  appellants. 

James  Stewart  and  Preston  &  Embree,  for  respondents. 

Peb  Curiam. — This  is  an  action  brought  by  respondent, 
the  city  of  Port  Angeles,  to  foreclose  a  reassessment  on 
certain  lots  of  appellants  for  the  improvement  of  First 
street.  Respondent  Bridges  intervened  on  the  ground 
that  he  was  owner  of  certain  of  the  grade  warrants  issued 
by  the  city  for  said  improvement.  The  contract  for  the 
improvement  was  let  in  the  fall  of  1801,  and  warrants  in 
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payment  of  the  work  done  were  issued  to  said  contractor 
on  the  First  street  fund.  After  said  warrants  were  issued, 
and  during  the  year  1897,  owners  of  said  warrants  to  the 
amount  of  $22,198.33  commenced  in  the  lower  court  cer- 
tain actions  against  the  city,  alleging  that,  owing  to  its 
negligence  in  not  collecting  said  sum,  with  interest,  on  the 
abutting  property,  they  had  been  damaged  in  said  amount. 
Judgments  in  said  actions  were  rendered  against  the  city 
for  damages,  the  said  $22,198.33  of  warrants  were  sur- 
rendered to  the  city  and  canceled,  and  the  city  discharged 
said  judgments  by  issuing  warrants  on  its  general  fund. 
The  city  in  this  action  asked  to  be  subrogated  to  the  rights 
of  said  warrant  holders  to  the  amount  of  said  warrants  so 
canceled.    Judgment  was  rendered  in  favor  of  the  city. 

Error  of  the  court  is  assigned  in  finding  that  the  original 
assessment  was  declared  void  by  any  court,  in  finding  that 
a  notice  was  given  prior  to  making  said  reassessment,  in 
conchiding  that  said  original  assessment  was  invalid  and 
that  said  reassessment  was  valid,  and  in  refusing  to  adopt 
defendants'  findings  of  fact  and  conclusions  of  law.  In 
addition  to  the  fact  that  the  original  assessment  was  in- 
valid, the  record  shows  that  it  was  declared  invalid  by  a 
competent  court  of  record, — ^not,  it  is  true,  in  an  action 
wherein  the  particular  assessment  involved  in  this  case 
was  involved;  but  it  is  sufficient  that  its  legality  has 
been  declared  directly,  or  by  virtue  of  the  decision  of  any 
competent  court.  It  was  said  in  State  ex  rel.  Hemen  v. 
Ballard,  16  Wash.  418  (47  Pac.  970),  that  the  Laws  of 
1893,  p.  226,  §  1,  providing  for  a  reassessment  for  local 
improvements  in  cities  and  towns  when  the  original  assess- 
ment has  been  declared  invalid  for  any  cause,  do  not  con- 
template a  direct  proceeding  for  the  purpose  of  adjudicat- 
ing its  invalidity,  but  it  is  sufficient  if  its  illegality  has 
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been  declared  either  directly  or  by  virtue  of  any  decision 
of  a  court.  This  rule  was  again  announced  in  Tumwater 
V.  Fix,  18  Wash.  153  (51  Pac.  353).  We  are  satisfied 
from  the  whole  record  that  the  reassessment  was  valid, 
and  that  sufficient  notice  was  given  to  the  property  holders. 
It  is  also  in  evidence  that  it  was  the  intention  of  the  city 
to  be  subrogated  to  the  rights  of  the  original  warrant 
holders,  and  it  should  be  so  subrogated.  Nor  do  we  think 
that  the  appellants  are  in  any  position  to  question  this 
right  of  the  city.  Certain  it  is  that  they  have  not  paid  the 
assessment  which  was  legally  made  upon  their  property. 
They  have  neither  paid  the  first  assessment  which  they 
now  claim  was  a  valid  assessment,  nor  have  they  paid  the 
reassessment  the  validity  of  which  they  dispute.  They 
have  not  placed  themselves  by  their  own  pleadings  and 
proofs  in  an  equitable  position  before  this  court,  and,  con- 
sidering the  whole  record,  the  judgment  will  be  affirmed. 


[No.  3904.     Decided  September  21,   1001.] 

County  of  Yakima,  Respondent,  v.  A.  P.  Conrad  et  al,. 

Appellants. 

HIOHWATB  —  ESTABLISHMENT     BT     1»BESCBIPTI0N  —  SUFFICIENCY     OF 
EVIDENCE. 

In  an  action  to  restrahi  defendants  from  obstructing  a 
public  highway  the  court  was  warranted  in  finding  the  establish- 
ment by  prescription  of  a  road  forty  feet  in  width,  when  it  ap- 
peared from  the  evidence  that  the  road  had  been  used  by  the 
public  for  over  twenty  years,  during  more  than  ten  of  which  the 
land  on  which  it  was  located  was  public  land  of  the  United 
States;  that  the  road  as  used  was  wide  enough  for  two  or  three 
wagons  to  pass  abreast;  that  there  had  been  variations  of  a  few 
feet  from  time  to  time  in  the  road  as  traveled;  and  that  the 
road  had  not  been  fenced  by  defendants  until  after  the  prescrip- 
tive rights  of  the  public  had  become  matured. 
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SAME  —  PTJBLIC  USER  —  WIDTH  OV  BOAD. 

The  act  of  the  court  in  decreeing  the  establishment  by  pre- 
scription of  a  highway  forty  feet  in  width  was  not  erroneous, 
where  the  law  fixed  the  maximum  width  of  county  roads  at  sixty 
feet  and  the  minimum  width  at  thirty  feet,  since  an. easement, 
when  acquired  by  user,  cannot  be  limited  to  the  actual  beaten 
path,  but  may  be  as  broad  as  the  public  require  for  passing  as 
well  as  for  traveling  in  one  direction. 

Appeal  from  Superior  Court,  Yakima  County. — Hon. 
John  B.  Davidson,  Judge.    Affirmed. 

Whit  son  £  Parker,  for  appellants. 

John  J.  Rudkin,  Prosecuting  Attorney,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

White,  J. — This  is  an  action  by  the  county  of  Yakima 
to  restrain  the  appellants  from  fencing  up  or  in  any  man- 
ner obstructing  public  travel  upon  the  line  of  a  certain 
road.  The  road  is  described  in  the  complaint,  and  it  is 
alleged  that  for  twenty-five  years  last  past  a  public  road 
sixty  feet  in  width  has  been  kept  up  and  maintained  by 
said  county  on  the  line  of  said  road;  that  during  all  of 
said  time  said  road  has  been  used  and  traveled  without 
interruption  by  the  general  public,  and  such  use  has  been 
open  and  notorious  and  under  a  claim  of  right;  and  that 
during  the  period  of  twenty-five  years  the  road  has  been 
worked  and  kept  up  at  the  expense  of  the  public  by  and 
through  the  board  of  county  commissioners  of  Yakima 
county  and  the  road  supervisors  thereof.  It  is  further 
alleged  that  in  1899  the  appellants  wrongfully  and  un- 
lawfully obstructed  said  road  by  constructing  and  main- 
taining a  fence  across  said  road  upon  and  along  the  east 
and  south  lines  of  section  23,  township  12  north,  of  range 
15  east,  and  since  said  time  have  prevented  the  public 
from  using  said  road.     The  court  found  that  for  twenty- 
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five  years  last  past  a  public  road  forty  feet  in  width  had 
been  kept  up  and  maintained  by  the  county  upon  the 
line  of  the  road  set  out  in  the  plaintiff's  complaint ;  that 
during  all  of  said  times  said  line  of  road  has  been  used 
and  traveled  without  interruption  by  the  general  public, 
and  such  use  has  been  open  and  notorious  and  under  a 
claim  of  right ;  that  during  said  period  of  twenty-five  years 
the  road  has  been  worked  and  kept  up  at  the  expense  of 
the  public,  by  and  through  the  county  commissioners  of 
Yakima  county  and  the  road  supervisors  thereof;  and 
that  the  appellants  wrongfully  obstructed  it  in  the  manner 
complained  of.  This  road  was  over  public  lands  within 
the  grant  of  the  Northern  Pacific  railroad.  The  title  to 
the  lands  in  section  23,  township  12  north,  of  range  15 
east,  W.  M.,  vested  in  the  railroad  on  May  24,  1884.  The 
obstruction  was  placed  by  appellants  at  the  east  line  of 
said  section  by  building  a  fence  across  the  road.  Testi- 
mony was  taken  on  June  18,  1900.  Eglin,  a  witness  for 
respondent,  "knew  the  road  for  twenty-five  years  or  twenty- 
eight  years.  It  was  used  by  the  general  public  that  long. 
It  was  always  left  open  for  public  travel  until  this  slim- 
mer (1900).  Last  summer  there  was  a  gate  put  in.  That 
gate  was  at  the  lower  end  of  section  23.  Boad  work  was 
done  on  the  road  for  twenty-five  or  more  years.  The 
lower  end  of  the  road  on  section  23  was  used  for  more 
than  ten  years  and  the  upper  end  runs  exactly  where  it  has 
been  for  twenty-five  years.  They  have  changed  it  around 
a  little,  but  not  very  much,  not  to  exceed  eighty  or  a  hun- 
dred feet."  Rudkin,  for  the  respondent,  testified  that  he 
was  familiar  with  the  road  for  fifteen  or  twenty  years. 
His  testimony  is  to  the  effect  "that  the  road  described  in 
the  complaint  across  section  23,  etc.,  is  the  same  old  road 
always  used  and  that  it  had  been  worked  as  a  county 
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road  every  year ;  that  where  it  was  obstructed  it  had  been  | 

traveled  for  over  fifteen  years  as  a  county  road;  that  it  ' 

has  never  been  changed  more  than  the  distance  of  two  i 

wagons  passing  each  other."  John  Wetzel,  for  the  respond- 
ent, testified  "that  he  had  known  the  road  for  twenty  I 
years ;  was  familiar  with  the  way  it  ran  across  the  section ;  ' 
that  the  road  was  not  changed  imtil  last  year ;  that  it  had 
been  a  road  for  twenty  years,  had  been  worked  as  such  j 
and  kept  in  good  condition,  and  was  the  main  traveled 
road.  There  were  some  little  changes  in  the  line  of  the  j 
road,  about  twenty-five  feet."  He  testified  to  the  obstruc- 
tion of  the  road  last  simimer,  and  that  then  the  road  was 
moved  over  on  to  the  reservation.  From  the  testimony, 
this  would  seem  to  be  the  Indian  reservation.  Mr.  Rob- 
erts, for  appellants,  testified  "that  the  road  had  been 
changed  several  times  on  the  land  of  the  appellants;  that 
from  the  start  it  had  not  been  changed  where  the  fence 
had  been  placed  across  it;  that  the  road  had  been  used 
for  over  twenty  years  at  that  place."  J.  H.  Conrad,  for 
the  appellants,  testified  "that  he  had  known  of  the  road 
since  1871;  that  the  road  was  changed  across  section  23 
three  or  four  times ;  that  the  public  had  used  part  of  the 
road  on  section  23  for  twenty  years  last  past"  Albert 
Conrad,  one  of  the  appellants,  testified  "that  he  fenced 
up  the  wagon  track  seven  years  ago  and  put  in  gates 
and  the  general  public  were  allowed  the  use  by  opening 
gates."  Jack  Shaw,  for  the  appellants,  testified  that  the 
road  was  not  materially  changed  where  it  went  through 
section  23.  Bart  Conrad,  one  of  the  appellants,  testified 
"that  the  road  had  been  changed  a  little  bit  across  section 
23,  probably  forty  feet  for  a  quarter  of  a  mile;  that  they 
never  disputed  the  right  of  the  public  to  use  the  road  until 
they  changed  it  over  on  to  the  reservation  about  a  year 
ago." 
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This,  in  substance,  is  the  testimony.  The  testimony  as 
to  changes  in  the  road  on  appellants'  land  is  not  very  clear. 
The  material  changes  seem  to  have  been  on  other  parts  of 
the  road.  The  evidence  as  to  the  width  of  the  road  is  not 
clear ;  there  is  no  testimony  further  than  it  was  the  width 
of  two  or  three  wagons.  The  court  fixed  the  width  of  the 
road  at  forty  feet.  We  think  the  court  was  justified  in 
finding  from  the  evidence  the  facts  as  found  by  the  court, 
and  that  this  case  falls  within  the  rule  laid  down  by  this 
court  in  Smith  v.  Mitchell,  21  Wash.  536  (58  Pac.  667, 
75  Am.  St  Eep.  858),  and  State  v.  Horlacher,  16  Wash. 
325  (47  Pac  748).  Fencing  a  road  after  the  prescriptive 
rights  of  the  public  had  become  matured  is  immaterial. 
The  first  act  of  the  appellants  evincing  any  intention  to 
exclude  the  public  from  the  uninterrupted  use  of  the  road 
was  when  they  moved  the  road  over  on  the  reservation. 
tJnder  the  general  laws  of  this  state,  at  the  time  the  rights 
of  the  public  became  fixed  in  this  road  the  maximum 
width  of  county  roads  was  sixty  feet,  and  the  minimum 
width  thirty  feet.  This  is  a  circumstance  that  the  court 
could  take  into  consideration  in  fixing  the  width  of  the 
road.  After  the  right  to  a  highway  has  been  acquired  by 
usage,  the  public  are  not  limited  to  such  width  as  has 
actually  been  used.  The  right  acquired  by  prescription 
and  use  carries  with  it  such  width  as  is  reasonably  neces- 
sary for  the  public  easement  of  travel,  and  the  width  must 
be  determined  from  a  consideration  of  the  facts  and  cir- 
cumstances peculiar  to  the  case.  Whatever  may  be  the 
width  in  any  particular  case,  the  easement,  when  acquired 
by  user,  cannot  be  limited  to  the  actual  beaten  path.  White- 
sides  V.  Green,  13  Utah,  341  (44  Pac.  1032,  57  Am.  St. 
Kep.  740) ;  Elliott,  Roads  &  Streets  (2d  ed.)  §  174,  and 
cases  cited.    It  is  generally  a  question  of  fact  to  be  deter- 
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mined  under  the  circumstances  of  each  particular  case, 
and  the  easement  may  be  as  broad  as  the  public  require 
for  passing  as  well  as  traveling  in  one  direction.  Davis  v, 
Clinton,  58  Iowa,  389  (10  N.  W.  768). 

The  judgment  of  the  court  below  is  affirmed. 

Keavis^  C.  J.,  and  Dunbae^  Mount,  Anbebs,  Fuller- 
ton  and  Hadley,  JJ.,  concur. 
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[No.   3912.     Decided   September  25,   1901.] 

The  State  of  Washington,  Respondent,  v.   John  E. 

Maines,  Appellant. 

APPEAL  —  COIVFLICT  BETWEEN   AGREED   STATEMENT  OF  FACTS   AND  ONE 
CEBTIFDSD  BY  JUDGE  —  WHICH   BEGOBD  BEVIEWABLE. 

Where  the  trial  Judge  refuses  to  certify  to  a  statement  of 
facts  stipulated  by  the  parties  to  an  appeal,  but  prepares  and 
certifies  a  different  statement  of  the  facts,  with  his  certificate 
attached  that  it  is  a  true  and  correct  statement  of  the  matter? 
and  proceedings  had  at  the  trial,  the  supreme  court  can  consider 
only  the  statement  so  certified,  under  Bal.  Code,  §  5060,  which 
provides  that  "the  judge  shall  certify  that  the  matters  and  pro- 
ceedings embodied  in  the  bill  or  statement,  as  the  case  may  be, 
are  matters  and  proceedings  occurring  in  the  cause  and  that  the 
same  are  thereby  made  a  part  of  the  record  therein;  and,  when 
such  is  the  fact,  he  shall  further  certify  that  the  same  contains 
all  the  material  facts,  matters  and  proceedings  heretofore  occur- 
ring in  the  cause  and  not  already  a  part  of  the  record  therein,  or 
(as  the  case  may  be)  such  as  the  parties  have  agreed  to  be  all 
that  are  material  therein." 

LABCENT  BY  EMBEZZLEMENT  —  ELEMENTS  OF  CBIME  —  CONTEBSION  BY 
AGENT. 

Where  goods  are  intrusted  by  one  to  another  for  the  purpose 
of  sale  on  commission,  the  goods  or  the  money  therefrom  to  be 
accounted  for  daily,  and  the  amount  of  commission  deducted  from 
the  moneys  received  and  paid  over  to  the  one  selling  the  goods, 
the  relation  between  the  parties  is  that  of  principal  and  agent, 
instead  of  debtor  and  creditor,  and  where  the  party  intrusted 
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with  the  goods  sells  same  and  fails  to  turn  over  the  proceeds  of 
the  sale  over  and  above  his  commissions  he  is  guilty  of  larceny 
by  embezzlement,  under  Bal.  Code,  97119,  which  provides  that 
**if  any  agent,  clerk,  officer,  servant  or  person  to  whom  any  money 
or  other  property  shall  be  entrusted,  with  or  without  hire,  shall 
fraudulently  convert  to  his  own  use,  ...  or  shall  fail  to 
account  to  the  person  so  entrusting  it  to  him,  he  shall  be 
deemed  guilty  of  larceny.' 


r« 


Appeal  from  Superior  Court,  Walla  Walla  County. — 
Hon.  Thomas  H.  Bbexts^  Judge.    Affirmed. 

John  n.  McDofuddj  for  appellant. 

Oscar  Cain,  Prosecuting  Attorney,  for  the  State. 

The  opinion  of  the  court  was  delivered  by 

Hadley,  J. — ^Appellant,  having  been  charged  with  the 
crime  of  larceny,  was  tried,  f otlnd  guilty,  and  sentenced  by 
the  court  to  serve  a  term  of  two  years  and  nine  months 
imprisonment  in  the  state  penitentiary.  There  appears 
in  the  record  what  purports  to  be  an  agreed  statement  of 
facts  signed  by  counsel  for  appellant  and  the  prosecuting 
attorney,  to  which  is  attached  a  certificate  of  the  trial  judge 
containing  the  following : 

'^That  the  said  annexed  statement  of  facts  contains  what 
the  parties  hereto,  by  their  respective  counsel,  have  agreed 
by  written  stipulation  annexed  thereto  to  be  all  the  ma- 
terial facts  therein ;  that  the  same  was  presented  to  me  for 
authentication  on  the  24th  day  of  January,  1901;  that 
I  declined  to  certify  the  same  as  a  part  of  the  record  in 
the  cause  for  the  reason  that,  as  I  remembertheproceedings 
therein,  the  same  is  incorrect ;  that  thereupon  I  prepared, 
certified  and  sent  to  the  clerk  for  filing  a  true,  full  and 
correct  statement  of  said  proceedings  according  to  my  re- 
membrance of  them  so  far  as  material,  which  said  state- 
ment was  authenticated  as  hereto  appended  following  this 
certificate.  *' 

11 — 26  WASH. 
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Following  the  above  is  a  stenographic  transcript  of  a 
portion  of  the  evidence  taken  at  the  trial  and  certain  of 
the  instructions  given  the  jury,  to  which  is  attached  the 
following  certificate : 

"I,  Thomas  It  Brents,  judge  of  the  above  entitled  court 
and  the  judge  presiding  at  the  trial  of  the  above  cause,  do 
hereby  certify  that  the  annexed  statement  of  facts  contains 
a  true  and  correct  statement  of  the  matters  and  proceed- 
ings had  at  the  trial  of  said  cause,  and  the  same  are  hereby 
made  a  part  of  the  record  herein;  that  said  statement 
contains  all  the  material  evidence  in  relation  to  the  con- 
tract of  employment  between  the  defendant  and  the  com- 
plaining witness  Buford,  and  of  the  instructions  of  the 
court  relating  thereto  that  are  necessary  for  a  review  by 
the  higher  court." 

It  is  urged  by  appellant  that  the  agreed  statement  is  the 
only  one  properly  before  tne  court  It  will  be  observed 
that  the  trial  judge  expressly  says  in  the  certificate  first 
above  mentioned,  that  he  declined  to  certify  said  agreed 
statement  as  a  part  of  the  record  in  the  cause.  In  the  con- 
sideration of  appellant's  contention  we  are,  therefore,  con- 
fronted with  this  declaration  of  the  court, — ^that  the  agreed 
statement  is  not  a  part  of  the  record.  Section  5060,  Bal. 
Code,  provides  that, 

"The  judge  shall  certify  that  the  matters  and  proceed- 
ings embodied  in  the  bill  or  statement,  as  the  case  may  be, 
are  matters  and  proceedings  occurring  in  the  cause  and 
that  the  same  are  thereby  made  a  part  of  the  record 
therein." 

Manifestly,  therefore,  the  trial  judge  must  declare  by 
his  certificate  that  the  statement  is  made  a  part  of  the 
record  before  this  court  can  consider  it  as  such.  The  same 
section  of  the  statute  above  mentioned  provides  a  remedy 
by  mandate  from  this  court  when  the  judge  refuses  to  set- 
tle or  certify  a  statement  of  facts  in  a  proper  case.    In  the 
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event  the  judge  should  arbitrarily  or  without  legal  reason 
decline  to  make  a  proposed  statement  a  part  of  the  record^ 
there  is  ik)  resulting  hardship,  since  an  ample  remedy 
exists.  But  until  it  has  been  made  to  appear  to  this  court, 
upon  proper  application,  that  the  trial  judge  has  wrong- 
fully declined  to  make  a  proposed  statement  a  part  of  the 
record,  we  cannot  consider  that  a  part  of  the  record  which 
he  expressly  declares  is  not  such.  The  second  certificate 
above  set  forth  expressly  declares  that  the  statement  to 
which  it  is  attached  is  made  a  part  of  the  record  herein, 
and  we  see  no  escape  from  the  conclusion  that  the  state- 
ment referred  to  therein  is  the  one  now  before  the  court. 
Appellant's  counsel  insist  that  it  appears  from  the  record 
that  it  was  the  duty  of  the  court  to  certify  the  stipulated 
statement  of  facts,  and  that  this  court  should  now  treat  the 
certificate  that  was  made  as  sufficient  to  make  it  a  part  of 
the  record.  In  support  of  this  contention  they  invoke  the 
further  provision  in  the  section  of  the  statute  above  men- 
tioned, which  is  as  follows : 

"And  when  such  is  the  fact  he  shall  further  certify  that 
the  same  contains  all  the  material  facts,  matters  and  pro- 
ceedings heretofore  occurring  in  the  cause  and  not  already 
a  part  of  the  record  therein,  or  (as  the  case  may  be)  such 
thereof  as  the  parties  have  agreed  to  be  all  that  are  material 
therein." 

In  State  ex  reh  Hersner  v.  Arthur^  7  Wash.  358  (35 
Pac.  120),  this  court  in  its  opinion  seems  to  have  con- 
strued the  above  statute  as  meaning  that  the  trial  judge 
shall  certify  an  agreed  statement  of  facts.  In  that  case 
the  precise  question  presented  here  was  not  involved,  but 
in  the  discussion  therein,  and  by  way  of  emphasizing  the 
logical  conclusion  of  the  argument  there  used,  the  court 
did  interpret  the  portion  of  the  statute  invoked  by  counsel 
here  as  meaning  that  if  the  parties  actually  agree  that  the 
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statement   contains  the  material  facts,   the  judge   shall 
so  certify.    In  the  opinion,  at  page  364,  it  is  said : 

"It  is  objected  that  this  construction  of  the  statute 
would  place  the  settlement  of  a  statement  of  facts  in  the 
hands  of  the  litigants,  or  their  attorneys,  and  that  the  effect 
might  be  to  make  this  court  a  court  of  original  jurisdic- 
tion. A  glance  at  §  12  of  the  same  act  (Laws  1893,  p. 
116),  leaves  no  doubt  of  the  legislative  intention  to  confer 
this  power  of  settlement  on  the  parties,  for  it  specially  pro- 
vides that  in  case  of  the  death  of  a  judge  the  statement  may 
be  settled  by  stipulation  of  the  parties  with  the  same  effect 
as  if  duly  settled  and  certified  by  such  judge  while  still  in 
office;  so  that  the  only  question  remaining  in  my  mind 
is  the  question  of  the  constitutionality  of  the  act,  and  I 
hardly  think  that  the  remote  possibility  of  attorneys  enter- 
ing into  a  collusion,  in  violation  of  their  oaths  as  officers 
of  the  court,  to  impose  a  false  record  upon  this  court  is  a 
sufficient  consideration  to  warrant  this  court  in  holding  the 
legislative  act  unconstitutional.  If  such  a  case  should  arise, 
and  was  brought  to  the  attention  of  the  court,  I  have  no 
doubt  of  the  power  of  the  court  to  relieve  itself  of  the  at- 
tempted imposition.*' 

The  same  interpretation  is  suggested  near  the  close  of 
the  opinion  in  State  ex  rel.  Smith  v.  Parker,  9  Wash.  653 
(38  Pac.  156).  In  that  case  there  was  no  written  stipula- 
tion between  the  parties  that  the  statement  contained  all 
the  material  facts,  and  the  court  said : 

"The  act  does  provide  for  a  certificate,  in  certain  cases, 
that  the  statement  presented  contains  such  of  the  material 
facts  as  the  parties  have  agreed  to  be  all  that  are  material ; 
but  that  would  be  a  different  case  from  this — one  in  which 
the  written  stipulation  of  the  parties  would  be  necessary. 
The  judge  in  such  a  case  will  rely  upon  the  successful 
party  to  protect  himself  by  the  terms  of  the  stipulation 
against  any  surprise  of  the  kind  alluded  to,  and  his  certi- 
ficate amounts  to  little  more  than  an  authentication  of  the 
signatures  of  the  stipulators.     But  in  the  case  before  us 
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there  is  no  element  of  a  stipulation,  or  an  agreement  of  any 
kind." 

Whatever  might  be  said  upon  this  question  if  it  were 
an  original  one,  involving  as  it  does  the  possibility  of  im- 
posing a  false  or  insufficient  record  upon  the  court,  still 
this  court  has  already  construed  the  statute  as  above  shown. 
We  have  reviewed  this  construction  because  of  the  extended 
discussion  of  the  subject  by  counsel  in  their  briefs,  and 
because  of  the  earnest  and  able  discussion  thereof  by  the 
learned  trial  judge  in  his  written  opinion,  found  with  the 
files  herein.  But  this  case  is  now  here  upon  appeal,  and, 
as  already  stated,  we  must  consider  as  a  part  of  the  record 
that  only  which  the  court  below  has  regularly  certified  to 
be  such.  It  is  that  certificate  which  gives  vitality  to  the 
record  and  confers  upon  this  court  jurisdiction  to  consider 
it.  If  appellant  was  really  aggrieved  by  the  refusal  to 
sign  the  agreed  statement,  he  should  have  sought  at  the 
proper  time  and  in  the  proper  channel,  by  mandamus,  to 
procure  the  certificate  which  would  have  made  the  agreed 
statement  a  part  of  the  record. 

Turning  now  to  the  merits  of  the  case,  we  find  that  ap- 
pellant was  tried  under  §  7119,  Bal.  Code,  which  desig- 
nates the  crime  therein  defined  as  "larceny,"  and  which 
is  popularly  called  "larceny  by  embezzlement."  The  evi- 
dence shows  that  one  Buford  was  the  owner  of  a  large  num- 
ber of  rubber  returning  balls,  which  he  was  selling  at  dif- 
ferent places,  and  he  employed  the  appellant  to  sell  these 
balls  for  him.    Buford  testified  as  follows : 

"Q.  What  is  your  name?  A.  Talton  Buford.  Q. 
WTiere  do  you  reside?  A.  My  home  is  in  Texas.  Q. 
What  is  your  business  ?  A.  For  some  time  I  have  been 
in  the  business  of  selling  rubber  returning  balls.  Q.  Do 
you  know  the  defendant,  John  E.  Maines  ?  A.  I  do.  Q. 
Has  he  ever  been  in  your  employ?     A.     Yes,  sir.     Q. 
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When?  A.  This  fall.  Q.  What  was  he  doing  i  A.  He 
sold  balls  for  me  a  week  at  The  Dalles,  a  week  at  North 
Yakima,  and  during  the  fruit  fair  here  in  Walla  Walla. 
Q.  What  was  your  arrangement  or  agreeiuent  with  him 
in  reference  to  the  sale  of  these  balls  ?  A..  The  agreement 
at  first  was  that  he  was  to  sell  the  balls  at  10  cents  apiece 
and  I  was  to  give  him  20  per  cent  of  the  amount  received 
for  making  the  sales.  On  the  last  day  of  the  fair  here,  the 
6th  day  of  October,  the  stock  of  balls  had  run  down  so  low 
that  I  told  him  I  could  not  pay  so  much,  but  that  I  would 
allow  him  10  per  cent,  and  if  he  did  not  sell  enough  to 
come  to  $8,  I  would  make  it  that  much  to  him  any  way,  for 
his  services  for  that  day.  Q.  What  interest  was  he  to 
have  in  the  balls  or  the  money  ?  A.  None  whatever.  The 
balls  w^ere  mine^  and  he  was  to  .sell  for  me  under  my  super- 
vision. They  were  to  be  mine  until  sold,  and  the  proceeds 
were  to  be  mine.  At  the  end  of  each  day  we  were  to  settle 
up.  He  was  to  account  to  me  for  the  balls  or  their  proceeds 
— the  proceeds  of  what  he  had  sold  that  day — and  when 
the  balls  and  the  money  were  counted  and  checked  up,  he 
was  allowed  to  take  out  his  commission  and  I  kept  the  bal- 
ance. Sometimes  I  counted  the  balls  and  the  money  and 
handed  him  the  amount  of  his  commission,  and  sometimes 
he  did  the  counting:  while  I  checked  up,  and  he  kept  out 
his  commission  and  handed  me  over  the  balance.  Q.  Were 
the  counting  and  checking  up  to  be  done  in  presence  of 
both  of  you.  A.  Certainly.  I  always  charged  him  with 
the  balls  I  gave  him  to  sell  and  credited  him  with  those 
returned  and  with  the  proceeds  of  those  sold,  and  then,  if 
they  balanced,  let  him  take  out  his  per  cent,  on  the  amount 
of  cash  at  the  price  fixed  by  me  at  which  the  balls  were  to 
be  sold.  Q.  Was  this  according  to  your  agreement  and 
imderstanding  ?  A.  It  w^as.  Q.  How  many  balls  did 
you  let  him  have  to  sell  the  evening  of  the  6th  of  this 
month?  A.  856.  Q.  Where  was  that — in  this  city  and 
county  ?  A.  Yes,  sir.  Q.  Has  he  ever  returned  any  of 
them  to  you,  or  accounted  to  you  for  them  or  their  pro- 
ceeds ?  A.  He  has  not.  Q.  Do  you  know  what  became 
of  them  ?    A.    He  said  he  had  sold  them  and  was  robbed 
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of  the  money  in  the  alley  back  of  Main  street.  Q.  In  this 
city  ?  A.  Yes,  sir ;  that's  what  he  said.  Q,  Now,  to  go 
back  over  some  of  your  testimony,  so  the  stenographer  can 
get  it.  State  again  the  contract  and  conditions  under 
which  Mr.  Maines  was  working  for  you,  upon  the  6th  of 
October.  A.  He  was  working,  helping  to  close  the  balls 
out,  what  few  were  remaining,  the  balance  I  had  on  hand, 
at  the  rate  of  ten  per  cent,  commission,  or  a  guarantee  of 
$8  for  the  two  days'  work.  Q.  If  he  sold  anything  less 
than  800,  he  was  to  get  $8  anyway,  and  if  he  sold  over 
800 — .    A.    At  the  rate  of  ten  cents  on  the  dollar. 

Cross  Examination. 

« 

Q.  Mr.  Buford,  how  long  had  he  been  in  your  employ 
before  that  ?  A.  He  was  in  my  employ  about  two  weeks. 
Q.  He  had  been  selling:  those  rubber  balls  ?  A.  Yes.  Q. 
What  was  your  practice  as  to  allowance.  A.  Twenty 
cents  on  the  dollar,  I  had  been  allowing  him.  Q.  You 
delivered  him  the  balls,  and  he  sold  them  ?  A.  Yes.  Q. 
After  selling,  he  deducted  his  monev,  and  gave  you  the 
balance  ?  A. '  Yes.  Q.  Was  he  in  the  habit  of  coming 
to  you  every  evening  and  settling  up  with  you  ?  A.  Yes. 
Q.  You  delivered  the  balls  to  him  on  the  evening  of  the 
6th,  and  he  sold  how  many?  A.  He  sold  856  balls.  Q. 
On  that  evening  ?  A.  Yes.  He  was  to  have  ten  per  cent 
of  the  sales  ?  A.  Yes.  Q.  Prior  to  that  time  had  he 
been  in  the  habit  of  coming  to  your  room  and  settling  up 
with  you  every  evening?  A.  Yes.  Q.  Keeping  his 
commission  and  giving  you  the  remainder  ?  A.  Yes.  Q. 
And  on  the  evening  of  the  6th  of  October  you  had  de- 
livered him  856  balls?  A.  856  balls.  Q.  To  be  sold  by 
him  at  that  fair?  A.  Yes.  Q.  He  to  receive  as  his 
commission  ten  per  cent?  A.  Yes.  Q.  This  money 
that  you  complain  of  having  lost  was  the  result  of  those 
sales  ?    A.    Yes,  sir." 

It  is  assigned  as  error  that  the  court  overruled  appel- 
lant's motion  for  dismissal  on  the  ground  that  the  facts  did 
not  constitute  a  crime.    Appellant  contends  that  imder  the 


168  STATE  y.  MAINES. 


Opinion  of  the  Court — ^Hadlet,  J.  [26  Wash. 

above  facts  he  had  in  effect  contracted  to  pay  Buf ord  nine 
cents  for  each  ball  he  sold,  with  the  privilege  of  returning 
to  him  those  not  sold  and  getting  credit  for  them  on  his 
account,  and  that  the  parties  therefore  sustained  to  each 
other  the  relation  of  debtor  and  creditor.  The  case  of 
State  V.  Covert,  14  Wash.  652  (45  Pac.  304),  is  cited  as 
supporting  this  claim  of  appellant,  but  the  facts  there  were 
wholly  different  from  the  case  at  bar.  In  that  case  the 
employer  was  the  owner  of  a  laundry  and  the  accused  was 
driver  of  a  laundry  wagon.  No  money  or  property  of  the 
employer  was  entrusted  to  the  driver  under  the  contract. 
It  was  a  matter  of  indifference  to  the  employer  whether  the 
driver  collected  any  money  or  not  There  was  no  fiduciary 
relationship  between  them.  The  driver  simply  brought  in 
what  goods  he  was  pleased  to  bring,  and  he  was  directly 
charged  as  a  debtor  with  the  price  of  the  work  done  thereon. 
The  money  owing  from  the  customer  was  not  the  employer's 
money,  but  belonged  to  the  driver  under  the  contract.  The 
employer  did  not  confide  in  the  driver  as  an  agent  to  handle 
his  goods  or  collect  his  money,  and  he  was  therefore  a  sim- 
ple debtor.  We  think,  however,  that  the  testimony  in  this 
case,  as  above  set  forth,  shows  appellant  to  have  been  the 
agent  of  Buf  ord ;  that  he  had  no  property  interest  in  the 
balls,  but  was  to  account  for  them  by  returning  them  or 
the  proceeds  of  their  sale,  when  he  was  to  receive  his  com- 
pensation based  upon  the  number  sold.  The  statute  is  as 
follows : 

"If  any  agent,  clerk,  ofiicer,  servant,  or  person  to  whom 
any  money  or  other  property  shall  be  entrusted,  with  or 
without  hire,  shall  fraudulently  convert  to  his  own  use,  or 
shall  take  and  secrete  the  same  with  intent  fraudulently  to 
convert  the  same  to  his  own  use,  or  shall  fail  to  accoimt  to 
the  person  so  entrusting  it  to  him,  he  shall  be  deemed 
guilty  of  larceny,      .      .      . '' 
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Appellant  was  entrusted  with  the  property  as  the  agent 
of  Buford,  and  the  testimony  is  that  he  did  not  return  the 
same  or  account  therefor  by  producing  money  realized 
from  their  sale.  We  believe  the  statute  was  intended  to 
reach  such  a  case.  It  is  immaterial  whether,  under  the 
contract  of  agency,  appellant  deducted  his  commission  and 
handed  over  the  remainder  to  his  principal,  or  received  his 
commission  from  the  principal  after  paying  over  the  whole 
amount.  The  money  belonged  to  the  principal  until  there 
was  an  accounting,  and,  by  consent  of  the  principal,  he 
was  permitted  to  retain  a  given  amount.  In  Campbell  v. 
State,  35  Ohio  St.  70,  75,  it  is  said : 

''It  is  also  claimed  that  inasmuch  as  the  defendant  was 
entitled  to  a  commission  out  of  the  funds  collected  as  com- 
pensation for  his  services,  he  was  a  joint  owner  of  the 
money,  and  was  not  therefore  an  agent  within  the  mean- 
ing  of  the  statute.  This  claim  is  not  well  founded.  Al- 
though the  defendant  was  entitled  to  a  percentage  of  the 
moneys  collected  for  his  services,  and  might  have  taken 
and  retained  such  percentage  without  being  guilty  of  em- 
bezzlement, yet  the  entire  sum,  until  such  division  was 
made,  belonged  to  his  employer,  and  he  was  a  mere  agent 
and  custodian." 

In  People  v.  Civille,  44  Hun,  407,  502,  the  court  says : 

*'In  Storte  V.  Kent  (22  Minn.  41),  the  defendant  was  a 
collector  of  pew  rents,  and  it  was  held  that,  as  he  was 
entitled  to  commissions  from  the  amounts  collected,  he 
was  not  guilty  under  the  statute  for  misappropriating  the 
entire  money  received  as  part  of  it  was  his  own  property. 
But  there  seems  to  be  no  good  reason  for  this  discrimina- 
tion, for  as  to  the  residue  of  the  money  received  over  the 
commissions,  the  person  receiving  it  has  it  in  his  posses- 
sion, custody  or  control,  as  the  agent,  bailee  or  trustee  of 
his  employer,  and  that  has  been  so  considered  in  the  En- 
glish cases  which  have  not  relieved  the  accused  because  of 
the  circumstance  that  he  was  entitled  to  retain  his  com- 
missions out  of  the  monev  collected  bv  him." 
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In  People  v.  Hanaiv,  107  Mich.  337  (65  X.  W.  231, 
232),  it  is  said: 

^'Again,  it  is  urged  that  the  draft  came  lawfully  into 
the  possession  of  the  defendant;  that  he  had  a  right  to 
cash  it,  inasmuch  as  a  portion  of  the  proceeds  was  his 
own ;  and  that,  inasmuch  as  this  is  true,  embezzlement  can- 
not be  predicated  upon  the  deposit  of  the  draft.  It  is 
tio'j  that  the  defendant  had  a  right  to  convert  the  draft 
into  money,  and  take  his  commission,  and  pay  the  remain- 
der to  his  principal,  but  this  is  not  what  he  did.  He  con- 
verted into  money  or  its  equivalent,  and  did  not  pay  his 
principal.  He  had  no  right  to  sell  the  draft  with  this 
unlawful  design  to  misappropriate,  and  the  law  will  not 
separate  the  act  of  sale  from  the  intent  to  convert,  but 
wull  say  that  with  such  an  intent  he  had  no  right  to  sell  the 
draft.  The  parties  had  a  joint  interest  in  this  draft,  and 
the  statute  is  expressly  aimed  at  the  misappropriation  of 
the  principal's  share  in  such  cases." 

In  Commonivealth  v.  Smith,  129  Mass.  104,  100,  the 
court  says: 

"He  was  an  agent,  authorized  to  receive  money  on  ac- 
count of  his  employers,  and  it  is  immaterial  that  his  ser- 
vices were  paid  for,  in  whole  or  in  part,  by  commissions  or 
profits  on  such  sales.  Under  the  English  statute  against 
embezzlement  by  clerks  or  servants,  it  is  held,  in  several 
cases,  that  the  allowance  of  a  portion  of  the  profits  on 
goods  sold  will  not  destroy  the  relation  of  master  and 
servant.  .  .  .  The  fact  that  the  defendant  received 
for  the  goods  of  his  employers  a  check  payable  to  his  own 
order,  did  not  vest  in  him  the  title  to  the  check,  or  its 
avails.  The  relation  of  debtor  and  creditor  did  not  exist, 
and  the  specific  proceeds  of  the  sales,  whether  in  cash  or 
in  checks  payable  to  their  agent's  order,  belonged  to  his 
employers,  and  were  held  in  trust  for  them,  so  long  as  the 
fund  w^as  capable  of  identification." 

This  court  has  also  said  that  such  a  state  of  facts  as 
exists  here  does  not  constitute  such  a  loint  ownership  of 
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the  money  as  will  relieve  appellant  from  the  operation  of 
the  statute.  Brandenstein  v.  Way,  17  Wash.  293  (49  Pac. 
511). 

The  court,  therefore,  did  not  err  in  denying  the  motion 
to  dismiss  for  want  of  sufficient  evidence.  The  case  was 
submitted  to  the  jury  under  instructions  which  were  as 
favorable  to  appellant  as  he  could  have  asked  under  the 
law.  The  iury  heard  the  evidence,  and  found  the  appel- 
lant guilty.  The  court  did  not  err  in  refusing  to  grant  the 
motion  for  a  new  trial,  and,  since  we  find  no  error  in  the 
conduct  of  the  trial,  the  judgment  is  affirmed. 

Keavis,  C.  J.,  and  Fullebton,  Dunb^ui,  Anders  and 
MouxT^  JJ.  concur. 


[No.  3916.     Decided   September  25,  1901.] 

John  Geigeb,  Respondent,  v.  Feank  Kobilka,  Appellant. 

EXEMPTIONS  —  MECHANICS   WITHOUT    FAMILIES  —  INTEBPBETATION    OF 
STATtTTE  —  "and"   CONSTBUED  AS    "OR." 

A  mechanic  who  is  neither  the  head  of  a  family  nor  a  house- 
holder is  entitled  to  exemption  from  execution  under  Bal.  Code, 
§  5248,  subd.  6,  which  exempts  "to  a  mechanic,  the  tools  and  in- 
struments used  to  carry  on  his  trade  for  the  support  of  himself 
and  family,  also  material  used  in  his  trade,  not  exceeding  in 
value  $600  in  coin,"  since  the  word  "and"  before  "family"  should 
be  construed  as  "or"  for  the  reason  that  in  all  the  other  sub- 
divisions of  the  exemption  statute  designating  the  class  of  per- 
sons who  are  exempt  the  disjunctive  "or"  is  used,  and  there  is 
nothing  in  the  statute  justifying  an  interpretation  that  me- 
chanics should  be  subjected  to  a  different  rule  from  that  applied 
to  members  of  other  trades  and  vocations. 

Appeal  from  Superior  Court,  Kittitias  County. — Hon. 
Fkank  H.  Rudkin,  Judge.    Affirmed. 

L.  A.  Vincent,  for  appellant. 
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Edward  Pruyn,  for  respondent 

The  opinion  of  the  court  was  delivered  by 

Hadley^  J. — ^Respondent  instituted  thi'a  suit  to  recover 
possession  of  certain  personal  property  which  had  thereto- 
fore been  levied  upon  and  seized  by  the  sheriff  of  Kittitas 
county  under  a  general  execution  in  favor  of  appellant. 
The  complaint  alleges  that  respondent  is  an  unmarried 
man  and  is  not  the  head  of  a  family,  but  is  by  occupation 
a  mechanic,  to-wit,  a  tailor,  and  works  as  such  for  the 
support  of  himself;  that  he  has  a  tailor  shop  in  the  city 
of  Ellensburg,  where  he  is  now  and  has  been  working  at 
his  said  trade  as  a  tailor  in  making  and  repairing  clothing 
for  those  who  employ  him  so  to  do ;  that  the  property  levied 
upon  consists  of  tools  and  instruments  needed  and  used 
by  respondent  to  carry  on  his  trade  for  his  own  support, 
and  also  materials  used  for  the  same  purpose;  that  none 
of  said  materials  were  kept  for  the  purpose  of  sale,  but 
were  kept  by  respondent  to  be  used  by  him  exclusively  in 
manufacturing  suits  of  clothes  and  parts  of  suits  of  clothes 
for  his  patrons,  and  the  same  were  at  no  time  offered  by 
him  for  sale  except  when  manufactured  by  him  into  cloth- 
ing for  his  patrons ;  that  the  judgment  under  which  said 
execution  issued  was  not  rendered  for  the  purchase  price 
of  any  of  said  tools,  instruments,  or  materials,  and  the 
same  was  not  a  lien  thereon ;  that  said  property  is  of  the 
value  of  $500,  and  respondent  has  no  other  property  and 
no  other  business  or  means  of  support  for  himself  than 
the  tailor  business ;  that  he  has  worked  at  said  trade  con- 
tinuously for  many  years  last  past  and  it  is  the  only  trade 
or  business  in  which  he  can  engage ;  that  respondent  filed 
with  the  sheriff  a  verified  list  of  all  the  property  owned  by 
him,  the  same  being  a  list  of  the  property  levied  upon,  and 
claimed  said  property  to  be  exempt  from  execution,  and 
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demanded  its  release  from  the  levy  of  said  execution^  which 
was  refused.  To  the  complaint  appellant  interposed  a 
general  demurrer  which  was  by  the  court  overruled.  Ap- 
pellant elected  to  stand  upon  his  demurrer^  and  refused  to 
plead  further.  Thereupon  judgment  was  entered  in  favor 
of  respondent^  to  the  effect  that  he  was  the  owner  and 
entitled  to  the  possession  of  the  property  involved.  From 
said  judgment  this  appeal  was  taken. 

It  is  assigned  as  error  that  the  court  overruled  the  de- 
murrer and  entered  judgment  for  respondent.  The  ques- 
tion presented  involves  the  statute  on  the  subject  of  ex- 
emptionS;  and  calls  directly  for  an  interpretation  of  subd. 
6;  §  5248;  BaL  Code.  The  said  subdivision  reads  as  fol- 
lows: ^'To  a  mechanic,  the  tools  and  instruments  used  to 
carry  on  his  trade  for  the  support  of  himself  and  family, 
also  material  used  in  his  trade,  not  exceeding  in  value 
$500  in  coin."  It  is  insisted  by  appellant  that  the  words 
"for  the  support  of  himself  and  family"  must  be  construed 
as  applying  only  to  a  mechanic  who  is  a  householder  or  the 
head  of  a  family.  It  must  be  admitted  that  the  language 
is  such  as  may  readily  lead  to  discussion  concerning  the 
legislative  intent.  The  whole  section  must,  however,  be 
construed  together  in  relation  to  the  subject  matter  under 
consideration  by  the  legislature.  The  subject  matter  was 
the  designation  of  the  classes  of  persons  who  may  avail 
themselves  of  the  benefit  of  exemption  from  execution  and 
attachment,  and  also  the  specification  of  the  property  which 
may  in  each  case  be  claimed  as  exempt.  The  section  begins 
as  follows:  "The  following  property  shall  be  exempt  from 
execution  and  attachment,  except  as  hereinafter  specially 
provided."  The  first  and  second  subdivisions  then  declare 
as  exempt  all  wearing  apparel  of  every  person  and  fam- 
ily, and  all  private  libraries,  not  to  exceed  in  value  $500, 
and  all  family  pictures  and  keepsakes.     The  section  then 
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proceeds :  "3.  To  each  householder,"  followed  by  a  spec- 
ification of  the  kind  of  property;  "4.  To  each  house- 
holder," followed  by  a  further  specification;  "5.  To  a 
farmer ;"  "6.  To  a  mechanic ;"  "7.  To  a  physician ;"  "8. 
To  attorneys,  clergymen  and  other  professional  men." 
The  above  are  followed  by  other  like  desiemations.  Thus 
tte  de.,g..,io«  of  tte  dL.  of  p«r»n.  p^d,,  ..d  i. 
each  instance  the  property  which  may  be  claimed  as  ex- 
empt is  specified.  Subdivisions  3  and  4  relate  to  house- 
holders specifically  as  such.  The  remaining  subdivisions 
relate  to  the  farmer,  mechanic,  physician,  attorney,  clergy- 
man, etc.,  without  regard  to  whether  he  is  a  householder 
or  not.  In  some  instances  where  the  family  is  mentioned 
the  language  is  "for  his  support  or  that  of  his  fapiily," 
and  in  each  instance  where  the  family  is  mentioned  at  all, 
except  in  subdivision  6,  the  disjunctive  "or"  is  used.  It 
is  in  those  cases  too  clear  to  admit  of  argument  that  the 
exemption  rims  to  a  person  of  the  designated  class  when 
the  property  is  used  either  for  the  support  of  himself  or 
family.  We  cannot  believe  it  was  the  legislative  intent 
to  favor  all  other  classes  mentioned  and  exclude  the  me- 
chanic from  a  similar  privilege.  We  certainly  are  not 
justified  in  so  holding  unless  the  language  were  so  direct 
as  to  admit  of  no  other  holding.  We  think,  therefore, 
that  the  words  used  as  applying  to  a  mechanic  "for  the 
support  of  himself  and  family"  must  be  read  in  the  light 
of  the  context,  as  meaning  the  same  as  similar  words  used 
in  the  same  section  applying  to  other  persons.  The  word 
"and"  is  often  used  interchangeably  with  "or,"  the  mean- 
ing being  determined  by  the  context.  1  Am.  &  Eng.  Enc. 
Law,  p.  569  and  notes;  17  Am.  &  Eng.  Enc.  Law,  p.  220 
and  notes. 

"The  popular  use  of  "or"  and  "and"  is  so  loose  and  so 
frequently  inaccurate  that  it  has  infected  statutory  enact- 
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ments.  While  they  are  not  treated  as  interchangeable 
and  should  be  followed  when  their  accurate  reading  does 
not  render  the  sense  dubious,  their  strict  meaning  is  more 
readily  departed  from  than  that  of  other  words  and  one 
read  in  place  of  the  other  in  deference  to  the  meaning  of 
the  context/^     Sutherland,  Statutory  Construction,  §252. 

A  common  purpose  seems  to  have  been  in  the  mind  of 
the  legislature,  that  of  specifying  certain  trades  or  voca- 
tions to  which  an  exemption  belongs,  and  we  do  not  believe 
the  context  justifies  the  interpretation  that  it  was  intended 
to  subject  the  trade  of  the  mechanic  to  a  different  rule 
from  others  mentioned. 

We  therefore  conclude  that  the  demurrer  was  properly 
overruled,  and  the  judgment  is  affirmed. 

Reavis,  C.  J.,  and  Fullertox,  Mount  and  Axdeks, 
JJ.,  concur. 


[No.   3784.     Decided  October  2,  1001.] 

CoBNELius  Jacobson,  Respondent,  v.  Aberdeen  Pack- 
iNO  Company  et  cU.,  Appellants. 

CHATTEL      MORTGAGES  —  FORECLOSURE     BT      NOTICE  —  AUTHORIT.T     OF 
CONSTABLE. 

A  constable  has  no  authority  to  foreclose  a  chattel  mortgage 
by  notice  and  sale  under  the  terms  of  Bal.  Code,  S8  5871,  6872, 
Which  provide  that  such  mortgages  may  be  foreclosed  by  the 
service  of  the  prescribed  notice  by  the  "sheriff  or  other  proper 
officer",  and  that  "such  notice  shall  be  sufficient  authority  for 
the  officer  to  take  such  property  into  his  immediate  possession." 

FLEADINO  • —  CONVERSION  —  COUNTERCLAIM  —  DEFECTIVE     FLEA     OUBED 
BT  ADMISSION  OF  EVIDENCE. 

In  an  action  for  conversion  founded  on  the  defendant's 
unlawful  seizure  and  sale  of  plaintifTs  goods  under  a  chattel 
mortgage,  an  answer  setting  up  by  way  of  counterclaim  the  plain- 
tifTs indebtedness  for  which  the  mortgage  was  security  cannot 
be  urged  as  error  after  Judgment,  where  no  demurrer  was  inter- 
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posed  to  such  answer  and  evidence  in  support  of  its  allegations 
had  been  introduced  without  objection. 

Appeal  from  Superior  Court,  Pacific  County. — Hon. 
Henby  S.  Elliott^  Judge.    Reversed. 

C.  C,  Dalton  and  Hewen  &  Stratton,  for  appellants. 
J.  J.  Bi'umbachj  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Hadley^  J. — This  action  was  brought  by  respondent  to 
recover  possession  of  certain  personal  property,  consisting 
of  pound  net  material,  of  which  respondent  claimed  to  be 
the  owner.  It  is  alleged  that  appellants  wrongfully  and 
forcibly  and  without  respondent's  consent  took  possession 
of  said  property.  Judgment  is  demanded  for  the  recovery 
of  the  possession  of  the  property,  or  for  the  sum  of  $175, 
the  value  thereof,  in  case  its  return  cannot  be  had,  and  also 
for  $150  damages.  The  appellants  in  their  answer  admit 
that  respondent  was  the  owner  of  the  property,  but  deny 
that  they  wrongfully  took  possession  thereof.  They  also 
allege  aflirmatively  that  the  appellant  Martin  Flink  was 
constable  of  Ilwaco  precinct,  Pacific  coimty,  Washington, 
duly  elected  and  qualified  as  such,  and  that  the  appellant 
Aberdeen  Packing  Company  was  a  corporation;  that  on 
the  4th  day  of  June,  1897,  the  respondent  executed  and 
delivered  his  promissory  note  to  said  corporation  for  the 
sum  of  $140,  due  on  demand;  that  on  the  13th  day  of 
September,  1897,  respondent  executed  and  delivered  to 
said  corporation  his  certain  other  promissory  note  for  the 
siun  of  $225,  due  one  day  after  date;  that  for  the  pur- 
pose of  securing  said  notes,  the  respondent  also  executed 
two  chattel  mortgages  to  said  corporation,  there  being  one 
mortgage  of  even  date  with  each  note,  and  given  specially 
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t6  secure  such  note;  that,  default  having  been  made  in 
the  payment  of  said  notes,  the  appellant  Martin  Flink,  as 
constable,  levied  upon  and  took  into  his  possession  certain 
personal  property  described  in  the  answer,  which  levy 
was  made  by  virtue  of  said  notes  and  chattel  mortgages, 
and  by  direction  of  the  attorney  of  the  mortgagee;  that 
appellants  believe  the  goods  and  chattels  so  levied  upon 
to  be  the  same  as  those  described  in  the  complaint;  and 
that  said  levy  and  taking  (M)nstitute  the  supposed  wrong- 
ful taking  in  the  complaint  alleged.  It  is  next  alleged 
that  in  making  such  levy  and  in  taking  possession  of  said 
goods  and  chattels  appellants  acted  according  to  law,  and 
in  all  things  complied  with  the  statutes;  that  the  appel- 
lant Martin  Flink,  as  constable,  proceeded  to  foreclose 
said  chattel  mortgages  by  notice  and  sale,  and  applied  the 
proceeds  of  such  sale  upon  the  indebtedness  of  respondent 
evidenced  l^  said  promissory  notes.  Full  copies  of  the 
notice,  manner  of  service,  and  posting  thereof  are  set 
forth  in  the  constable's  return,  which  also  contains  a  full 
statement  of  his  doings,  and  is  made  a  part  of  the  answer. 
It  is  also  alleged  that,  after  applying  the  proceeds  of  such 
sale  upon  the  amount  of  indebtedness  represented  by  said 
notes,  there  remained  due  thereon  the  sum  of  $132.01; 
and  it  is  demanded  that  respondent's  action  shall  be  dis- 
missed, and  that  the  appellant,  the  Aberdeen  Packing 
Company  shall  have  judgment  against  respondent  for  said 
Bvxa  of  $132.01.  A  second  and  third  affirmative  defense 
were,  upon  agreement  of  counsel,  stricken  by  the  court. 
The  reply  denies  the  allegations  of  the  answer  that  the 
property  described  in  the  chattel  mortgages  is  the  same 
as  that  described  in  the  complaint.  On  stipulation  of  the 
parties,  testimony  was  taken  before  a  justice  of  the  peace, 
and  thereafter  transcribed,  to  be  read  before  the  court  at 

12 — 26  WASH. 
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the  trial.  The  cause  was  tried  before  the  court  without 
a  jury,  the  jury  being  waived,  and  the  court  rendered 
judgment  that  respondent  is  entitled  to  recover  judgment 
against  appellants  for  the  return  of  the  property  which 
had  been  wrongfully  and  forcibly  taken,  or  the  value  there- 
of, amoimting  to  $175,  with  interest  from  said  taking, 
in  case  the  return  of  the  property  cannot  be  had;  that 
«aid  property  had  been  disposed  of  by  appellants,  and 
could  not  be  returned,  and  that  respondent  should  there- 
fore have  judgment  for  said  sum  of  $175  and  interest. 
From  said  judgment  this  appeal  was  taken. 

The  findings  of  the  trial  court  are  very  brief,  and  it  is 
insisted  by  appellants  that  the  court  erred  in  not  making 
such  findings  upon  other  points  claimed  to  be  within  the 
issues  as  were  proposed  by  appellants.  The  findings,  in 
effect,  were  that  appellant  the  Aberdeen  Packing  Com- 
pany is  a  corporation,  and  appellant  Flink  is  a  qualified 
constable,  as  above  stated;  that  at  the  time  the  property 
was  taken,  respondent  was  the  owner  thereof,  and  entitled 
to  its  possession;  that  its  value  is  the  aggregate  sum  of 
$175;  that  appellants,  without  respondent's  consent, 
wrongfully  and  forcibly  took  the  property  from  respond- 
ent's possession,  and  the  same  is  unlawfully  withheld  by 
appellants ;  that  appellants  have  disposed  of  the  property, 
and  its  return  cannot  be  had.  The  court  did  not  find 
whether  the  chattels  covered  by  the  mortgages  are  the 
same  as  those  claimed  in  the  complaint,  and  there  is  no 
finding  concerning  the  alleged  foreclosure  of  the  mort- 
gages. We  are  therefore  not  advised  from  the  record  as 
to  the  precise  theory  upon  which  the  case  was  determined. 
It  may  have  been  upon  the  theory  that  the  chattels  de- 
scribed in  the  complaint  are  not  the  same  as  those  in- 
cluded in  the  mortgages,  or  upon  the  theory  that,  even 
though  they  were  the  same,  the  manner  of  the  attempted 
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foreclosure  was  unauthorized^  and  the  taking  therefore 
wrongful.  It  was  conceded  at  the  trial  that  respondent 
was  indebted  to  the  Aberdeen  Packing  Company  upon 
the  said  promissory  notes  in  the  amount  claimed,  and  it 
is  vigorously  urged  that  the  court  erred  in  not  making 
findings  upon  the  points  above  indicated.  It  becomes 
our  duty,  however,  to  determine  the  case  upon  the  record 
that  is  here,  and  to  ascertain  if  the  final  result  reached 
by  the  trial  court  was  correct.  The  evidence  is  very  con- 
fusing as  to  whether  the  property  described  in  the  com- 
plaint is  the  same  as  that  covered  by  the  mortgages.  Ap- 
pellants claim  it  should  be  found  that  the  chattels  which 
respondent  seeks  to  recover  are  identical  with  those  de- 
scribed in  the  mortgages.  However,  even  if  it  should  be 
so  found,  the  mortgagee's  right  to  seize  the  chattels  and 
subject  them  to  its  possession  is  limited  to  the  steps  of  a 
regular  foreclosure  as  authorized  by  law.  The  record 
shows  that  possession  was  taken  by  appellant  Flink  as 
constable,  and  that  all  the  proceedings  of  the  attempted 
foreclosure  were  conducted  by  him  as  such  constable. 
This  court  held  in  Pickle  v.  Smalley,  21  Wash. 
473  (58  Pac.  581),  that  a  constable  has  no  author- 
ity to  foreclose  a  chattel  mortgage  by  notice  and  sale  under 
the  terms  of  Bal.  C!ode,  §§5871  and  5872,  which  provide 
that  such  mortgages  may  be  foreclosed  by  the  service  of 
the  notice  therein  prescribed  by  the  "sheriff  or  other  proper 
officer,"  and  that  "such  notice  shall  be  sufficient  authority 
for  the  officer  to  take  such  property  into  his  immediate 
possession."  The  argument  of  the  opinion  upon  this 
subject  in  that  case  concludes  as  follows : 

"Other  reasons  might  be  assigned  why  constables  are 
not  proper  officers  to  be  entrusted  with  this  power,  but, 
without  enumerating  them,  we  conclude  that  the  legis- 
lature meant  to  confine  its  execution  to  the  sheriff  (and 
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his  deputies)  when  that  officer  is  qualified  to  act,  and  to 
the  officers  provided  by  law  to  act  in  the  place  of  the 
sheriflf  when  that  officer  is  disqualified." 

Upon  the  authority  of  the  above  case  it  must  therefore 
be  held  here  that  appellant  Flink  took  possession  of  the 
chattels  without  authority,  and  that  the  taking  was  wrong- 
ful and  unlawful.  Since  the  taking  was  wrongful,  and 
the  property  has  since  been  disposed  of,  there  was  a  con- 
version of  the  same.  Appellants,  however,  further  con- 
tend that  under  their  affirmative  defense  they  are  entitled 
to  set  off  against  the  amount  found  as  the  value  of  the  prop- 
erty the  amount  of  respondent's  indebtedness  to  the  Aber- 
deen Packing  Company,  and  also  that  they  are  entitled  to  a 
judgment  over  for  the  balance  of  said  indebtedness.  In  sup- 
port of  this  position  they  cite  Pickle  v.  Smalley,  supra. 
There  a  mortgage  was  offered  in  evidence  in  connection 
with  the  constable's  return  as  to  proceedings  on  fore- 
closure for  the  stated  purpose  of  justifying  the  seizure 
under  foreclosure.  In  this  court  it  was  insisted  that  it 
was  admissible  for  the  further  purpose  of  showing  that 
a  debt  was  due  from  the  respondent,  Pickle,,  to  appellant, 
Smalley,  which  the  appellant  was  entitled  to  offset  against 
any  judgment  the  respondent  should  be  entitled  to  recover 
by  reason  of  the  conversion  of  the  mortgaged  property. 
The  offered  evidence  was  excluded  below  for  any  purpose, 
and  this  court,  in  sustaining  the  ruling  of  the  lower  court, 
held  that,  as  it  was  not  offered  for  the  purpose  of  showing 
the  amount  of  indebtedness,  it  could  not  now  be  so  con- 
sidered, and  in  any  event  could  not  be  considered,  for  the 
reason  that  the  mortgage  itself  was  not  evidence  of  the 
indebtedness,  and  in  that  connection  said : 

"Had  the  appellants  offered  in  this  connection  the  note 
or  other  proof  of  the  debt,  there  might  have  been  some 
force  to  the  contention,  but  the  mortgage  itself  would 
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prove  nothing.  It  purported  to  be  security  for  a  promis- 
sory note  given  by  the  respondent  to  appellant  Smalley, 
and  could  not  be  evidence  that  the  note  remained  due  or 
unpaid,  and  therefore  was  not  admissible  for  the  reason 
assigned." 

We  presume  it  is  upon  the  authoritv  of  the  above  state- 
ment that  counsel  cite  said  case  here,  but  the  principle 
involved  was  not  discussed  by  the  court,  and  the  point  was 
not  really  decided  in  that  case.  The  language  of  the  court 
may  be  said  to  amount  to  no  more  than  a  suggestion  that 
there  might  have  been  some  force  in  the  contention  if  the 
notes  had  been  offered  in  evidence.  In  the  case  at  bar  both 
the  notes  and  mortgages  are  in  evidence.  No  objection  was 
made  to  the  introduction  thereof,  and  it  was  stipulated  that 
the  amount  due  was  not  disputed,  said  amount  being 
the  sum  set  up  in  the  first  affirmative  defense  above  out- 
lined. We  think  the  effect  of  the  answer  was  to  plead  a  coun- 
terclaim against  any  sum  which  might  be  found  due  for 
conversion.  No  demurrer  was  interposed  to  this  portion 
of  the  answer,  and,  as  we  have  said,  no  objection  was 
made  to  the  introduction  and  consideration  of  the  evid- 
ence as  to  the  amount  of  respondent's  indebtedness.  If 
respondent  sought  to  object  to  the  answer  on  the  ground 
that  it  did  not  constitute  a  proper  counterclaim,  he  should 
have  demurred  for  that  reason,  or  in  any  event  should 
have  objected  to  the  introduction  and  consideration  of 
the  evidence  in  support  of  the  counterclaim.  It  is  true, 
the  statute  provides  that  objection  may  be  made  to  a 
complaint  for  the  first  time  in  this  court  on  the  ground 
that  it  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action;  and,  if  it  be  conceded  that  the  same  rule  ap- 
plies to  an  answer  which  pleads  a  counterclaim,  yet,  when 
evidence  has  been  introduced  without  objection  in  sup- 
port of  the  allegations,  the  defect  has  been  cured.     Coats 
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V.  West  Coast  Fire  &  Marine  Ins.  Co.,  4  Wash.  375  (30 
Pac.  404,  850). 

In  the  last  named  ease  the  court  said : 

"For  aught  we  know,  full  and  satisfactory  proof  as  to 
these  very  allegations  may  have  been  introduced  by  the 
plaintiff  without  objection  on  the  part  of  the  defendant, 
and  if  such  was  the  fact,  we  are  satisfied  that  it  could 
not  be  successfully  urged  that  the  defect  in  the  complaint 
was  not  cured." 

It  seems  unnecessary  to  enter  upon  a  discussion  here 
as  to  whether  the  answer  is  strictly  a  counterclaim,  within 
the  meaning  of  our  statute.  The  determination  of  that 
subject  is  one  of  some  difficulty,  in  view  of  the  apparent 
elasticity  of  the  statute  upon  the  subject.  Section  4913, 
Bal.  Code,  defines  what  may  be  pleaded  as  a  counterclaim. 
Subdivision  1  is  as  follows: 

"A  cause  of  action  arising  out  of  the  contract  or  trans- 
action set  forth  in  the  complaint  as  the  foundation  of  the 
plaintiff's  claim,  or  connected  with  the  subject  of  the  ac- 
tion." 

Similar  statutes  exist  in  many  of  the  states,  and  the 
term  "transaction,"  and  also  the  phrase  "connected  with 
the  subject  of  the  action,"  are  so  comprehensive  that  the 
courts  have  found  much  difficulty  in  applying  them  to 
the  manifold  combinations  which  arise  in  the  cases.  We 
will  not  pursue  that  subject  here,  however,  since,  as  we 
have  seen,  if  this  answer  is  not  strictly  a  counterclaim, 
within  the  statute,  it  has  been  cured  bv  failure  to  object 
to  the  evidence  in  support  of  it.  The  court  found  the 
value  of  the  property  converted  to  be  $175  and  the  answer 
and  the  proofs  show  that  the  property  of  respondent  which 
was  sold  under  the  attempted  foreclosure  proceedings 
brought  the  aggregate  sum  of  $350,  which  sum  the  mort- 
gagee now  has.  The  demands,  therefore,  seem  to  stand  as 
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follows:  The  mortgagee  is  entitled  to  recover  the  full 
amount  of  respondent's  indebtedness,  but  against  that  in- 
debtedness should  be  credited  the  $175  found  due  for  the 
conversion.  The  mortgagee  having  already  realized  from 
what  it  claims  to  be  the  same  property  the  sum  of  $350,  re- 
spondent is  justly  entitled  to  credit  for  the  additional 
amount  actually  realized  by  the  mortgagee  over  and  above 
the  amount  found  due  for  the  conversion.  That  additional 
amount  is  $176,  which  makes  $350  in  all,  which  should 
be  credited  to  the  respondent.  Respondent  must  not  be 
charged  with  the  costs  of  the  attempted  foreclosure.  In 
entering  judgment,  due  account  should  be  made  of  interest 
upon  both  sides. 

The  judgment  is  reversed  and  the  cause  remanded,  with 
instructions  to  the  court  below  to  enter  judgment  in  ac- 
cordance with  this  opinion. 

Eeavis,  C.  J.,  and  Fullebton,  Andees,  Mount  and 
Dunbar^  JJ.,  concur. 


[No.   3830.     Decided  October  2,  1901.] 

Pacific  Sheet  Metai.  Works,  Respondent,  v.  Victos 
A.  RoEDER,  as  Treasurer  of  Whatcom  County,  et  al.. 
Appellants. 

MUNICIPAL      COBPOBATIONS  —  COBPOBATE      BOUNDABIES  —  DESCBIPTION 
MEANDEB  LIKE. 

Where  the  boundary  of  a  city  as  incorporated  begins  on  the 
meander  line  of  a  donation  claim  and  is  run  by  metes  and  bounds 
until  it  intersects  the  shore  of  the  bay  on  which  the  city  is  lo- 
cated, and  thence  follows  the  bay  shore  in  a  northerly  direction 
to  the  point  of  beginning,  the  city  boundary  on  the  shore  side 
must  be  construed  as  following  the  donation  meander  line  when 
tbat  is  the  only  line  that  will  close  at  the  initial  point. 
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SA1£E  —  TAXATION  —  ESTOPPEL. 

The  fact  that  a  city  extended  its  streets  outside  of  its  corpo- 
rate limits,  and  leased  such  extended  streets  for  use  and  occu- 
pation as  a  manufacturing  site,  would  not  estop  the  lessee  fnHn 
disputing  its  authority  to  levy  taxes  on  property  situated  out- 
side of  its  corporate  limits. 

Appeal  from  Superior  Court,  Whatcom  County.  Hon. 
HiBAM  E.  Hadley^  Judge.    Affirmed. 

A,  E.  Mead,  Kerr  &  McCord  and  Jesse  A.  Frye,  for  ap- 
pellants. 

Dorr  <£•  Hadley,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Mount,  J. — This  action  was  instituted  by  the  respond- 
ent in  the  superior  court  of  Whatcom  county,  to  enjoin  the 
app/ellants  from  enforcing  the  collection  of  taxes  upon  cer- 
tain personal  property  situate  in  said  county  and  belonging 
to  the  respondent,  which  taxes  were  levied  for  municipal 
purposes  for  the  use  of  the  city  of  Fairhaven  under  the 
revenue  laws  of  the  state  of  Washington.  The  property, 
at  the  time  of  the  assessment,  was  located  upon  certain 
tide  lands  upon  the  shores  of  Bellingham  bay,  and,  as 
appellants  claim,  within  the  city  of  Fairhaven.  The  city 
of  Fairhaven  was  organized  as  a  municipal  corporation 
under  the  general  laws  of  the  state  of  Washington  in 
May,  1890,  and  the  final  order  of  the  board  of  county 
commissioners  establishing  the  boundaries  of  said  city 
was  entered  on  the  12th  day  of  May,  1890.  There  is  no 
question  as  to  the  regularity  of  the  proceedings  under 
which  the  assessment  was  made  and  the  taxes  levied,  pro- 
vided said  property  assessed  was  included  within  the 
boundaries  of  said  city.  Neither  is  there  anv  controversv 
as  to  the  correctness  of  the  amount  of  the  taxes,  nor  of  the 
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incorporation  of  said  city.  The  gravamen  of  the  complaint 
filed  in  the  case  was  that  the  property  taxed  was  not  sub- 
ject to  taxation  for  municipal  purposes  for  the  reason  that 
the  same  was  without  the  corporate  limits  of  the  city  of 
Fairhaven.  To  this  complaint  the  appellants  answered, 
denying  that  said  property  was  without  the  corporate  lim- 
its of  Fairhaven,  and  alleged  that  the  same  was  within 
the  corporate  limits  of  said  city.  In  addition  thereto, 
and  by  way  of  affirmative  defense,  the  appellants  alleged 
that  the  respondent  was  estopped  from  contending  that 
said  property  was  without  the  corporate  limits  of  said 
city  for  the  reason  that  the  greater  portion  of  said  prop- 
erty, including  the  wharves  and  buildings,  was  situate 
within  and  upon  certain  streets  within  the  city  of  Fair- 
haven,  and  that  the  respondent,  prior  to  the  construction 
of  its  wharves  and  buildings,  applied  to  the  city  council 
of  said  city  for  permission  to  use  said  streets,  and  entered 
into  a  lease  with  said  city  by  which  the  respondent  ac- 
quired the  right  and  privilege  to  use  said  streets  for  manu- 
facturing purposes,  and  occupied  said  streets  and  said 
property  only  under  and  by  virtue  of  the  permission  and 
authority  granted  to  it  by  the  city;  and  for  the  further 
reason  that  the  city  of  Fairhaven  had  at  all  times  exercised 
municipal  powers  and  jurisdiction  over  said  property  for 
the  purpose,  among  other  things,  of  levying  taxes,  and  had 
levied  taxes  upon  all  the  property  lying  lx;low  the  line  of 
high  water  mark  in  said  city  from  the  date  of  the  organiza- 
tion of  the  city  until  the  power  of  levying  and  collecting 
taxes  was  withdrawn  from  the  city  council  and  placed 
with  the  board  of  countv  commissioners  under  the  laws 
of  1893;  that  the  city  had  further  exercised  its  police 
powers  over  the  territory  lying  below  the  line  of  high 
water  mark  from  the  organization  of  said  city  until  the 
present  time.     The  respondent  filed  a  reply,  denying  the 
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affirmative  allegations  in  the  answer.  Upon  the  issues 
thus  made,  the  case  was  tried  by  the  court.  Findings 
were  made  in  favor  of  the  respondent,  and  a  decree  en- 
tered perpetually  enjoining  the  appellants  from  enforcing 
the  collection  of  the  taxes  levied  for  municipal  purposes 
for  the  city  of  Fairhaven. 

The  controversy  turns  upon  the  question  whether  said 
property  was  embraced  within  the  corporate  limits  of  the 
city  of  Fairhaven  or  was  without  said  corporate  limits, 
at  the  date  of  the  assessment.  The  boundaries  of  said 
city,  as  petitioned  for  prior  to  the  incorporation,  were  as 
follows : 

"Commencing  at  the  northwest  corner  of  the  W.  R. 
Pattle  donation  claim  in  Whatcom  coimty  in  the  state  of 
Washington,  which  is  marked  by  the  letter  *P'  cut  into 
solid  rock  on  the  shores  of  Bellingham  bay  and  is  in  sec- 
tion 36,  township  38  north,  range  2  east,  and  is  2,007  feet 
west  and  361  feet  south  of  the  quarter  section  comer  on 
Puget  Sound  guide  meridian  between  sections  31  and  36 ; 
running  thence  east  4,101.09  feet  to  the  southwest  comer  of 
the  Thomas  Jones  donation  land  claim ;  thence  north  along 
the  west  line  of  the  Thomas  Jones  donation  land  claim  to 
the  northwest  corner  thereof ;  thence  east  to  the  southeast 
corner  of  the  E.  C.  Fitzhugh  land  claim ;  thence  north  to 
the  southwest  corner  of  the  William  Utter  donation  claim ; 
thence  to  the  southeast  corner  of  the  said  Utter  claim; 
thence  north  along  the  east  boundary  of  the  said  Utter 
claim  to  the  section  line  between  sections  29  and  32; 
thence  east  along  said  section  line  to  the  quarter  corner 
between  sections  29  and  32 ;  thence  south  along  the  local 
division  line  between  the  east  and  west  halves  of  section 
32,  township  38  north,  range  3  east,  and  sections  5  and 
8  to  the  center  of  section  17  in  township  37  north,  range 
3  east;  thence  from  the  center  of  section  17  west  along 
the  division  line  between  the  north  and  south  halves  of 
sections  17,  18  and  13  to  the  shores  of  ChucTcanut  bay; 
thence  following  the  shores  of  Chuclcanut  hay  along  the 
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beach  in  a  general  northerly  course  to  the  place  of  be- 
ginning/^ 

The  boundaries  of  said  city  as  established  by  the  board 
of  county  commissioners  are  as  follows: 

^'Commencing  on  the  beach  of  Bellingham  bay  on  the 
west  side  of  the  Pattle  donation  claim  at  a  point  midway 
between  the  one-half  section  line  in  section  36  and  the 
township  line  between  townships  38  and  37,  which  point 
is  about  80  rods  more  or  less  north  of  said  township  line ; 
thence  running  due  east  on  the  quarter  section  line  until 
said  line  intersects  the  half  section  line  in  section  32, 
township  38  north,  range  3  E;  thence  running  south  on 
said  one-half  section  line  two  and  three-quarter  miles  until 
it  intersects  the  center  of  section  17  in  township  37,  range 
3  east;  thence  west  on  the  center  line  of  sections  17  and 
18  in  township  37,  range  3  east,  and  section  13  in  town- 
ship 37,  range  2  east,  until  it  intersects  the  shores  of 
ChucTcanut  and  Bellingham  bays;  thence  following  the 
shores  of  Chuclcanut  and  Bellingham  bays  in  a  northerly 
direction  to  the  point  of  beginning." 

The  statute  under  which  the  city  of  Fairhaven  was  in- 
corporated provides  (§701,  Bal.  Code) : 

"A  petition  shall  first  be  presented  to  the  board  of 
county  commissioners  of  such  county,  .  .  .  which 
petition  shall  set  forth  and  particularly  describe  the  pro- 
posed boundaries  of  such  corporation.  .  .  .  When 
such  petition  is  presented,  the  board  of  county  commis- 
sioners shall  hear  the  same,  .  .  .  and,  on  the  final 
hearing,  shall  make  such  changes  in  the  proposed  bound- 
aries as  they  may  find  to  be  proper,  and  shall  establish 
and  define  such  boundaries;  .  .  .  provided,  that 
any  changes  made  by  said  board  of  coimty  commissioners 
shall  not  include  any  territory  outside  the  boundaries  de- 
scribed in  such  petition." 

There  is  no  question  about  the  location  of  any  of  the 
boundaries  of  said  city  except  the  west  line  thereof.  This 
line  was  described  in  the  petition  for  incorporation  as 
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"following  the  shores  of  Chuckanut  hay  along  the  heach 
in  a  general  northerly  course  to  the  place  of  beginning." 
It  was  finally  established  and  defined  by  the  board  of 
county  commissioners  as  follows:  "Following  the  shores 
of  Chuckanut  and  Bellingham  bays  in  a  northerly  direc- 
tion to  the  place  of  beginning."  There  is  no  difference 
in  these  lines  described.  They  are  the  same  line.  Ap- 
pellants contend  that  the  expression  "from  the  intersection 
of  the  shores  of  Chuckanut  bay  in  a  northerly  direction 
to  the  place  of  beginning"  does  not  contemplate  the  shores 
as  they  existed  at  the  time  of  the  incorporation  of  the 
city,  but  as  they  might  exist  either  by  change  in  the  nat- 
ural shores  by  accretions  or  in  the  artificial  structures 
erected  for  the  purposes  of  commerce.  This  contention 
of  appellants  would  be  correct  if  the  west  line  of  the  city 
of  Fairhaven,  as  established  and  defined,  extended  to  the 
line  of  low  tide  or  beyond,  but  would  not  be  correct  if  the 
west  line  of  the  city  did  not  extend  to  low  tide.  The 
general  rule  is  that  where  boundaries  abut  on  the  sea,  and 
follow  along  the  shore,  high  water  mark  is  the  line  thereof. 
Gould,  Waters  (2d  ed.),  §202;  Tyler,  Law  of  Boundar- 
ies, pp.  31-40;  3  Washburn,  Real  Property  (5th  ed.),  p. 
445 ;  Jones  v.  Martin,  35  Fed.  348 ;  4  Am.  &  Eng.  Enc. 
Law  (2d  ed.),  p.  820,  and  cases  cited.  And  this  rule 
will  prevail  unless  there  is  something  in  the  description 
or  order  or  deed  or  grant  showing  a  different  intention 
on  the  part  of  all  parties  concerned.  Bechtel  v.  Village 
of  Edgewater,  45  Hun,  240 ;  Matter  of  City  of  Brooklyn, 
73  K  Y.  179. 

It  appears  from  the  record  in  this  case  that  a  portion 
at  least  of  the  city  of  Fairhaven  was  laid  out  and  platted 
upon  lands  known  as  the  W.  R.  Pattle  donation  land 
claim;    that  this  land  was  patented  to  the  said  Pattle 
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before  the  state  was  admitted  into  the  Union,  and  that 
the  west  line  of  said  claim  was  along  what  is  known  as 
the  patent  or  donation  meander  line  on  the  coast; 
that  this  line  is  not  identical  with  either  the  line  of  low 
tide  or  the  line  of  high  tide,  but  that  said  donation 
meander  line  crosses  the  said  tide  lines  at  various  points 
in  their  various  courses.  So  that  in  this  case  there  are 
three  shore  lines  along  the  said  bay  at  about  the  location 
of  the  property  in  dispute,  viz.,  the  high  tide  line,  the 
Fattle  donation  meander  line,  and  the  low  tide  line.  It 
18  conceded  that  the  property  in  question  sought  to  be 
taxed  is  west  of  the  high  tide  line  and  also  west  of  the 
Pattle  donation  meander  line  and  outside  the  city  limits, 
provided  either  of  said  lines  is  the  western  boundary 
thereof.  The  initial  point  in  the  boundary  of  said  city 
is  described  in  the  petition  as  being  '^at  the  northwest 
corner  of  the  W.  B.  Pattle  donation  claim  in  Whatcom 
county,  state  of  Washington,  which  is  marked  by  the 
letter  'P'  cut  into  the  solid  rock  on  the  shores  of  Belling^ 
ham  bay,  and  is  in  section  36,  township  38  north,  range 
2  east,  and  is  2,007  feet  west,  361  feet  south  of  the  quarter 
section  comer  on  Puget  Sound  guide  meridian  between 
sections  31  and  36."  The  initial  point  in  the  boundary 
of  said  city,  as  fixed  by  the  final  order  of  the  county  com- 
missioners, is  as  follows:  ^'On  the  beach  of  Bellingham 
bay  on  the  west  side  of  the  Pattle  donation  claim  at  a 
point  midway  between  the  one-half  section  line  in  sec- 
tion 36  and  the  township  line  between  townships  38  and 
37,  which  point  is  about  eighty  rods  more  or  less  north  of 
the  township  line."  This  point  is  on  the  same  line  as  the 
one  described  in  the  petition,  but  some  distance  south  of 
that  point,  because  the  northern  boundary  of  the  city  of 
Fairhaven  was  established  within  and  south  of  the  line 
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petitioned  for  in  said  petition.  It  is  at  neither  high  nor 
low  water  mark,  but,  as  stated  in  the  evidence  and  found 
as  a  fact  by  the  trial  court/^  is  located  on  the  patent  line 
of  the  W.  P.  Pattle  donation  claim  and  near  the  line  of 
low  water  mark  at  said  point,  perhaps  below  the  line  of 
said  low  water  mark."  It  also  appears  from  the  record 
that  the  west  line  along  either  the  high  tide  or  low  tide 
shore  will  not  close  at  the  initial  point.  The  boundary 
lines  must  be  made  to  close  in  some  way.  These  bound- 
aries do  close  on  the  said  donation  meander  line.  From 
these  facts  the  trial  court  found,  we  think  correctly,  that 
the  donation  meander  line  of  the  W.  K.  Pattle  donation 
claim  was  the  western  boundary  line  of  said  city,  and  that 
neither  the  high  tide  nor  the  low  tide  shore  was  intended. 
The  language  "along  the  shores  of  Chuckanut  and  Bel- 
lingham  bays"  was  evidently  intended  to  mean  "along 
the  shore  of  the  donation  meander  line,"  which  was  the 
west  line  of  the  Pattle  donation  claim,  and  not  the  shores 
defined  by  either  high  or  low  tide.  It  is  argued  that  if  the 
finding  of  the  lower  court  is  correct  in  holding  that  the 
western  boundary  line  of  the  city  of  Fairhaven  is  the  said 
patent  line,  then  along  the  entire  water  front  of  said  city 
for  a  distance  of  more  than  two  miles  a  narrow  strip  of 
land,  irregular  and  uncertain  in  shape  and  dimensions 
will  cut  off  the  city  of  Fairhaven  and  its  inhabitants  from 
such  property  and  prevent  the  exercise  by  the  city  of  its 
municipal  functions  over  said  strip  of  land  for  taxing 
and  other  purposes.  There  is  much  force  in  this  state- 
ment, but  under  the  statute,  ^wpra,  it  was  within  the 
power  of  the  petitioners  for  ^e  incorporation,  and  of  the 
board  of  county  commissioners  who  established  the  said  in- 
corporation, to  "establish  and  define"  the  boundaries  of 
said  city  at  such  places  as  they  deemed  proper.  They  might 
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have  established  the  western  boundary  at  any  distance  from 
the  shore,  or  at  the  high  tide  shore  line,  so  as  to  have  in- 
cluded future  structures  along  the  shore,  or  they  might  have 
included  a  portion  of  the  bay.  There  may  have  been  some 
good  reason  in  their  minds  for  leaving  this  narrow  strip. 
The  question  here  is  not  what  they  might  have  done,  but 
where  did  they  actually  establish  and  define  the  western 
boundaries.  The  fact  that  the  initial  point  is  on  the  dona- 
tion meander  line,  and  that  the  boundaries  close  onlvonthis 
line,  must  be  controlling  as  to  its  location  as  against  facts 
which  show  that  such  location  was  not  the  best  for  the  city. 
It  is  quite  probable  that  both  the  petitioners  for  the  incor- 
poration and  the  board  which  established  the  boundary 
supposed  at  tlie  time  of  incorporation  that  the  said  dona- 
tion meander  line  extended  as  far  out  to  sea  all  along  the 
coast  as  low  tide,  and  possibly  further.  But  this  being 
true  would  not  change  the  actual  location  of  said  line, 
or  extend  the  boundaries  of  the  city  further  west  than 
the  line  which  was  intended  as  the  western  boundary, 
which,  from  all  the  evidence  in  this  case,  appears  clearly 
to  be  the  said  donation  meander  line.  It  is  unfortunate 
for  the  city  that  its  western  boundary  was  not  made  at  low 
tide  or  beyond,  so  that  there  could  have  been  no  strips  of 
land  between  the  incorporation  and  the  sea,  but  this  is  no 
reason  why  this  boundary  may  now  be  shifted  at  will, 
any  more  than  any  other  boundary  may  be  shifted  for  the 
purpose  of  including  property  without  the  limits.  Provis- 
ion is  made  by  statute  for  such  extension,  and  these  pro- 
visions must  be  followed. 

Holding  as  we  do  that  the  property  is  outside  the  cor^ 
porate  limits  of  the  city,  and  therefore  not  liable  for 
taxes,  disposes  of  the  other  questions  presented,  because, 
if  the  city  had  no  authority  to  collect  taxes  illegally  as- 
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sessed,  it  may  be  enjoined  therefrom,  and  if  plaintiff 
agreed  to  pay  all  taxes,  as  urged  by  appellants,  it  could 
be  required  to  pay  only  legal  taxes.  The  fact  that  the  city 
extended  its  streets  outside  of  its  corporate  limits  would 
not  give  it  authority  to  levy  taxes  on  property  situated  out- 
side of  its  corporate  limits. 

The  judgment  must  be  affirmed. 

Reavis,  C.  J.  and  Fuillertok,  Anders  and  Dunbab^ 
JJ.,  concur. 

Hadley,  J.,  not  sitting. 


[No.   8914.     Decided  October  3,  1901.] 

Christian  Anderson,  Respondent,  v.  Provident  Lifs 
AND  Trust  Company  of  Philadelphia,  Appellant. 

▲PFBAL  —  INSUFFICIENCY  OF  BOND. 

On  appeal  from  a  money  judgment  for  the  sum  of  $1,400,  an 
appeal  bond  In  tlie  sum  of  |3,200,  conditioned  to  pay  all  coats 
and  damages  that  may  be  awarded  against  the  appeUant  t>n  the 
appeal  not  exceeding  $200,  and  to  satisfy  and  perform  the  judg- 
ment or  order  appealed  from  in  case  it  shall  be  affirmed,  and 
any  judgment  or  order  which  the  supreme  court  shall  make  or 
order  to  be  rendered  by  the  superior  court,  fully  complies  with 
the  requirements  of  Bal.  Code,  §S  6505,  6506,  on  the  subject  off 
appeal  and  supersedeas  bonds. 

SAME  —  STATEMENT    OF    FACTS  —  BY    WHOM    TO    BE    SETTLED. 

The  fact  that  a  statement  of  facts  was  settled  and  certified 
by  the  judge  who  presided  at  the  trial  after  his  term  of  office 
had  expired  would  not  be  ground  for  striking  the  statement, 
where  it  was  subsequently  settled  and  certified  within  the  statu- 
tory time  by  the  judge  of  the  court. 

WBONQFUL  injunction  —  ACTION  FOB  DAMAGES  —  PAETIES  PLAINTOV. 

Where  an  injunction  was  wrongfully  sued  out  against  a  judg- 
ment creditor  and  a  sheriff,  to  restrain  the  sale  of  real  estate 
upon  execution,  an  action  for  damages  is  maintainable  by  the 
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Judgment  creditor  alone,  without  the  necessity  of  Joining  the 
sheriff  as  a  party  plaintiff. 

SAME  —  ATTOBNEY   FEES  —  WHEN   BECOVEBABLE. 

Attorney  fees  are  recoverable  as  an  Item  of  damages  In  an 
action  on  the  case  for  damages  for  the  wrongful  suing  out 
of  an  injunction,  when  the  language  of  the  complaint  Is  so 
strong  that,  as  against  demurrer,  it  must  be  held  that  the  effect 
of  the  pleading  is  to  tender  the  issue  of  malice  and  want  of 
probable  cause. 

SAME  —  LIABILITIES  INCUBRED  BUT  NOT  PAID. 

In  an  action  for  damages  for  the  wrongful  suing  out  of  an 
injunction,  attorney  fees  and  expenses  are  recoverable,  when  a 
liability  therefor  has  been  incurred,  although  such  expenses  may 
hot  have  been  paid. 

SAME  —  FORM  OF  ATTACK  AGAINST  INJUNCTION. 

Where  a  demurrer  to  an  injunction  In  the  federal  court 
challenged  Its  Jurisdiction  and  reached  the  Injunction  as  effec- 
tively as  a  motion  to  dissolve  would  have  done,  attorney  fees  are 
recoverable  for  services  rendered  in  the  presentation  of  the  de- 
murrer, the  same  as  upon  a  former  motion  to  dissolve;  but  at- 
torney fees  for  services  upon  a  trial  on  the  merits  after  the  over- 
ruling of  the  demurrer  are  not  recoverable. 

Appeal  from  Superi6r  Court,  Pierce  County. — Hon. 
Thomas  Carroll,  Judge.    Reversed. 

E.  R.  York,  for  appellant. 

John  A.  Parker,  J.  W.  A.  Nichols  and  John  C.  Stall- 
cup,  for  respondent. 

The  opinion  of  the  court  "was  delivered  by 

Hadley,  J. — ^Kespondent  brought  this  action  against 
appellant,  a  corporation  organized  under  the  laws  of  the 
state  of  Pennsylvania,  having  an  agent  in  this  state  upon 
whom  process  may  be  served.  For  his  cause  of  action  re- 
spondent alleges  substantially  as  follows:  That  on  the 
24th  day  of  January,  1894,  in  an  action  then  pending  in 
the  superior  court  of  Pierce  county,  wherein  the  Tacoma 

13 — 26  WASH. 
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Kational  Bank  was  plaintiflF  and  Otis  Spragiie  and  others 
were  defendants,  the  said  court  gave  judgment  in  favor 
of  said  bank,  and  against  the  said  defendants  therein,  for 
the  sum  of  $4,370  and  costs,  and  that  said  judgment  re- 
mains unsatisfied ;  that  prior  thereto,  in  the  month  of  De- 
cember,  1893,  John  W.  Sprague,  father  of  Otis  Sprague, 
died  seized  of  certain  described  real  estate  situated  in  the 
county  of  Pierce,  and  left  the  said  Otis  Sprague  and 
three  others,  his  sons,  as  devisees,  and  the  said  Otis  Sprague 
as  devisee  of  the  undivided  one-fourth  of  said  real  estate ; 
that  afterwards,  in  the  year  1897,  the  respondent,  for  value 
and  by  sale  and  assignment  thereof  to  him  duly  made, 
became  the  owner  of  said  judgment,  and  still  continues 
to  hold  the  same ;  that  said  judgment  was  then,  and  at  all 
times  since  the  rendition  thereof  has  been,  a  lien  on  any 
legal  or  equitable  interest  of  said  Otis  Sprague  in  the  said 
real  estate ;  that  in  the  latter  part  of  the  year  1895  or  1896, 
while  the  said  real  estate  was  subject  to  the  lien  of  said 
judgment,  the  same  was  conveyed  to  the  appellant  by  the 
said  four  sons  of  said  John  W.  Sprague,  deceased,  to- 
gether with  one  Hayden,  as  executor  of  the  last  will  of 
said  John  W.  Sprague,  and  the  appellant  so  took  title 
to  said  premises  subject  to  the  lien  of  the  said  judgment 
upon  the  undivided  one-fourth  thereof,  which  interest, 
with  the  title  thereto,  had  been  held  by  the  said  Otis 
Sprague,  and  the  appellant  then  took  possession  of  said 
premises;  that  after  the  said  purchase  of  said  premises 
the  appellant  claimed  title  thereto  free  and  clear  of  the  lien 
of  said  judgment,  and  thereupon  respondent  filed  in  said 
superior  court  his  bill  of  complaint  against  the  appellant 
and  against  the  said  executor  and  devisees,  for  the  purpose 
of  removing  the  said  obstructions  in  the  way  of  realizing 
on  the  said  judgment  by  execution  sale  of  one-fourth  in- 
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terest  in  said  real  estate,  and  asked  equitable  relief  ac- 
cordingly; thereupon  the  appellant  herein  demurred  to 
the  complaint  in  that  action,  and  upon  said  demurrer  it 
was  claimed  by  this  appellant  that  this  respondent  had  am- 
ple remedy  at  law  in  the  premises  by  the  writ  of  execution 
under  said  judgment,  and  by  seizure  of  said  real  estate 
thereunder,  and  the  court  so  held,  and  gave  judgment  to 
that  effect  upon  said  demurrer;  that  afterwards  this  re- 
spondent filed  in  that  action  his  amended  supplemental 
complaint,  and  the  said  action  is  still  pending ;  that  on  the 
17th  day  of  January,  1898,  upon  the  said  ruling  on  said 
demurrer,  this  respondent  caused  an  execution  to  be  is- 
sued out  of  the  said  superior  court  upon  his  said  judg- 
ment against  the  said  Otis  Sprague,  and  *the  sheriff  of  said 
county  thereupon  levied  upon  the  interest  of  said  Otis 
Sprague  in  said  real  estate;  that  for  the  purpose  of  har- 
assing and  injuring  this  respondent,  and  putting  him  to 
great  expense  and  annoyance,  and  for  the  purpose  of  pre- 
venting him  from  realizing  on  his  said  judgment,  and  pre- 
venting execution  from  going  against  said  real  estate  until 
after  the  lien  of  said  judgment  had  expired  by  the  lapse  of 
five  years'  time  from  the  date  of  its  rendition,  and  in  con- 
tempt of  right  and  justice,  and  in  violation  of  law  and 
especially  of  the  plain  prohibitory  act  of  the  congress  of 
the  United  States,  expressed  in  §  720  of  the  Revised  Stat- 
utes of  the  United  States,  this  appellant,  after  said  levy 
had  been  made,  and  when  sale  thereunder  had  been  duly 
advertised,  filed  its  w-called  bill  of  complaint  in  the  cir- 
cuit court  of  the  T'nited  States  for  the  district  of  Washing- 
ton, against  this  respondent  and  the  said  sheriff,  demand- 
ing an  injunction  against  said  sale,  and  against  the  pro- 
ceedings under  said  execution,  or  any  execution  touching 
the  sale  of  said  real  estate  under  said  judgment ;  that  uppn 
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the  filing  of  said  bill  a  temporary  injunction  was  allowed, 
and  afterwards,  upon  motion  to  dissolve,  was  allowed  and 
continued  on  condition  that  this  appellant  should  file  a 
bond  securing  this  respondent  and  other  defendants  in  that 
action  against  damages  resulting  in  case  the  said  injunc- 
tion was  wrongful,  and  the  undertaking  was  made,  filed 
and  accepted  in  the  premises,  wherein  the  sureties  obli- 
gated themselves,  and  promised  this  respondent  and  the 
other  defendants  in  that  action,  that  this  appellant  should 
abide  the  final  decision  of  that  court,  and  pay  all  moneys 
and  costs  adjudged  against  it  in  ease  the  said  injunction 
should  be  dissolved,  and,  in  case  the  said  appellant  did 
not  so  perform  and  pay,  they  would  so  pay  and  perform; 
that  the  said  sheriff  and  this  respondent  were  thereby  re- 
strained from  making  said  sale  or  any  sale  of  said  premises, 
or  of  the  interest  of  Otis  Sprague  therein,  under  the 
said  execution,  or  any  execution  under  said  judgment, 
and  upon  the  hearing  of  said  cause  by  the  decree  of  said 
court  they  were  accordingly  j)erpetually  enjoined;  that 
thereupon  the  said  sheriff  and  this  respondent  duly  ap- 
pealed from  said  decree  to  the  circuit  court  of  appeals  for 
the  Ninth  circuit  of  the  United  States,  and  the  said  in- 
junction was  by  that  court  dissolved,  and  the  said  decree 
reversed,  and  said  bill  of  complaint  ordered  dismissed  for 
want  of  jurisdiction ;  that  thereafter  the  said  circuit  court 
entered  final  decree  in  that  court  dissolving  said  injunction 
and  dismissing  said  bill  of  complaint  according  to  the  man- 
date of  the  said  circuit  court  of  appeals;  that  the  appel- 
lant is  liable  for,  and  should  pay,  all  costs,  expenses,  and 
charges  which  respondent  has  in  the  premises  incurred, 
or  for  which  he  has  become  liable,  and  which  were  occa- 
sioned by  the  said  injunction,  and  the  proceedings  of  the 
appellant  in  and  about  the  same,  and  in  defending  against 
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the  same,  and  in  procuring  its  final  dissolution  and  the 
dismissal  of  the  so-called  bill,  of  complaint ;  that  as  a  direct 
result  of  said  bill  of  complaint  and  injunction,  and  neces- 
sarily incurred  thereby,  respondent  has  been  damaged  in 
the  sum  of  $1,960,  $1,800  of  which  was  for  legal  serv- 
ices, and  $150  of  which  was  for  expenses  incurred  for  tak- 
ing testimony,  for  the  hearing  in  that  court,  printing  of 
briefs,  traveling  and  other  expenses  incurred  in  the  circuit 
court  of  appeals  and  not  included  in  the  costs  taxed  therein, 
together  with  additional  expenses  incurred  as  follows :  Un- 
der the  statutes  of  the  state  of  Washington,  judgment  liens 
expire  five  years  after  the  rendition  of  the  judgment,  un- 
less revived,  and  inasmuch  as  the  five  years  of  time  for 
the  lien  of  said  judgment  expired  after  said  injunction 
had  been  issued,  and  before  the  dissolution  thereof  had 
been  procured,  it  became  necessary  to  revive  and  renew  the 
same  in  order  that  respondent's  lien  might  be  preserved, 
and  the  same  was  accordingly  done  by  proceedings  duly 
begun  and  prosecuted  for  that  purpose  and  to  that  end,  in 
which  the  respondent  incurred  large  expenses  and  liabili- 
ties for  court  costs  and  attorney's  fees,  altogether  in  the 
sum  of  $1,950, — that  is  to  say,  $1,800  for  legal  services 
in  the  two  United  States  courts,  and  for  the  revival  of  said 
judgment  and  the  extension  of  said  lien  in  the  state  court, 
and  in  the  further  sum  of  $150  for  the  expenses  incurred ; 
for  which  amounts  respondent  asks  judgment.  To  the 
foregoing  complaint  the  appellant  demurred,  and  the  de- 
murrer was  by  the  court  overruled,  and  exception  thereto 
duly  taken.  Appellant  thereupon  answered  the  complaint 
The  answer  denies  many  of  the  averments  of  the  complaint, 
and  particularly  denies  that  the  said  suit  in  the  circuit 
court  of  the  United  States  was  brought  for  the  purpose  of 
harassing  or  injuring  respondent  or  to  prevent  him  from 
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realizing  on  his  said  judgment.  It  also  denies  that  any 
motion  was  ever  made  or  filed  in  said  cause  in  said  circuit 
court  to  dissolve  said  preliminary  injunction.  The  amend- 
ed  affirmative  answer  further  alleges  that  prior  to  the  com- 
mencement of  this  action  the  appellant  paid  to  the  respond- 
ent all  moneys,  costs,  fees,  expenses,  disbursements,  and 
liabilities,  including  attorney's  fees,  due  to  respondent^ 
occasioned  by  or  growing  out  of  the  said  suit  brought  in 
the  circuit  court  of  the  United  States ;  that  appellant  has 
fully  kept  and  performed  the  condition  of  the  bond  filed 
in  said  suit,  and  that  no  moneys,  costs,  or  other  liability 
has  been  adjudged  against  appellant  upon  said  bond  or  in 
said  cause  in  said  circuit  court  which  has  not  been  fully 
paid  and  satisfied;  that  no  order  or  judgment  has  heen 
made  or  entered  by  said  circuit  court  in  said  suit  brought 
therein  or  by  any  court  authorizing  or  justifying  this  ac- 
tion or  any  action  upon  said  bond.  The  reply  denies  the 
allegations  of  the  affirmative  answer.  A  trial  was  had  be- 
fore a  jury,  and  a  verdict  returned  in  favor  of  respondent 
for  the  sum  of  $1,600. 

Appellant  moved  the  court  to  set  aside  the  verdict  and 
to  grant  a  new  trial,  and  upon  the  hearing  thereof  the 
court  found  the  value  of  the  services  for  reviving  the  judg- 
ment against  Otis  Sprague  to  be  $200,  and  that  the  verdict 
should  be  reduced  in  that  sum.  Kespondent  consented  to 
such  reduction,  and  the  motion  for  new  trial  was  then  de- 
nied, and  judgment  entered  against  appellant  for  $1,400 
and  costs.    From  said  judgment  this  appeal  was  taken. 

Kespondent  moved  to  dismiss  this  appeal  for  want  of  an 
appeal  bond,  as  required  by  law.  The  judgment  is  for 
$1,400,  and  the  appeal  bond  shown  by  the  record  is  in  the 
sum  of  $3,200,  which  is  more  than  double  the  amount  of 
the  judgment,  and  more  than  $200  in  addition  thereta 
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The  bond  is  conditioned  to  pay  all  costs  and  damages  that 
may  be  awarded  against  the  appellant  on  the  appeal  or  on 
the  dismissal  thereof,  not  exceeding  $200 ;  and,  further,  to 
satisfy  and  perform  the  judgment  or  order  appealed  from 
in  case  it  shall  be  affirmed,  and  any  judgment  or  order 
which  the  supreme  court  shall  render  or  make,  or  order 
to  be  rendered  or  made  by  the  superior  court.  The  bond 
seems  to  comply  fully  with  the  requirements  of  §§  6505 
and  6506,  Bal.  Code.  The  notice  of  appeal  was  served  on 
January  21,  1901,  and  filed  January  22,  1901.  The  ap- 
peal bond  was  also  filed  on  the  last  named  date.  We  see 
no  merit  in  this  motion,  and  it  is  therefore  denied. 

Respondent  also  moves  to  strike  the  statement  of  facts. 
The  judgment  was  entered  January  12,  1901,  and  a  pro- 
posed statement  of  facts  was  filed  January  26,  1901. 
Thereafter,  on  the  9th  day  of  February,  1901,  the  state- 
ment was  certified  by  the  Honorable  Thomas  Carroll, 
who  had  presided  at  the  trial  as  judge,  but  whose  term  of 
office  had  expired  before  the  said  9th  day  of  February.  Un- 
der the  decisions  of  this  court,  said  certificate  was  not  suffi- 
cient to  make  the  statement  a  part  of  the  record.  After- 
wards, however,  on  the  15th  day  of  April,  1901,  notice 
for  the  settlement  of  said  statement  on  the  20th  day  of 
the  same  month  was  duly  served,  and  on  said  last  named 
date  the  Honorable  Thad  Huston,  one  of  the  judges  of 
said  court,  continued  the  matter  imtil  April  22,  and  on  the 
last  named  date  the  statement  was  duly  certified  by  Judge 
Huston,  and  made  a  part  of  the  record.  The  statement, 
having  been  duly  and  regularly  certified  by  one  who  was  a 
judge  of  said  court  at  the  time,  thereby  became  a  part  of 
the  record,  under  the  rulings  of  this  court.  The  motion  to 
strike  is  therefore  denied. 

Appellant  first  assigns  as  error  that  the  court  denied  its 
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motion  for  an  amended  and  further  bill  of  particulars.  We 
think,  under  the  circumstances  shown  in  the  record,  that 
appellant  was  not  prejudiced  thereby.  It  appears  that 
the  bill  of  particulars  had  not  been  originally  verified,  but 
the  court's  attention  was  not  called  to  the  fact  until  during 
the  progress  of  the  trial,  and  he  then  required  it  to  be 
verified.  We  think  the  items  named  in  the  bill  of  particu- 
lars which  was  served  substantially  advised  appellant  as 
to  what  it  must  meet  at  the  trial. 

It  is  next  assigned  as  error  that  the  court  overruled  the 
demurrer  to  the  complaint.  The  first  ground  urged  is 
that  there  is  a  defect  of  parties  plaintiff.  It  is  claimed 
that  the  liability  sued  upon  was  one  accruing  to  all  of  the 
defendants  in  the  suit  in  the  United  States  court;  that  a 
joint  defense  was  made  to  that  suit  by  this  respondent  and 
by  the  sheriff  of  Pierce  county,  and  that  the  preliminary 
injunction  was  granted  against  them  jointly;  that  they 
jointly  appealed  from  the  decree  of  the  circuit  court,  and 
any  cause  of  action  for  damages  growing  out  of  that  suit 
accrued  jointly  to  respondent  and  said  sheriff,  both  of 
whom  should  have  been  joined  as  plaintiffs  in  this  action. 
No  authorities  are  cited  by  appellant's  counsel  in  support 
of  this  contention,  and  we  are  of  the  opinion  that  the  point 
is  not  well  taken.  At  the  instance  of  respondent,  the  sher- 
iff was  acting  only  as  a  ministerial  officer,  and  he  had  no 
further  interest  in  the  matter.  The  burden  of  defending 
that  suit  rested  upon  the  respondent,  who  was  the  real 
party  in  interest.  It  was  a  matter  of  no  consequence  to 
the  sheriff  whether  the  injunction  was  dissolved  or  contin- 
ued. In  any  event,  if  respondent  is  entitled  to  recover  in 
this  action  at  all,  he  may  recover  such  damages  as  have 
accrued  to  himself.  If,  for  example,  it  were  sought  in  this 
action  to  recover  damages  because  of  depreciation  in  the 
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value  of  the  property  levied  upon  pending  the  injunction 
whereby  respondent  was  prevented  from  realizing  the  full 
amount  of  his  judgment,  it  certainly  could  not  be  success- 
fully urged  that  the  sheriff  had  any  joint  interest  with  re- 
spondent in  such  damages. 

It  is  next  urged  upon  the  demurrer  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion. It  is  claimed  that  the  value  of  attorney's  services 
or  costs  incurred  in  making  a  successful  defense  cannot  be 
recovered  in  another  action  as  damages.  This  certainly  is 
the  general  rule,  and  was  so  declared  emphatically  i)y  this 
court  in  Lovell  v.  House  of  Good  Shepherd,  14  Wash. 
211  (44  Pac.  253).  An  exception,  however,  seems  to  be 
made  where  an  injunction  has  been  wrongfully  sued  out. 
It  is  held  that  a  reasonable  amount  of  compensation  paid 
for  counsel  fees  in  procuring  the  dissolution  of  an  injunc- 
tion may  be  recovered  in  an  action  for  damages.  Counsel 
fees  in  such  cases  are  regarded  as  a  proper  subject  of  con- 
sideration in  estimating  the  damages  incurred,  the  loss 
being  as  direct  and  immediate  as  any  other.  2  High,  In- 
junctions (3d  ed.),  §  1685.  The  author  cites  the  decisions 
of  many  states  in  support  of  the  above  doctrine,  and  refers 
to  it  in  a  note  as  a  well-settled  doctrine,  but  says,  however, 
that  one  decision  of  the  supreme  court  of  the  United  States 
(Oelrichs  v.  Spairij  15  Wall.  211)  does  not  seem  to  har- 
monize with  this  rule,  and  also  that  a  different  rule  pre- 
vails in  Arkansas  and  Pennsylvania.  This  court  seems 
to  have  approved  the  general  rule  in  Donahus  v.  Johnson, 
9  Wash.  187  (37  Pac.  322).  Mr.  High  further  states  the 
reason  for  the  rule  as  follows: 

"Tlie  allowance  of  counsel  fees  as  damages  upon  dissolv- 
ing an  injunction  is  based  upon  the  fact  that  defendant 
has  been  compelled  to  employ  aid  in  ridding  himself  of  an 
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unjust  restriction,  which  has  been  placed  upon  him  by  ihe 
action  of  plaintiff."  2  High,  Injunctions  (3d  ed.),  §  1686. 

Appellant  further  urges  that,  in  any  event,  counsel  fees 
are  recoverable  in  an  action  of  this  kind  only  when  the 
injunction  suit  was  brought  maliciously  and  without  prob- 
able cause.  It  is  insisted  that  this  complaint  does  not 
charge  malice  or  want  of  probable  cause.  While  the  usual 
phraseology  as  to  malice  and  want  of  probable  cause  is  not 
used,  yet  the  language  of  the  complaint  is  so  strong  that 
we  think  it  must  be  held,  as  against  demurrer,  that  the 
effect  of  the  pleading  is  to  tender  that  issua  The  rule 
above  "mentioned  is  to  the  effect  that,  when  malice  and  want 
of  probable  cause  are  lacking,  an  action  upon  the  injunc- 
tion bond  is  the  only  remedy,  and  that  the  plaintiff  in  the 
injunction  suit  cannot  be  sued  for  damages  in  an  action 
upon  the  case.  However,  if  the  complaint  here  did  not 
tender  the  issue  of  malice  and  want  of  probable  cause, 
there  is  another  consideration  that  must  weigh  in  favor 
of  this  complaint.  The  injimction  bond  here  was  taken 
in  pursuance  of  the  rules  of  the  United  States  courts.  Con- 
cerning such  bonds,  Mr.  High  says: 

"And  when  an  injunction  bond  is  given  in  a  proceeding 
in  a  federal  court,  conditioned  to  pay  such  damages  as  may 
be  recovered  in  case  it  shall  be  decided  that  the  injunction 
was  wrongfully  obtained,  the  condition  of  the  bond  is  not 
broken  merely  by  a  dissolution  of  the  injunction,  and  there 
can  be  no  recovery  in  the  federal  courts  because  of  such 
dissolution  alone;  and  there  must  first  be  a  recovery  or 
judgment  determining  the  damages,  before  an  action  can 
be  maintained  against  the  obligors  in  the  bond."  2  High, 
Injunctions  (3d  ed.),  §  1656. 

It  would  thus  appear  that,  if  respondent  had  sought  in 
the  federal  court  to  pursue  his  remedy  upon  the  injunction 
bond,  he  would  first  have  been  required  to  establish  his 
damages  against  appellant,  and  then  only  upon  failure  of 
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appellant  to  pay  could  an  action  have  been  maintained 
against  the  obligors  of  the  bond.  The  demand  here  is  for 
less  than  $2,000,  and  the  action  necessarily  had  to  be 
brought  in  this  jurisdiction,  and  is  maintainable  here  for 
the  reasons  last  assigned. 

It  is  also  urged  that  the  complaint  is  fatally  defective 
because  it  does  not  allege  that  respondent  has  paid  the 
counsel  fees  and  expenses  mentioned  in  his  complaint. 
Counsel  contends  that  the  action  cannot  be  maintained  for 
fees  and  expenses,  a  liability  for  which  has  only  been  in- 
curred. This  position  is  sustained  by  the  decisions  of  the 
supreme  court  of  California,  and  is  made  particularly  clear 
in  Elder  v.  Kutner,  97  Cal.  490  (32  Pac.  663).  Decisions 
of  the  California  court  are  the  only  ones  cited  by  counsel. 
The  contrary  doctrine,  that  a  liability  actually  incurred 
though  not  paid,  is  the  basis  of  an  action  for  damages,  is 
sustained  by  the  following  authorities :  Bonesteel  v.  Bane- 
steel,  30  Wis.  511;  Noble  v.  Arnold,  23  Ohio  St.  264; 
Ziegler  v,  Powell,  54  Ind.  173 ;  Garrett  v.  Logan,  19  Ala. 
344;  McRae  v.  Brown,  12  La.  An.  181;  1  Sutherland, 
Damages  (2d  ed.),  §  85.  We  think  the  doctrine  of  the 
last  named  authorities  is  more  reasonable  and  just,  and 
we  shall  follow  them.  It  is,  therefore,  held  here  that  it  is 
immaterial  whether  the  expenses  have  been  paid  by  re- 
spondent or  not.  The  complaint  alleges  that  the  liability 
has  been  incurred,  and  that  is  sufficient.  For  these  rea- 
sons we  think  the  complaint  states  a  cause  of  action,  and 
that  the  demurrer  was  properly  overruled. 

It  is  also  assigned  as  error  that  the  court  admitted  evi- 
dence as  to  the  value  of  counsel  fees  for  services  rendered 
in  the  injunction  suit,  for  the  reason  that  no  motion  to 
dissolve  the  preliminary  injunction  was  made.  The  great 
weight  of  authority  is  to  the  effect  that  counsel  fees  re- 
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coverable  in  such  cases  are  those  connected  with  the  motion 
or  other  similar  proceeding  for  the  dissohition  of  the  in- 
junction, and  do  not  cover  the  general  expenses  of  defend- 
ing the  merits  of  the  action.  This  court  so  held  in  Doujl- 
hue  V,  Johnson,  supra.  The  bill  filed  in  the  federal  court 
by  appellant,  however,  sought  injunctive  relief  only,  and, 
while  it  appears  to  be  true  that  no  motion  formally  so 
called  was  made  to  dissolve  the  preliminary  injunction, 
yet  the  demurrer  to  the  bill  reached  the  injunction  as  ef- 
fectively as  a  motion  would  have  done.  Had  the  demurrer 
been  sustained,  the  iniunction  would  have  been  dissolved. 
We  think,  therefore,  that  the  services  in  connection  with 
the  demurrer  are  as  much  recoverable  as  though  they  had 
been  rendered  in  the  presentation  of  a  formal  motion  to 
dissolve.  The  demurrer  challenged  the  jurisdiction  of  the 
court,  and  it  appears  that  respondent  did  not  stand  upon 
his  demurrer,  but  answered  the  bill,  and  went  to  trial. 
Evidence  was  introduced  in  this  case  over  appellant's 
objection,  concerning  the  value  of  attorney's  services  ren- 
dered upon  the  trial.  Upon  the  appeal  to  the  appellate 
court  the  only  question  raised  was  that  of  jurisdiction.  The 
evidence  taken  below  was  not  even  taken  to  the  appellate 
court.  The  question  raised  in  the  appellate  court  could 
have  been  raised  there  without  the  expense  of  a  trial  below. 
We  therefore  think  that  the  evidence  concerning  the  value 
of  attorney's  services  rendered  in  connection  with  the  trial 
was  improperly  admitted.  The  testimony  should  have 
been  confined  to  the  services  rendered  upon  the  demurrer 
in  the  court  below  and  to  those  rendered  in  the  appellate 
court.  For  this  reason  the  judgment  will  have  to  be  re- 
versed, and  a  new  trial  granted,  with  instructions  to  the 
court  below  to  confine  the  evidence  upon  another  trial  to 
the  limitations  herein  indicated.    We  think  the  honorable 
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trial  court  reached  the  correct  conclusion  upon  the  motion 
for  new  trial,  that  the  evidence  concerning  counsel  services 
rendered  in  reviving  the  judgment  against  Otis  Sprague 
was  not  properly  admitted^  for  the  reason  that  such  serv- 
ices did  not  come  within  the  rule  which  confines  recovery 
to  services  necessarily  rendered  in  connection  with  the 
motion  or  other  similar  procedure  for  the  dissolution  of 
the  injunction. 

The  judgment  is  reversed  and  the  cause  remanded,  with 
instructions  to  the  court  below  to  grant  the  motion  for  a 
new  trial,  and  proceed  in  accordance  with  this  opinion. 

Keavis,  C.  J.,  and  Fulleeton^  Aiydess^  Mount  and 
DuNBAB^  JJ.,  concur. 


[No.   3785.     Decided  October  4,   1001.] 

State  of  Washi2jgton,  Respondent,  v.  Geobob  R.  A. 

Farbis^  Appellant. 

HOMICIOB  —  IN8TBUCT10N8 HARMLESS   EHBOB. 

Where  a  court  has  fuHy  and  clearly  charged  the  jury  upon 
the  subject  of  the  character  of  premeditation  and  deUberatloa 
required  under  the  law  to  constitute  murder  in  the  flrat  degree, 
the  subsequent  use  of  an  inapt  and  meaningless  word,  in  defining 
to  the  jury  the  meaning  of  the  terms  "premeditation"  and  "de- 
liberation/' would  not  constitute  reversible .  error. 

JUBOBS  —  COMPBTENCT. 

The  fact  that  a  juror  has  formed  an  impression  as  to  the 
guilt  or  Innocence  of  defendant  from  having  read  an  account  of 
the  homicide  in  a  newspaper  and  talked  about  H  with  his  neigh- 
bors would  not  disqualify  him,  where  it  appeared  that  such 
opinion  or  impression  was  a  qualified  one,  which  he  could  dis- 
regard absolutely  upon  the  trial  of  the  case. 

Appeal  from  Superior  Court,  Klickitat  County. — Hon. 
Abbaham  L.  Milleb^  Judge.     Affirmed. 


k8B  w 
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'    W,  B.  Presby  and  H.  8.  Wilson,  for  appellant. 

William  T.  Darcli,  Prosecuting  Attorney,  H.  Dustin, 
and  A,  S.  Bennett,  for  the  State. 

The  opinion  of  the  court  was  delivered  by 

Eeavis,  C.  J.— On  the  12th  of  March,  1900,  A.  J.  Woi^ 
rell,  a  farmer  residing  some  twenty-eight  miles  southeast 
of  Goldendale,  was  shot  and  killed.  He  was  at  the  time 
plowing  with  a  team  of  four  horses  in  a  field  about  a  mile 
from  his  residence.  As  he  did  not  return  to  his  home  in 
the  evening,  and,  his  absence  exciting  uneasiness,  there 
was  search  instituted,  and  his  body  was  found  in  the  after- 
noon of  the  13th.  It  had  been  dragged  to  the  point  where 
found,  a  distance  of  some  forty  rods.  A  rope  had  been 
fastened  around  the  feet  and  the  horses  with  which  the 
deceased  was  plowing  hitched  to  the  rope,  and  the  body 
thus  drawn  to  the  place  where  found.  The  coroner  held 
an  inquest.  It  was  found  that  the  death  was  from  gun 
shotNvounds  made  by  a  ball  from  a  45-75  caliber  rifle. 
There  were  thirteen  bullet  holes  in  the  body  caused  by  at 
least  five  shots,  one  gf  which  had  gone  into  the  back  of 
the  head,  and  the  others  in  the  back  and  side  of  the  de- 
ceased, two  of  the  shots  having  been  fired  after  the  do- 
ceased  was  in  a  prostrate  position.  The  track  over  which 
the  body  was  dragged  had  been  covered  up  by  plowing. 
About  nine  o'clock  on  the  12th  of  March,  the  day  of  the 
homicide,  the  defendant,  with  the  four  horses  which  de- 
ceased had  been  driving  to  the  plow,  and  riding  a  white 
saddle  horse,  stopped  at  a  farmer's  in  the  vipinity,  ate 
lunch,  and  fed  his  horses,  and  about  half  past  ten  o'clock 
U'ft  for  his  home  in  Goldendale.  Defendant  arrived  at  his 
home  about  two  o'clock  in  the  morning  on  the  13th,  stayed 
there  about  an  hour  and  left  home,  taking  a  gun  with  him, 
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and  went  into  the  mountains  where  he  remained  until  three 
o'clock  of  the  morning  of  the  14th  of  March,  when  he  came 
to  Goldendale  and  surrendered  himself  to  the  deputy  sher- 
iff. The  facts  cbnnecting  the  defendant  with  the  homi- 
cide, other  than  his  admissions,  were  that  previous  to  the 
12  th  of  March  he  endeavored  to  procure  a  gun,  and  finally 
procured  the  one  with  which  Worrell  was  shot,  a  45-75 
Winchester  rifle,  and  that  he  started  from  Goldendale  on 
the  day  of  the  homicide,  concealing  his  gun  in  a  blanket ; 
went  to  the  field  in  which  the  deceased  was  plowing ;  that 
no  one  observed  defendant  and  deceased  together,  and  that 
deceased  was  killed  by  defendant.  Upon  the  trial,  which 
occupied  several  days,  after  the  conclusion  of  the  testi- 
nK)ny  upon  the  part  of  the  state,  defendant  was  sworn, 
and  testified  in  his  own  behalf.  The  state,  before  it  rest- 
ed, had  shown  the  homicide  as  mentioned,  and  circum- 
stances connecting  defendant  directly  with  the  commission 
of  the  crime.  Defendant  admitted  the  homicide  substan- 
tially as  shown  by  the  state,  but  alleged  self-defensci  In 
substance  his  defense  was  that  he  and  the  deceased  and  a 
brother-in-law  of  deceased  had  some  controversy  over  the 
possession  of  premises  leased  by  defendant  to  the  deceased 
and  his  brother-in-law,  who  were  partners;  that  he  went 
to  settle  such  controversy  with  deceased ;  that  he  felt  some 
aneasiness  and  fear  that  a  difficulty  might  arise,  and  armed 
himself  with  a  Winchester  rifle,  and  he  also  had  upon  his 
person  a  loaded  revolver ;  that,  arriving  at  the  field  where 
deceased  was  plowing,  he  left  his  rifle  at  the  fence,  a  short 
distance  from  where  deceased  was  plowing,  and  went  to 
deceased,  and  they  engaged  in  conversation ;  that  defendant 
had  a  bottle  of  whisky  with  him,  and  that  he  and  deceased 
drank  from  the  bottle ;  that  the  controversy  between  them 
was  discussed,  and  he  suggested  to  deceased  that  he  con- 
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tinue  his  plowing  and  reflect  upon  the  adjustment  pro- 
posed; that  deceased  plowed  around  the  land  and  came 
back  and  refused  to  make  any  settlement,  using  some  of- 
fensive language;  that  he,  defendant,  then  told  deceased 
that  he  would  take  two  of  defendant's  horses  from  the 
plow  which  deceased  was  using,  the  horses  being  in  posses- 
sion of  deceased  under  some  agreement  in  the  lease  which 
defendant  said  deceased  repudiated;  that  deceased  for- 
bade the  taking  of  the  horses,  and  defendant  persisted  and 
unhitched  the  horses ;  that  immediately  deceased,  who  was 
a  strong  man  and  physically  superior  to  defendant,  came 
after  defendant  w^th  a  whipstock  which  he  had  in  his 
hand ;  that  he  pursued  defendant  rapidly,  striking  at  him, 
and  defendant  started  and  reached  the  place  where  the 
gim  had  been  left ;  that  he  seized  the  gim  and  killed  de- 
ceased; that  defendant  was  under  great  fear  and  excite- 
ment at  the  time,  and  could  not  detail  the  circumstances 
of  the  killing  or  the  number  of  shots  fired.  There  was  no 
,  other  testimony  with  reference  to  the  homicide.  The  en- 
tire record,  including  all  the  testimony  adduced  at  the  trial, 
has  been  brought  here,  and,  in  view  of  the  serious  nature 
of  the  crime  charged,  the  testimony  has  all  been  read. 
Certain  testimony  was  tendered  by  defendant  and  excluded. 
This  testimony  was  offered  to  support  the  plea  of  self- 
defense,  but  the  questions  propounded  all  related  to  con- 
tentions between  the  defendant  and  the  deceased  and  his 
brother-in-law  relative  to  the  premises  leased  by  defendant 
to  deceased  and  his  partner.  The  time  was  too  remote  to 
make  those  controversies  relevant,  and  there  was  no  ques- 
tion but  that  angry  feelings  had  been  existing  for  a  long 
time  between  the  parties.  This  sufficiently  appeared, 
without  controversy,  at  the  trial.  No  error  is  perceived  in 
the  admission  or  rejection  of  testimony. 
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The  instructions^  all  together,  expressed  the  law  clearly. 
The  definitions  of  murder  in  the  first  and  second  de- 
grees and  of  manslaughter  were  correctly  given.  We  cabi- 
net see  the  pertinency  of  the  requested  instruction  upon 
voluntary  intoxication,  as  there  was  no  evidence  of  any 
such  intoxication.  The  law  of  self-defense  was  intelli- 
gibly stated  and  defendant's  theory  of  the  case  fairly 
placed  before  the  jury. 

Strong  objection  is  urged  against  the  following  language 
ns«ed  by  the  trial  court  concerning  deliberation  and  pre- 
meditation: "Deliberation  is  the  mental  operation  of 
weighing  motive  or  consideration  that  makes  for  or  against 
an  intimation  of  the  proposed  act  or  line  of  action ;"  and 
''Premeditation  is  the  mental  operation  of  thinking  upon 
an  act  before  doing  it  or  upon  an  intimation  before  carry- 
ing it  out."  The  court,  among  other  instructions,  gave  the 
following: 

**Xo.  5.  You  are  instructed  that  in  order  to  constitute 
murder  in  the  first  degree  the  jury  must  be  satisfied  be- 
yond a  reasonable  doubt  from  the  evidence  not  only  that 
the  defendant  without  justifiable  cause  or  legal  excuse 
killed  the  said  A.  J.  Worrell,  but  you  must  further  find 
from  the  evidence  beyond  any  reasonable  doubt  that  before 
the  defendant  inflicted  the  fatal  wound  he  had  formed  in 
his  mind  deliberate  and  premeditated  purpose  to  kill  the 
said  A.  J.  Worrell,  and  that  the  fatal  wound  was  inflicted 
with  the  intention  of  effecting  that  purpose. 

"No.  6.  It  is  not,  however,  necessary  that  the  wilful 
intent,  premeditation  or  deliberation  shall  exist  for  any 
considerable  length  of  time  before  the  assault  and  killing. 
The  law  requires  that  the  assault  and  the  killing  shall  be 
done  purposely  and  of  deliberate  and  premeditated  malice, 
a  fixed  design  to  take  human  life  unlawfully  formed  while 
in  the  cool  state  of  the  blood  accompanied  with  some  de- 
gree of  reflection  thereon  and  the  act  of  killing  which  fol- 
lows. 

14 26  WASH. 
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"No.  7.  And  in  this  case  if  yon  believe  from  the 
evidence  beyond  a  reasonable  doubt  that  the  defendant  fel- 
oniously shot  and  killed  the  said  A.  J.  Worrell,  in  manner 
and  form  as  charged  in  the  information,  and  that  before 
committing  the  act,  and  while  his  blood  was  cool  he  formed 
in  his  mind  a  fixed,  wilful  design  and  purpose  to  take  the 
life  of  the  said  A.  J.  Worrell,  and  in  furtherance  of  that 
design  and  with  reflection  and  premeditation  thereon  for 
some  appreciable  space  of  time  before  the  doing  of  the  act, 
and  without  justifiable  cause  or  legal  excuse  therefor,  then 
you  should  find  the  defendant  guilty  of  murder  in  the 
first  degree." 

It  will  be  observed  that  the  deliberation  and  premedi- 
tation required  under  the  law  to  constitute  murder  in  the 
first  degree  were  clearly  stated  to  the  jury.  The  use  of  the 
word  "intimation"  in  instructions  10  and  11,  above  re- 
ferred to,  is  not  apt,  and  is  almost  meaningless,  but  can- 
not be  misleading  in  view  of  the  other  instructions  given, 
and  the  instructions  (10  and  11)  must  unquestionably 
be  construed  as  merely  attempting  to  elucidate. what  was 
already  clearly  expressed  in  the  other  instructions.  Re 
versible  error  cannot  be  predicated  alone  upon  the  ill  se- 
lection of  the  word  "intimation." 

The  only  error  assigned  upon  the  selection  of  jurors 
deemed  necessary  to  notice  is  that  of  juror  Homibrook. 
The  juror  was  asked  if  he  had  heard  anything  of  the  case, 
and  answered  affirmatively.  The  question  was  then  pro- 
pounded :  "From  what  you  have  heard  have  you  formed 
an  opinion  in  r^ard  to  the  guilt  or  innocence  of  the  de- 
fendant?" Answer:  "I  don't  know  but  what  I  have." 
"Do  you  think  that  opinion  would  affect  you  in  rendering 
a  verdict  after  hearing  the  testimony  in  this  case;  would 
it  have  any  effect  on  your  mind?"  Answer:  "I  should 
think  that  it  would."  "You  think  you  could  try  this  case 
and  hear  the  sworn  testimony  of  witnesses  and  render  a 
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verdict — ^fair  and  impartial  verdict  in  the  case;  decide 
it  the  same  as  if  you  hadn't  heard  anything  about  it?" 
Answer:  "I  think  I  would."  After  the  above  questions 
and  answers  defendant's  counsel  elicited  from  the  juror 
that  he  had  talked  with  his  neighbors  about  the  case  and 
heen  an  account  of  the  homicide  in  the  newspapers.  He  an- 
sweredy  as  to  any  opinion,  that  he  could  disr^ard  it ;  that 
the  opinion  or  impression  that  he  had  was  a  qualified  one, 
and  he  would  disregard  it  absolutely ;  that  he  did  not  be- 
lieve that  such  qualified  opinion  would  influence  him  in 
the  consideration  of  the  case.  It  will  be  observed  that 
the  answers  of  the  juror  are  not  to  the  same  effect  as 
those  of  juror  Kyle  in  State  v.  Murphy,  9  Wash.  204 
(37  Pac.  420),  where  the  juror  stated  that  he  regarded 
what  he  had  already  heard  of  the  case  as  evidence,  and 
had  formed  an  opinion,  and  that  such  opinion  could  not 
be  changed  unless  other  evidence  was  brought  to  bear.  Or 
that  of  juror  Kellogg,  in  State  v.  Wilcox,  11  Wash.  215 
(39  Pac.  368),  where  the  juror  had  talked  with  a  wit- 
ness and  formed  an  opinion  which  would  require  evidence 
to  change.  Or  that  of  juror  Denniston,  in  Staie  v.  Rut- 
ten,  13  Wash.  203  (43  Pac.  30),  where  the  juror  said  he 
could  not  say  that  he  would  be  governed  bv  the  evidence 
brought  in  the  case.  Or  in  Staie  v.  Moody,  18  Wash. 
165  (51  Pac.  356),  where  juror  Shafer  had  such  an  opin- 
ion as  debarred  him  from  entering  upon  the  trial  pre- 
suming the  defendant  innocent.  In  State  v,  Laiti/n,  19 
Wash.  57  (52  Pac.  314),  the  juror  had  formed  such  an 
opinion  that  it  would  require  evidence  to  remove  it.  The 
rule  has  been  stated  frequently  here  that  the  nature  of  the 
impression  or  opinion  existing  in  the  mind  of  the  juror 
must  be  determined  by  the  court ;  that,  although  the  juror 
may  declare  that  he  can  try  the  case  impartially  upon 
the  evidence  adduced,  yet  such  declaration  is  but  the 
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juror's  conclusion,  and  that  the  court  must  determine  upon 
his  whole  examination  whether  he  is  in  a  condition  to  be 
Impartial,  or  whether  bias  may  exist,  and  that  the  con- 
clusion is  within  the  discretion  of  the  trial  court,  and  such 
discretion  may  be  reviewed  here.  Rose  v.  State,  2  Wash. 
310  (26  Pac.  264) ;  State  v.  Coella,  8  Wash.  512  (36  Pac. 
474)  ;  State  r.  Gile,  8  Wash.  12  (35  Pac.  417)  ;  Staie  v. 
Carey,  15  Wash.  549  (46  Pac.  1050)  ;  State  v.  Royse, 
24  Wash.  440  (64  Pac.  742). 

The  juror  Hornibrook  answered  the  question  as  to  an 
opinion  not  affirmatively,  but  negatively, — *^I  don't  know 
but  what  I  have."  It  was  developed  from  his  subsequent 
answers  that  he  did  not  have  a  fixed  opinion ;  it  was  merely 
an  impression,  such  impression  as  most  persons  receive 
who  hear  from  unverified  sources  the  account  of  a  homi- 
cide or  tragedy.  There  is  a  lodgment  in  the  memory  of 
something  heard,  but  no  action  of  the  judgment  upon 
purported  evidence.  The  effect  of  reading  such  accounts 
in  the  newspapers  may  possibly  affect  the  readers  vari- 
ously. Ordinarily  persons  of  some  intelligence  and 
thpught,  or  of  experience,  understand  that  such  accounts 
are  hastily  and  superficially  gathered,  and  no  considerate 
reader  would  form  a  fixed  opinion.  Yet  others,  of  less 
experience  and  intelligence,  may  be  so  influenced  by  such 
accounts  as  to  bias  the  judgment.  The  court  must  con- 
clude from  the  appearancec  and  statements  of  the  juror 
whether  he  is  free  from  bias.  We  are  content  with  the 
conclusion  of  the  trial  court  upon  the  competency  of  the 
juror  challenged. 

The  jury  passed  intelligently  upon  substantial  testi- 
mony, and  weighed  it  deliberately. 

Perceiving  no  reversible  error  upon  the  record,  the 
judgment  is  affirmed. 

FuLLERTON,  Anders,  DiTXBAR  and  Mount,  JJ.,  con- 
cur. 
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[No.   4023.     Decided  October  4,   1901.] 

In   the  Matter  of  the  Application  of  George  B.  Cave 

for  a  Writ  of  Habeas  Corpus. 

CONTEMPT  —  IMFBI80NMBNT. 

Under  Bal.  Code,  9  5808,  which  provides  that  where  con- 
tempt consists  in  the  omission  or  refusal  to  perform  an  act 
which  is  in  defendant's  power  to  perform,  he  may  be  Imprisoned 
until  he  shall  have  i»erformed  it,  a  defendant  who  refuses  to  pay 
a  decree  of  alimony  awarded  against  him  may  be  imprisoned  for 
contempt  without  being  cited  therefor,  when  he  is  personally 
before  the  court  and  it  appears  that  he  has  money  In  his  posses- 
sion and  under  his  control  wl^  which  to  pay  the  a^aae. 

DIVOBCE  —  AWABD  OF  AUMONY  —  NOT  A  DEBT. 

A  decree  or  order  for  alimony  in  a  divorce  proceeding  is  not 
a  debt  within  the  meaning  of  the  constitutional  inhibition  for- 
bidding imprisonment  for  debt. 

aAMK — PERMANENT    ALIMONY. 

Although  the  statutes  do  not  in  express  terms  authorise  the 
awarding  of  permanent  alimony,  yet  the  power  to  do  so  is  con- 
ferred upon  the  courts  under  the  terms  of  Bal.  Code,  8B723, 
which  provides  that  "in  granting  a  divorce,  the  court  shall  also 
make  such  disposition  of  the  property  of  the  parties  as  shall 
appear  just  and  equitable,  having  regard  to  the  respective  merits 
of  the  parties,  and  to  the  condition  in  which  they  will  be  left 
by  such  divorce,  and  to  the  party  through  whom  the  property 
was  acquired,  and  to  the  burdens  imposed  upon  it  for  the  benefit 
of  the  children,  and  shall  make  provision  for  the  guardian <(hip, 
custody,  and  support  and  education  of  the  minor  children  of 
such  marriage.' 
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SAME  —  REVIEW  OF   EBHOR   IN   COLLATERAL  PROCEEDINQ. 

Error  of  the  court,  if  any,  in  awarding  alimony  cannot  be 
reviewed  in  habeas  corpus  proceedings  brought  by  the  defendant 
who  had  been  imprisoned  for  contempt  for  failure  to  perform  the 
decree,  where  the  court  had  Jurisdiction  both  of  the  persons  and 
property  of  the  parties  in  the  action  for  divorce. 

BAME^ — ENFORCEMENT   BY    ATTACHMENT. 

Under  the  inherent  power  of  a  court  to  enforce  its  decrees 
and  orders  according  to  its  equity  powers,  a  decree  for  alimony 
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may  be  enforced  by  attachment  for  contempt,  even  in  the  absence 
of  a  statute  authorizing  such  procedure. 

Original  Application  for  Habeas  Corpus. 

R.  H.  Lindsay  and  F.  H.  Kna/pp,  for  petitioner. 
Humphries  &  Bostwich,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Mount,  J. — This  is  an  application  for  discharge  upon 
a  writ  of  habeas  corpus.  The  petitioner  is  imprisoned 
under  an  order  of  the  superior  court  of  King  county, 
made  upon  conviction  for  refusal  to  obey  an  order  of  said 
court  requiring  petitioner  to  pay  the  sum  of  $447  to  his 
divorced  wife.  From  the  return  to  the  writ  it  appears 
that  on  the  7th  day  of  February,  1900,  in  the  case  of 
Martha  M.  Cave  against  George  B.  Cave,  petitioner 
herein,  a  decree  of  divorce  was  granted  to  plaintiff  upon 
the  grounds  of  cruel  and  inhuman  treatment  and  failure 
to  provide.  The  custody  of  three  minor  children  was 
awarded  to  said  plaintiff,  and  it  was  ordered  in  said  de- 
cree "that  the  plaintiff,  Martha  M.  Cave,  have  judgment 
against  the  defendant,  Gteorge  B.  Cave,  for  twenty  ($20) 
dollars  per  month  alimony  from  and  after  February  1, 
1900,"  and  "that  plaintiff  recover  of  defendant  fifty 
($50)  dollars  attorney's  fees  and  costs  and  disbursements 
of  this  action  to  be  taxed."  The  said  defendant  neglected 
and  refused  to  pay  any  part  of  said  money.  On  the 
29th  day  of  April,  1901,  upon  petition  of  the  plaintiff 
therein,  Martha  M.  Cave,  the  court  issued  an  order  di- 
rected to  the  said  George  B.  Cave,  requiring  him  to  appear 
in  said  court  on  September  9,  1901,  at  9 :30  o'clock  a.  m., 
and  show  cause,  if  any  he  have,  why  he  should  not  pay 
to  the  plaintiff  or  her  attorneys  $380  accrued  alimony, 
$50  attorney's  fees,  and  $17  costs.     The  said  defendant 
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appeared  in  person  on  said  day,  when,  after  an  examin- 
ation, the  court  entered  an  order  as  follows : 

''It  appearing  that  the  said  defendant,  Oeorge  B.  Cave, 
has  money  and  property  in  his  possession  and  under  his 
control  out  of  which  he  can  pay  the  alimony,  court  costs, 
and  attorney's  fees  due  the  plaintiff  under  the  judgment 
and  decree  heretofore  made  and  entered  in  this  cause,  it 
is  therefore  ordered  that  the  defendant  forthwith  pay  to 
the  said  plaintiff,  or  her  attorneys,  alimony,  court  costs, 
and  attorney's  fees,  under  the  judgment  and  decree  en- 
tered in  this  cause,  amounting,  in  the  aggregate  to  the 
sum  of  $447,  and  upon  his  failure  so  to  do  that  he  he 
committed  to  the  county  jail  of  King  county,  Washing- 
ton, for  contempt  of  court." 

The  defendant  refused  to  comply  with  said  order, 
whereupon  the  court  issued  a  commitment,  reciting  the 
findings  named,  and  ordered  ''that  the  defendant  be  and 
he  is  hereby  committed  to  the  county  jail  of  King  county, 
state  of  Washington,  until  the  full  sum  of  alimony,  court 
costs  and  attorney's  fees  set  forth  in  the  plaintiff's  peti- 
tion is  paid."  The  commitment  also  contained  a  com- 
mand to  the  keeper  of  the  said  jail  to  keep  the  said  de- 
fendant until  the  further  order  of  the  court.  The  return 
further  shows  that  the  petitioner  herein  has  not  paid  any 
of  said  money,  and  still  refuses  to  comply  with  said  or- 
der. Three  questions  were  presented  to  the  court  upon 
the  hearing  of  the  application  for  discharge  herein,  as 
follows:  (1)  That  the  imprisonment  for  contempt  could 
not  be  made  because  defendant  had  not  been  cited  there- 
for; (2)  that  the  decree  of  the  court  in  the  divorce  pro- 
ceeding was  a  judgment  as  for  debt,  and  that  defendant 
could  not  be  imprisoned  for  failure  to  pay  the  same;  (3) 
that  the  imprisonment  is  illegal,  because  the  said  superior 
court  in  the  case  of  Cave  v.  Cave  had  no  jurisdiction  at 
the  time  of  final  decree  to  award  alimony  to  the  plaintiff 
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therein,  the  payment  of  which  may  be  enforced  by  attach- 
ment. 

1.  The  record  here  discloses  that  the  petitioner  was 
personally  before  the  court  at  the  time  the  order  was 
made  requiring  him  to  pay  the  said  sum  of  $447  forth- 
with.  It  discloses  that,  the  court  found  that  petitioner 
had  the  money  in  his  possession  and  under  his  control 
at  said  time  with  which  to  pay  the  said  sum,  and  also 
discloses  that  petitioner  thereupon  refused  to  comply  with 
the  order,  and  that  the  commitment  was  thereupon  issued. 
These  facts  gave  the  court  authority  to  punish  by  imme- 
diate imprisonment  until  the  order  was  complied  with. 
§  6808,  Bal.  Code. 

2.  It  is  the  well  settled  law  of  this  country  that  a  de 
cree  or  order  for  alimony  in  a  divorce  proceeding  is  not 
a  debt,  within  the  meaning  of  that  term  as  used  in  §  17 
of  article  1  of  our  constitution.  Audobon  v.  Shufeldt, 
181  U.  S.  575  (21  Sup.  Ct  735) ;  Barclay  v.  Barclay, 
184  111.  375  (56  K  E.  636,  51  L.  R  A.  351) ;  1  Enc 
PI.  &  Pr.,  p.  439,  and  authorities  there  cited;  Andrew  v. 
Andrew,  62  Vt.  495  (20  Atl.  817)  ;  State  v.  King,  49 
La.  An.  1503  (22  South.  887). 

3.  The  remaining  question  to  be  considered  in  this 
case  is,  did  the  superior  court,  in  the  case  of  Cave  r.  Cave, 
have  jurisdiction  to  make  an  order  on  final  decree  of 
divorce  for  alimony  for  the  wife,  and,  if  so,  had  it  the 
power  to  enforce  such  order  by  attachment  ?  It  is  argued 
by  petitioner  that  all  authority  to  decree  alimony  comes 
from  the  statutes,  and  that  because  the  statutes  provide 
for  temporary  alimony  pendente  lite,  and  do  not  provide 
for  permanent  alimony,  such  alimony  is  excluded,  on  the 
theory  expressed  in  the  maxim  that  the  expression  of  the 
one  excludes  the  other.  We  cannot  agree  with  counsel 
for  petitioner  that  the  statute  does  not  provide  for  such 
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alimony.  While  no  express  authority  is  found  in  the 
statutes  of  this  state  for  permanent  alimony  eo  nomine 
after  divorce,  §  5723,  Bal.  Code,  provides: 

"In  granting  a  divorce,  the  court  shall  also  make  such 
disposition  of  the  property  of  the  parties  as  shall  appear 
just  and  equitable,  having  regard  to  the  respective  merits 
of  the  parties,  and  to  the  condition  in  which  they  will  be 
left  by  such  divorce,  and  to  the  party  through  whom  the 
property  was  acquired,  and  to  the  burdens  imposed  upon 
it  for  the  benefit  of  the  children,  and  shall  make  provi- 
sion for  the  guardianship,  custody,  and  support  and  edu- 
cation of  the  minor  children  of  such  marriage." 

The  court  is  here  imrestricted  as  to  the  provision  to  be 
made  for  the  maintenance  of  the  minor  children.  The 
circumstances  of  each  case  alone  determine  what  provi- 
sion should  be  made  for  such  children.  In  cases  where 
there  is  no  property  and  the  parties  have  ability  to  earn 
money,  the  court  is  no  doubt  authorized  to  require  a 
stipulated  sum  to  be  paid  at  certain  intervals  for  the 
maintenance  of  such  children.  So  also  it  will  be  readily 
seen  that  a  wide  discretion  is  given  to  the  trial  court  to 
distribute  the  property  of  the  parties.  There  are  no  re- 
strictions upon  the  court  as  to  the  manner  of  such  dis- 
position. It  may  be  disposed  of  in  a  lump  sum,  or  b} 
installments  monthly  or  otJierwise,  and  subsequently  re- 
diiced  to  a  lump  sum,  a?  ^n  the  case  of  King  v.  Miller, 
10  Wash.  274  (38  Pac.  1020).  This  method  of  dispos- 
ing of  the  property  of  the  parties,  call  it  alimony  or  what- 
ever name  you  will,  has  been  recognized  by  this  court  in 
a  number  of  cases:  In  Webster  v.  Webster,  2  Wash. 
417  (26  Pac.  864),  where  the  court  said: 

"The  law  does  not  require  an  equal  division  of  the  prop- 
erty, but  a  'just  and  equitable'  division,  and  as  no  general 
rule  for  a  just  and  equitable  division  can  be  laid  down, 
but  each  case  must  be  adjusted  according  to  its  own  merits 
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and  the  particular  circumstances  surrounding  it,  the  court 
investigates  all  the  circumstances." 

In  State  ex  rel.  Trumbull  v.  Sachs,  3  Wash.  371  (28 
Pac.  540 )y  this  court  said: 

^^If  this  is  so,  it  seems  clear  to  us  that,  whatever  be  the 
rule  in  an  ordinary  cause,  in  a  divoitse  case  the  court  must 
be  held  to  have  complete  jurisdiction  to  dispose  of  audi 
moneys  as  it  may  think  just  under  all  the  circumstances. 
Such  cases  stand  upon  a  different  basis  than  do  suits  not 
of  this  nature.  Our  statute  but  reenacts  the  general  rule 
when  it  provides  that  all  the  property  of  the  respective 
parties  to  a  divorce  proceeding  comes  into  the  possession 
of  the  court,  and  is  to  be  disposed  of  in  accordance  with  its 
judgment" 

In  Philbrick  v.  Andrews,  8  Wash.  7  (35  Pac.  358),  it 
was  said : 

'^There  is  no  question  but  that  the  court  had  power  in 
the  divorce  action  to  award  the  half  belonging  to  the  de- 
fendant, or  any  part  of  it,  to  the  plaintiff." 

In  King  v.  Miller,  supra,  the  court  said: 

'^It  is  further  complained  that  that  part  of  the  decree 
which  directed  such  gross  sum  should  be  paid  to  the  plain- 
tiff without  any  restriction  as  to  the  manner  in  which 
she  should  use  the  same,  and  without  any  conditions  secur- 
ing its  disposition  accordingly,  was  unauthorized  and 
wrong.  But  it  was  certainly  within  the  power  of  the 
court  to  make  such  a  decree,  although  the  payment  of  such 
sum  should  have  been  regarded  as  a  payment  for  the  sup- 
port of  the  children  only." 

In  Carney  v.  Simpson,  15  Wash.  227  (46  Pac  238),  it 
was  said : 

^'It  seems  to  us  that  this  decree,  fairly  construed,  award- 
ed all  of  the  community  personal  property  of  every  name, 
nature  and  description  to  the  plaintiff  in  the  divorce  pro- 
ceedings." 

And  in  Smith  v.  Smith,  15  Wash.  237  (46  Pac.  234)  : 
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"This  case  will  be  remanded  to  the  lower  court  witii 
instructions  to  change  said  paragraph  to  the  effect  that 
the  care  and  custody  of  both  the  children  mentioned  in 
the  decree  be  awarded  to  the  defendant,  and  that  the  plain- 
tiff be  required  to  pay  to  the  defendant,  on  the  first  day  of 
each  and  every  month,  the  sum  of  twenty-five  dollars  as 
aiimony  and  for  the  support  of  said  children  awarded  the 
defendant." 

In  the  territorial  court,  in  the  case  of  Madison  v.  Mad- 
ison, 1  Wash.  T.  60,  it  was  said : 

"By  section  8  of  the  divorce  act,  the  court  is  vested  with 
discretionary  power  ^to  make  such  disposition  of  the  prop- 
erty of  the  parties  as  shall  appear  just  and  equitable,'  etc. 
The  court,  in  this  instance,  instead  of  granting  a  sum 
absolutely  to  the  wife«  has  decreed  that  a  certain  sum  shall 
be  put  into  the  hands  of  a  trustee,  the  interest  to  be  paid 
to  the  defendant,  quarterly,  during  her  natural  life  and 
at  her  death  the  principal  to  revert  to  the  husband.  This 
we  think  the  court  had  power  to  do  under  the  section  of 
the  act  referred  to." 

In  all  these  cases  the  rule  was  distinctly  recognized 
that  the  court  should  make  such  disposition  of  the  prop- 
erty as  might  appear  just,  and  whether  it  was  denominated 
alimony  or  division  of  the  propertv,  the  effect  was  the 
same.  In  the  case  of  PhiibricJe  v.  Andrews,  supra,  the 
rule  was  laid  down  that  before  the  lower  court  would  have 
jurisdiction  to  dispose  of  property  such  property  must  be 
brought  before  the  court  by  suitable  allegations.  In  the 
case  of  Cave  v.  Cave,  it  was  allied  in  the  complaint  that 
at  the  time  of  the  commencement  of  this  action  the  plaintiff 
and  defendant  owned  certain  community  property  situated 
in  the  city  of  Seattle,  in  King  county,  a  part  of  which 
consisted  of  real  estate,  a  part  of  personal  property,  and 
^'that  at  the  time  of  the  commencement  of  the  action  the 
defendant  George  B.  Cave  was  engaged  in  conducting  and 
operating  a  sale  and  feed  stable  on  First  avenue  South,  in 
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the  city  of  Seattle,  King  county,  state  of  Washington,  and 
had  and  owned  at  that  time  community  property,  con- 
sisting of  horses,  express  wagons,  carriages,  harness,  etc., 
of  the  estimated  value  of  $500,  and  the  court  found  that 
after  the  commencement  of  this  action  the  defendant 
George  B.  Cave  sold  and  transferred  all  of  the  personal 
property  consisting  of  horses,  wagons,  carriages,  etc.,  for 
the  sum  of  $500  in  cash;  that  the  said  defendant 
George  B.  Cave  kept  the  said  $500  for  his  own  use  and 
benefit,  and  refused  to  give  to  the  plaintiff  any  part  or 
portion  thereof."  This  property  was  not  disturbed  in  the 
possession  of  the  said  George  B.  Cave.  The  other  prop- 
erty, however,  in  said  case  was  awarded  to  the  plaintiff 
therein.  It  will  be  readily  seen  that  there  was  in  the  pos- 
session of  the  said  George  B.  Cave,  at  the  time  of  said 
final  decree,  the  sum  of  $500  subject  to  be  disposed  of  by 
the  court.  There  is  no  question  in  this  case  that  the  court 
had  jurisdiction  of  the  persons  of  the  plaintiff  and  defend- 
ant therein  and  of  the  property.  It  follows,  from  what 
we  have  said  above,  that  the  court  had  jurisdiction  to 
dispose  of  all  of  said  property  as  appeared  just  and  equi- 
table. If  the  court  committed  error  in  the  disposition  of 
the  property  by  said  decree,  that  error  cannot  now  be 
reviewed  in  this  proceeding.  King  v.  Miller,  supra;  Ex 
parte  Adams,  59  Am.  Dec.  234;  Ex  parte  Kearney,  7 
Wheat.  38 ;  Ex  parte  Spencer,  83  CaL  460  (23  Pac  395, 
17  Am.  St.  Rep.  266).  The  court  had  jurisdiction  to  make 
the  decree  in  Cave  v.  Cave,  and  that  decree  is  valid  and 
remains  in  full  force  and  effect,  not  'appealed  from  or  mod- 
ified in  any  way. 

The  next  question  is,  had  it  authority  to  enforce  the 
payment  of  this  sum  by  attachment?  2  Bishop  on  Mar- 
riage, Divorce  and  Separation,  at  §  1002,  says: 
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"The  attachment  for  contempt  is  a  prominent  method 
for  enforcing  the  alimony  decree  with  us.  This  proceed- 
ing partakes  of  the  criminal  quality,  therefore  the  attach- 
ment does  not  issue  as  of  course  like  an  execution,  but 
only  on  due  notice  of  the  award  and  on  demand  of  pay- 
ment, unless  a  prior  refusal  or  something  else  renders  them 
unnecessary.  And  one  who  cannot  pay,  if  not  otherwise 
in  fault  about  the  matter,  will  not  be  imprisoned  under 
this  process.  Various  circumstances  and  conditions  of  the 
law  will  require  its  rejection  in  favor  of  some  other 
method." 

See,  also,  Stewart,  Marriage  &  Divorce,  §  378;  Andrew 
V.  Andrew,  supra. 

We  cannot  agree  with  counsel  for  petitioner  that  the 
enforcement  of  the  remedy  as  decreed  bv  courts  of  general 
equity  jurisdiction  must  be  defined  by  statute.  Where 
the  statute  is  silent  as  to  the  remedy,  the  court  has  inher- 
ent  power  to  enforce  its  judgments  or  decrees  and  orders 
according  to  its  equity  powers.  The  silence  of  the  statute 
in  this  respect  does  not  take  away  any  power  lodged  in  the 
court  by  its  equity  jurisdiction.  3  Pomeroy,  Equity  Juris- 
prudence, §  1318 ;  2  Daniel,  Chancery  Practice,  §  1042 
et  seq.;  2  Bishop,  Marriage,  Divorce  &  Separation,  §  1114 ; 
1  Enc.  PI.  &  Pr.,  pp.  434,  437 ;  O'Callaghan  v.  O'Callor 
ghan,  69  111.  552.  In  this  state  no  rule  is  provided  by  stat- 
ute for  the  enforcement  of  such  decrees,  but  the  rule  of  at- 
tachment has  been  generally  followed  in  the  practice  and 
approved  by  this  court.  In  the  case  of  State  ex  rel.  Smith 
r.  Smiih,  17  Wash.  430  (50  Pac.  52),  where  the  plaintiff 
was  allowed  by  final  decree  $25  per  month  as  alimony  and 
for  the  support  of  said  children,  this  court  said : 

"It  is  the  duty  of  courts  to  enforce  their  orders,  and 
when  it  comes  to  their  knowledge  that  such  orders  are  not 
obeyed  they  should  require  and  enforce  such  obedience  by 
punishment  for  contempt." 
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In  the  case  of  State  ex  rel.  Ditmar  v.  Ditmar,  19  Wash, 
324  (53  Pac.  350),  this  court  said: 

"It  will  be  conceded  that,  if  it  is  out  of  the  power  of  the 
party  against  whom  the  decree  is  entered  to  comply  with 
its  conditions,  and  this  showing  is  made  to  the  court,  he 
has  purged  himself  of  the  contempt.  But  the  case  cited 
is  authority  on  the  proposition  that  the  remedies  are  cum- 
ulative, and  that  where  other  remedies  exist,  and  the 
party  has  contumaciously  refused  to  obey  the  decree  of 
the  court,  he  mav  be  punished  for  contempt." 

We  are  not  disposed  to  depart  from  the  rule  in  these 
cases.  The  case  entitled  In  re  Van  Alstine,  21  Wash.  194 
(57  Pac.  348),  is  cited  as  announcing  a  different  rule. 
In  that  case,  however,  the  court  declared  that  the  decree 
was  for  money,  "a  decree  analogous  to  a  money  judgment 
at  law  which  may  be  enforced  by  process  against  prop- 
erty," and  for  that  reason  it  was  held  that  the  court  was 
without  power  to  require  the  money  to  be  paid  into  court 
and  enforce  such  payment  by  imprisonment. 

The  application  for  discharge  must  be  denied,  and  peti- 
tioner remanded  into  custody. 

Reavis,  C.  J.,  and  Anders^  Hadley  and  Dunbab^  J  J., 
concur. 
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[No.  4014.     Decided  October  7,  1901.] 

In  the  Matter  of  the  Estate  of  Eliza  J.  Mubpht^  De- 
ceased. 

▲FFEAL — 8EBVICE  OF  NOTIGE  —  BUFTICIENOT. 

Under  Bal.  Ck>de,  |  6503,  which  provides  that  notice  of  appeal 
may  be  senred  on  the  prevailing  party  or  his  attorney,  and  under 
Id.,  8  6518,  which  provides  that  "no  appeal  shaU  be  dismiased  for 
any  informality  or  defect  in  the  notice  of  appeal  or  the  service 
thereof,  if  from  the  notice  or  other  parts  of  the  record  on  appeal 
it  appears  that  the  adverse  party  has  had  sufficient  notice  of  the 
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appeal/'  a  notice  served  upon  the  attorney  for  all  the  preyalling 
parties,  but  addressed  to  him  as  attorney  for  but  one  of  them, 
is  sufficient. 

Appeal  from  Superior  Court,  Thurston  County. — Hon. 
Oliver  V.  Linn,  Judge.     Motion  to  dismiss  denied. 

George  C.  Israel,  for  appellant. 

W.  /.  Agn^ew  and  /.  W.  Robinson,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  C.  J. — ^Motion  to  dismiss  appeal.  On  the  25th 
day  of  March,  1901,  an  order  of  final  settlement  of  ac- 
coimt  of  John  Miller  Murphy,  administrator  of  the  estate 
of  Eliza  J.  Murphy,  deceased,  was  made  in  the  superior 
court.  There  were  certain  expenditures  made  by  the  ad- 
ministrator which  were  disapproved  in  the  order  of  settle- 
ment, from  which  the  administrator  appealed.  The  mo- 
tion to  dismiss  states  two  grounds:  (1)  That  the  notice  of 
appeal  was  not  given  or  served  upon  all  the  parties  in 
interest;  (2)  that  the  appellant  has  prosecuted  two  appeals 
in  the  Estate  of  Eliza  J.  Murphy,  deceased,  and  all  mat- 
ters contained  in  both  appeals  should  be  heard  upon  one 
appeal.  The  record  discloses  that  objections  to  the  allow- 
ance of  expenditures  of  the  administrator  referred  to  were 
formally  made  by  certain  heirs  of  the  estate.  The  final 
order  of  the  court  recites  the  following  appearances :  '^The 
said  John  Miller  Murphy  appeared  in  person  as  well  as 
by  his  attorney  G.  C.  Israel,  and  come  also  the  heirs  to 
said  estate  in  person  and  as  well  as  by  their  attorney  W.  I. 
Agnew."  The  notice  of  appeal  is  directed  as  follows:  "To 
George  E.  Filley,  administrator  of  the  above  entitled 
estate;  to  O.  V.  Linn,  judge  of  the  above  entitled  court, 
and  to  W.  I.  Agnew  as  attorney  for  said  administrator 
George  E.  Filley."  Service  is  acknowledged  upon  the 
notice  of  appeal  by  W.  L  Agnew  as  attorney  of  record  for 
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George  E.  Filley,  administrator.  It  is  insisted  that  there 
was  no  notice  of  appeal  given  or  served  upon  the  heirs. 
Section  6503,  Bal.  Code,  provides : 

'^If  the  appeal  be  not  taken  at  the  time  when  the  judg- 
ment or  order  appealed  from  is  rendered  or  made,  then  the 
party  desiring  to  appeal  may,  by  himself  or  his  attorney, 
within  the  time  prescribed  in  section  6502,  serve  written 
notice  on  the  prevailing  party  or  his  attorney  that  he  ap- 
j)eal8  from  such  judgment  or  order  to  the  supreme  court, 

•  •  •  • 

It  will  be  observed  that  the  written  notice  may  be  served 
on  the  prevailing  party  or  his  attorney.  The  prevailing 
parties  in  the  final  order  made  were  the  heirs.  Section 
6518  declares: 

"^  .  .no  appeal  shall  be  dismissed  for  any  in- 
formality or  defect  in  the  notice  of  appeal  or  the  service 
thereof,  if  from  the  notice  or  other  parts  of  the  record 
on  appeal  it  appears  that  the  adverse  party  has  had  suf- 
fiicent  notice  of  the  appeal,  describing  the  judgment  or 
order  appealed  from  with  such  certainty  that  his  substan- 
tial right  would  not  be  prejudiced  by  the  hearing  of  the 
appeal." 

Did  the  heirs  have  sufficient  notice  of  the  appeal  i  In 
Home  Savings  &  Loan  Association  v.  Burton,  20  Wash. 
688  (56  Pac.  940),  an  attorney  appeared  for  two  parties, 
— for  the  Colfax  Lumber  Company,  and  for  himself  as 
administrator  of  the  estate  of  Burton.  The  notice  of 
appeal  was  directed  to  all  the  defendants,  but  service  was 
made  onlv  on  the  attorney  for  the  Colfax  Lumber  Com- 
pany, and  no  return  of  the  service  upon  the  administrator 
appeared.    The  court  observed  in  sustaining  the  appeal: 

**But  the  same  act  also  provides  that  no  appeal  shall  be 
dismissed  for  any  informality  or  defect  in  the  notice  of  ap- 
peal or  the  service  thereof,  if  from  Ihe  notice,  or  other 
y)arts  of  the  record  on  appeal,  it  appears  that  the  adverse 
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party  has  had  sufficient  notice  of  the  appeal, 
Now,  we  are  utterly  unable  to  understand  by  what  pro- 
cess of  reasoning  Mr.  Ellsworth,  after  having  accepted 
service  of  this  notice  of  appeal  as  attorney  for  the  Colfax 
Lumber  Company,  can  now  successfully  maintain,  as  at- 
torney for  himself  as  administrator,  that  he  has  had  no  no- 
tice of  the  appeal.  In  Howard  v.  Shaw,  10  Wash.  151  (38 
Pac.  746),  this  court  held  that,  where  a  lawyer  appeared 
for  himself  and  as  attorney  for  his  wife,  service  of  notice 
of  appeal  on  him,  directed  to  both,  was  good  service  as  to 
the  wife;  the  same  principle  is  applicable  here." 

Applying  the  principles  stated  in  the  foregoing  de- 
cisions, it  would  seem  that  the  service  made  upon  W.  L 
Agnew,  the  attorney  of  record  for  the  heirs,  was  sufficient 
here.  It  is  true,  the  notice  was  not  directed  to  the  heirs 
by  name,  but  it  was  directed  and  served  upon  their  attor- 
ney of  record,  who  was  also  the  attorney  for  the  second 
administrator,  Fillev.  It  will  be  noted  the  statute  author- 
izes a  resort  to  the  record,  together  with  the  notice  of  ap- 
peal, to  determine  whether  due  notice  has  been  given  to 
the  prevailing  party.  Certainly  it  cannot  be  said  that  Mr. 
Agnew^,  the  attorney  of  record  for  the  heirs,  and  who  now 
appears  here  as  the  attorney  of  the  administrator,  Filley, 
to  dismiss  for  want  of  proper  notice,  did  not  have  sufficient 
notice.  His  knowledge  as  attorney  for  Filley  cannot  be 
segregated  from  his  knowledge  as  attorney  for  the  heirs, 
who  were  of  the  prevailing  parties.  The  objectors  to  the 
allowance  refused  in  the  order  of  final  settlement  were 
all  represented  by  one  attorney  of  record.  We  think  the 
notice  and  service  were  sufficient. 

As  at  present  advised,  we  are  not  disposed  to  determine 
that  appellant  had  not  the  right  to  take  two  appeals  from 
the  proceedings  entered  in  the  superior  court. 

Motion  denied. 

FuLLERTON,  Hadl-ey,  Mount  and  Andebs,  J  J.,  concur. 

15—26  WASH. 
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^  JJJj  Belle  Quabeles,  Respondent,  v.  City  of  Seattle,  Ap- 

IT^  pellanL 

JUDGMENTS  —  ENTRY  —  WHAT    CONSTITUTES. 

Where  a  copy  of  a  judgment  is  filed  with  the  clerk  on  the 
4ay  of  its  rendition,  though  not  spread  on  the  Journal  until 
aeveral  days  thereafter,  such  filing  must  be  construed  as  the  date 
of  entry,  under  BaL  Code,  §  4722,  which  provides  that  the  clerk 
shall  keep  a  Journal  in  which  he  shall  record  the  daily  proceed- 
ings of  the  court  and  enter  all  orders  and  Judgments,  and  f  6115, 
which  provides  that  Judgments  shall  be  entered  on  the  day 
w%en  given,  unless  otherwise  specified,  and  §  6119,  which  pro- 
vides that  "all  Judgments  shall  be  entered  by  the  clerk,  subject 
to  the  direction  of  the  court,  in  the  Journal."  (Anders,  J.,  dis- 
sents). 

Appeal  from  Superior  Court,  King  County. — Hon. 
W.  R.  Bell,  Judge.    Appeal  dismissed. 

W.  E.  Humphrey  and  Edward  Von  Tobel,  for  appellant 
George  B.  Cole  and  H.  S.  Tremper,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

MouNT^  J. — This  is  a  motion  to  dismiss  the  appeal  here- 
in upon  the  grounds:  (1)  Insufficiency  of  the  notice;  (2) 
that  the  notice  of  appeal  was  not  given  within  the  time 
limited  by  law.  Under  the  view  we  have  taken  of  the 
motion,  it  is  unnecessary  to  discuss  tho  first  ground  there- 
of. It  appears  from  the  record  that  a  motion  for  a  new 
trial  was  overruled  by  the  trial  court  on  April  6, 1901 ;  that 
the  judgment  was  thereupon  prepared  by  counsel,  and 
signed  by  the  court  in  the  presence  of  counsel  for 
both  plaintiff  and  defendant,  and  a  minute  thereof 
made  by  the  clerk;  that  the  judgment,  as  signed, 
bearing  the  "O  K"  of  counsel  for  appellant,  was  filed  with 
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the  clerk  on  the  same  day.  An  entry  of  the  filing  and  of 
the  receipt  of  the  fee  therefor  was  made  in  the  clerk's  cash 
book  on  April  6,  1901.  The  entry  of  said  judgment  in 
the  execution  docket  bears  date  April  6,  1901.  The 
entry  in  the  journal  bears  date  April  6,  1901.  The  entry 
in  the  appearance  docket  bears  date  April  9,  1901.  Notice 
of  appeal  waa  served  on  July  6,  1901, — ^more  than  ninety 
days  after  April  6th.  The  notice  of  appeal  describes  the 
judgment  as  entered  on  the  9th  of  April.  After  the  notice 
of  appeal  had  been  given,  and  upon  motion  of  appellant 
*'to  show  the  correct  date  of  the  entry  of  the  judgment," 
the  trial  court  made  a  finding,  which  is  certified  to  this 
court,  ^'that  said  judgment  was  rendered  and  spread  upon 
the  said  page  of  said  journal  by  the  clerk  of  this  court  on 
the  13th  day  of  April,  1901 ;  that  the  words  at  the  top  of 
said  page  ^Saturday,  April  6,  1901,'  is  not  the  date  when 
said  judgment  was  spread  upon  said  journal,  but  is  the  date 
upon  which  said  judgment  was  signed  and  filed."  The  ques- 
tion presented  here  is,  was  this  judgment  entered  at  the 
time  it  was  filed  with  the  clerk,  or  at  the  time  it  was  actu- 
ally written  upon  the  journal  ?  There  is  a  clear  distinction 
between  the  making  or  rendering  of  a  judgment  and  its  en- 
try. The  judgment  is  made  or  rendered  when  the  court  an- 
nounces it  or  signs  the  judgment,  as  is  the  common  practice, 
and  returns  the  signed  judgment  to  counsel.  It  is  entered 
when  it  is  placed  of  record  by  the  clerk.  Section  4722, 
Bal.  Code,  provides: 

"4.  He  [the  clerk]  shall  also  provide  and  keep  a  well 
bound  book,  to  be  called  the  order  book  or  journal,  in 
which  he  shall  record  the  daily  proceedings  of  the  court, 
and  enter  all  verdicts,  orders,  judgments,  and  decisions 
thereof,  from  which  every  morning  shall  be  read  in  open 
eourt  the  proceedings  of  the  previous  day,  which  shall  be 
signed  by  the  judge." 
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Section  5115  provides: 

'^When  a  trial  by  jury  has  been  had,  judgment  shall  be 
entered  in  conformity  to  the  verdict  within  five  days  after 
the  filing  of  the  verdict,  unless  a  motion  for  a  new  trial 
shall  have  been  filed,  or  unless  the  court  order  the  case  to 
be  reserved  for  argument  or  further  consideration,  or 
grant  a  stay  of  proceedings.  In  all  other  cases  the  judg- 
ment shall  be  entered  on  the  day  when  it  is  given." 

Section  5119  provides: 

"All  judgments  shall  be  entered  by  the  clerk,  subject 
to  the  direction  of  the  court,  in  the  journal,  and  shall 
specify  clearly  the  amount  to  be  recovered,  the  relief 
granted,  or  other  determination  of  the  action." 

The  substance  of  these  sections  is  that  it  is  the  duty  of 
the  clerk  to  enter  the  judgment  in  the  iournal  on  the  day 
it  is  rendered,  unless  directed  otherwise.  It  is  the  com- 
mon practice,  however,  for  attorneys  to  prepare  the  judg- 
ment entry  and  hand  the  same  to  the  judge  for  his  signa- 
ture. When  signed,  it  is  returned  to  counsel,  who  there- 
after pays  to  the  clerk  the  fee  which  the  statute  requires 
for  the  rendition  of  the  judgment ;  and  the  clerk  thereupon 
files  the  judgment  thus  signed,  and  at  his  convenience 
copies  the  same  into  the  journal  as  of  the  day  of  its  filing. 
In  this  cause  the  judgment  was  filed  on  the  same  day  it 
was  rendered.  When  the  judgment  was  signed  by  the 
court  it  was  rendered,  and,  when  it  was  filed  by  the  clerk, 
became  effective  as  a  judgment.  An  execution  might  then 
have  issued  upon  it.  The  fact  that  the  clerk  did  not 
actually  spread  it  unon  the  journal  on  that  day,  but 
waited  seven  days  thereafter,  did  not  delay  the  operation 
of  the  judgment  for  any  purpose.  The  duty  of  copying 
the  order  was  a  ministerial  duty,  and  imperative  upon 
him.  Under  the  statutes,  supra,  while  the  legislature  may 
have  recognized  the  distinction  between  the  rendition  of 
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a  judgment  and  its  entry,  yet  the  latter  was  required  to  be 
done  upon  the  same  day  as  the  former,  so  that  for  all  prac- 
tical purposes,  if  the  law  is  complied  with,  the  rendition 
and  entry  of  the  judgment  are  simultaneous  in  point  of 
time ;  that  is  to  say,  they  are  both  to  be  done  on  the  same 
day.  It  is  often  impracticable,  on  a'^count  of  accumula- 
tion of  business,  for  the  clerk  to  comply  with  this  law  at 
the  time  designated,  and,  since  the  actual  entry  of  the 
judgment  on  the  journal  is  but  a  mere  ministerial  duty, 
the  judgment  is  not  thereby  avoided.  To  hold  that  a 
judgment  is  not  entered  when  it  is  filed  and  that  the  clerk 
may  keep  it  for  a  number  of  days  thereafter,  awaiting  his 
convenience  or  pleasure  in  transcribing  it  upon  the  journal, 
would  be  to  hold  that  it  is  within  the  power  of  the  clerk 
to  delay  indefinitely  the  time  in  which  an  appeal  may  be 
taken,  and  to  leave  the  actual  entry  uncertain,  and  rest- 
ing in  the  memory  of  the  clerk  or  his  deputy  who  tran- 
scribes it,  or,  if  the  date  it  is  actually  written  on  the 
journal  is  the  date  of  the  ^itry,  then  the  requirement  that 
it  shall  be  entered  on  the  day  it  is  given  is  rendered  of  no 
effect.  Certainty  will  be  maintained  and  confusion  avoided 
bv  holding,  as  we  do,  that  under  the  statute  the  judgment 
is  entered  at  the  time  a  copy  thereof  is  filed  with  the  clerk. 
See  National  Christian  Assodatian  v,  Simpson,  21  Wash. 
16  (56  Pac.  844). 

The  motion  to  dismiss  the  appeal  must  be  granted. 

Reavis,  C.  J.,  and  Fullbrton  and  Hadley,  JJ.,  con- 
cur. 

Dunbar,  J.,  not  sitting.    * 

Anders,  J.  (dissenting). — I  am  unable  to  acquiesce  in 
the  conclusion  reached  by  my  esteemed  associates  in  this 
case.  It  is  true  that,  when  the  judgment  from  which  this 
appeal  was  taken  ^^was  signed  by  the  court  it  was  rendered 
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and  became  effective  as  a  judgment,"  and  "that  an  execu- 
tion might  then  have  issued  upon  it."  But,  in  my  opinion, 
the  judgment  would  have  been  none  the  less  effective  if  it 
had  not  been  filed  at  all  by  the  clerk.  In  fact,  no  statute  has 
been  cited — and  I  know  of  none  in  this  state — ^requiring 
the  clerks  of  the  superior  courts  to  file  judgments  in  any 
case.  But,  as  shown  by  the  statute  quoted  in  the  majority 
opinion,  they  are  required  to  enter  all  judgments,  subject 
to  the  direction  of  the  court,  in  the  journal,  within  a  speci- 
fied  time.  Jf,  however,  the  clerk  should  fail  to  enter  a 
judgment  in  the  journal  as  required  by  law,  such  failure 
would  not  destroy  or  affect  its  validity  as  a  judgment 
It  would  still  be  the  decision  of  the  court  upon  the  matter 
in  controversy,  and  therefore  a  judgment.  The  sole  ob- 
ject and  purpose  of  the  journal  entry  is  .to  preserve  the 
judgment  in  the  form  in  which  it  was  pronounced  or  ren- 
dered by  the  court,  and  not  to  give  it  additional  force  or 
validity.  But  the  validity  of  the  judgment  appealed  from 
is  not  in  question  upon  this  motion  to  dismiss  the  appeal. 
The  vital  question,  and  the  only  one  ^hich  has  been  con- 
sidered in  the  prevailing  opinion  of  the  court,  is  whether 
the  appeal  was,  as  a  matter  of  fact,  taken  within  the  time 
limited  by  law.  That  it  was  competent  for  the  legislature 
to  prescribe  the  time  within  which  an  appeal  from  a  judg- 
ment of  a  superior  court  may  be  taken  to  this  court  can 
hardly  be  doubted.  And  it  seems  to  me  that  the  legislature 
of  this  state  has  desi^ated  the  time  in  language  so  plain 
and  unambiguous  tLnt  there  can  be  no  doubt  as  to  its  mean- 
ing. It  is  provided  in  §  6502,  Bal.  Code,  that,  "an  appeal 
from  any  final  judgment  must  be  taken  within  ninety 
days  after  the  date  of  the  erdry  of  such  final  judgment." 
Now,  it  clearly  appears  from  the  record  in  this  case  that 
the  appeal  was  in  fact  taken  within  ninety  days  after  the 
date  of  the  entry  of  the  judgment.    A\id,  that  being  true. 
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I  am  unable  to  see  how  it  can  be  dismissed  on  the  ground 
that  it  was  not  taken  in  time,  without  disregarding  the 
specific  terms  of  the  statute.  The  mere  fact  that  the  clerk 
failed  to  enter  this  judgment  in  the  journal  within  the 
time  prescribed  by  law  certainly  ought  not  to  deprive  a 
litigant  of  his  right  of  appeal,  and  yet,  such,  it  would 
seem,  ils,  in  effect,  the  decision  of  the  court.  Moreover,  the 
decision  in  this  case  is,  in  my  judgmeni,  a  departure  from 
the  rule  heretofore  recognized  by  this  court.  See  Agassiz 
V.  Kelleher,  11  Wash.  88  (39  Pac.  22S)  ;  National  Chris- 
tian Association  v.  Simpson,  21  Wash  16  (56  Pac.  844). 
I  think  the  motion  should  be  denied. 


[No.  3720.     Decided  October  9,  1901.] 

A.  J.  Hazeltine,  as  Trustee,  Respondent,  v.  F.  G.  Blakb,      » 
as  Treasurer  of  City  of  Olympia,  Appellant. 

MUNICIPAI/     COBFOBATIONS  —  INDEBTEDNSSS  —  CONSTITUTIONAL     LIMI- 
TATION —  INTEBPBBTATION. 

Under  art.  S,  S  6,  of  the  constitution,  which  prohibits  a  city 
from  becoming  indebted  in  any  manner  to  an  amount  exceeding 
1^  per  centum  of  its  taxable  property  aa  shown  by  its  last  assess- 
ment for  city  purposes,  without  the  assent  of  three-fifths  of  the 
voters  therein  voting  at  an  election  to  be  held  for  that  purpose, 
and  not  to  exceed  5  per  centum  in  all,  even  where  such  assent 
is  obtained,  the  indebtedness  which  a  city  is  thus  authorized 
to  incur  falls  into  two  classes — ^the  first  comprising  that  which 
may  be  incurred  without  a  vote  up  to  1%  per  centum  of  its  tax- 
able property,  and  the  second  that  which  may  be  incurred  by 
vote  in  excess  of  1%  per  centum  and  up  to  6  per  centum  of  its 
taxable  property;  consequently  where  a  city  has  authorized  a 
debt  of  the  second  class,  no  portion  of  such  debt  can  be  taken 
into  account  in  computing  the  amount  of  indebtedness  under  the 
first  class,  unless  it  clearly  appears  that  it  was  the  intent  of  the 
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city,  at  the  time  of  authorizing  indebtedness  in  excess  of  the  1% 
per  centum  limitation*  to  have  some  portion  of  such  authorized 
indebtedness  charged  against  the  first  class  of  indebtedness. 

Appeal  from  Superior  Court,  Thurston  County. — ^Hon. 
Thomas  Cabroll,  Judge.   Affirmed. 

Troy  &  Falknor  and  M.  G.  Royal,  for  appellant. 
George  H.  Funk,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

FuxLEETON,  J. — The  question  involved  in  this  action 
is  the  validity  of  a  warrant  drawn  by  the  city  of  Olympia 
upon  its  sewer  fund  in  payment  for  certain  sewer  pipe 
purchased  by  the  city  for,  and  used  b/  it  in  the  construc- 
tion of,  a  city  sewer.  It  is  claimed  by  the  appellant  that 
the  city  was  indebted  at  the  time  it  pur-hased  the  material 
for  which  the  warrant  was  issued  beyond  the  limit  per- 
mitted by  the  constitution  and  statutds,  and  therefore  in- 
capable of  entering  into  a  valid  eontra'-t  creating  further 
indebtedness. 

The  constitution  of  this  state  (arL  8,  §  6)  prohibits 
a  city  from  becoming  indebted  in  any  manner  to  an 
amount  exceeding  one  and  one-half  per  centiun  of  its 
taxable  property  as  shown  by  its  last  assessment  for  city 
purposes,  without  the  assent  of  three-:6fths  of  the  voters 
therein  voting  at  an  election  to  be  held  for  that  purpose, 
and,  in  cases  where  such  assent  is  obtamed,  to  an  amount 
exceeding  five  per  centum  in  all.  From  the  facts  dis- 
closed by  the  record  it  appears  that  »t  the  time  the  con- 
tract was  entered  into  w-hich  gave  rise  to  the  issuance  of 
the  warrant  in  question  the  city  of  Olympia  had  outstand- 
ing obligations  amounting  to  $243,561.78;  that  of  these 
obligations  $200,000  consisted  of  bonds  issued  with  the 
assent  of  the  voters  (with  the  exception  hereafter  noted). 
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and  the  balance,  $43,561.78,  of  warrants  drawn  upon  its 
various  funds,  issued  without  the  assent  of  the  voters; 
that  at  the  same  time  the  city  had  assets,  consisting  of 
unpaid  taxes  and  cash  in  its  various  funds,  amounting 
to  the  sum  of  $66,300.32 ;  and  that  the  value  of  its  tax- 
able  property,  as  shown  by  its  last  pssessment  for  city 
purposes,  was  $4,988,733.  The  indebtedness  for  Which 
the  warrant  was  issued  was  incurred  without  the  assent 
of  the  voters  of  the  city,  and  belongs  to  the  first  limitation 
mentioned.  Its  validity,  therefore,  is  determined  by  de- 
termining the  amount  of  the  indebtedness  of  the  city  prop- 
erly chargeable  to  that  limitation  at  the  time  the  contract 
was  entered  into  which  gave  rise  to  its  issuance.  From 
the  above  recitals  showing  the  financial  condition  of  the 
city,  at  that  time,  it  is  apparent  th^t  the  indebtedness  of 
the  city,  unless  its  bonded  indebtedness  is  included  as  a  part 
thereof,  did  not  of  itself,  nor  when  taken  with  the  amount 
of  the  warrant,  equal  one  and  onehalf  per  centum  of  its 
taxable  property  as  shown  by  its  last  assessment.  It  is 
contended  by  the  appellant  that  every  debt  of  a  munici- 
pality, no  matter  by  what  authority  incurred,  must  be 
taken  as  a  part  of  the  first  limitation,  and  that  if  these 
debts  equal  one  and  one-half  per  centum  of  its  taxable 
property,  the  municipality  is  without  power  to  incur  a 
further  indebtedness  without  the  assent  of  the  voters.  As 
sustaining  this  contention  the  case  of  Hunt  v.  Fawcett, 
8  Wash.  396  (36  Pac  318),  is  cited  and  relied  upon. 
While  in  the  course  of  the  opinion  in  that  case  some  lan- 
guage was  used  which  would  seem  to  support  the  appel- 
lant's claim,  the  case  was  said  in  the  later  one  of  State 
ex  rel.  Barton  v.  Hopkins,  14  Wash.  59  (44  Pac.  134, 
550),  not  to  lay  down  the  doctrine  contended  for.  It  was 
there  held  that  a  bonded  debt  of  a  county,  incurred  with 
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the  assent  of  the  voters  for  the  purpose  of  building  a  court 
house,  had  no  relation  to  the  one  and  one-half  per  centum 
of  indebtedness  then  owing  bj  the  county,  or  which  might 
thereafter  be  incurred  by  it  within  that  limitation;  the 
court  saying  that  whether  an  indebtedness  incurred  with 
the  assent  of  the  voters  of  a  municipality  was  to  be  treated 
as  an  indebtedness  belonging  to  its  first  or  second  limita- 
tion must  be  determined  by  the  intent  which  is  made  to 
appear  by  the  ratification  of  the  proposition  submitted,  and 
that  this  intent  must  be  gathered  from  the  form  of  the 
proposition  interpreted  in  the  light  of  the  facts  existing 
at  the  time  of  the  submission.  This  case  was  cited  with 
approval  in  the  still  later  case  of  Chrahcmt  v,  Spokane,  19 
Wash.  447  (53  Pac  714)  ;  and,  while  no  discussion  of  the 
precise  question  was  entered  upon  in  the  opinion,  the  ef- 
fect of  the  decision  was  to  affirm  the  proposition  that  an 
indebtedness  could  be  incurred  by  a  city  which  should  re- 
main independent  of  its  one  and  one-half  per  centum  limi- 
tation. The  wisdom  of  this  construct^'on  of  the  constitu- 
tion we  do  not  now  feel  called  upon  to  discuss.  It  must 
be  adhered  to  as  announcing  a  rule  of  property.  On  the 
faith  of  this  construction  many  debts  have  been  incurred 
by  municipalities  which  the  contrary  rule  would  render 
invalid,  t'^  the  loss  of  innocent  persons  who  have  every 
moral  right  to  be  protected. 

The  real  inquiry,  then,  is,  was  it  intended  that  the  debt 
evidenced  by  the  bonds  in  question  should  form  any  part 
of  the  first  limitation?  These  bonds  represent  two  sev- 
eral issues.  The  first  was  for  $45,000,  and  was  assented 
to  in  part  by  the  requisite  number  of  the  voters  of  the  city 
of  Olympia,  at  an  election  held  on  the  28th  day  of  April, 
1890,  voting  upon  a  "proposition  to  allow  the  city  coun- 
cil to  incur  an  indebtedness  for  general  municipal  pur- 
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poses  to  the  amount  of  five  per  centum  of  the  assessed 
valuation  of  all  the  property  within  the  limits  of  said 
city."  At  that  time  the  aggregate  indebtedness  of  the  city 
amounted  to  the  sum  of  $37,524. 85,  its  assets  to  the  sum 
of  $6,727.29,  and  the  value  of  its  taxable  property,  as 
shown  by  its  last  assessment,  was  $1,144,641.  The  second 
issue  was  for  the  sum  of  $155,000,  and  was  assented  to 
by  the  requisite  number  of  voters  of  the  city  at  an  elec- 
tion held  on  the  I7th  day  of  August,  1891,  Voting  upon 
a  proposition  submitted  in  the  following  form:  ^^Shall 
the  city  of  Olympia  for  municipal  purposes  borrow  $155,- 
000,  and  issue  its  negotiable  bonds  therefor?''  At  that 
time  the  aggregate  indebtedness  of  the  city,  exclusive  of 
the  first  issue  of  bonds,  amounted  to  the  sum  of  $113,- 
056.49,  its  assets  to  the  sum  of  $45,815.41,  and  the  value 
of  its  taxable  property,  as  shown  by  Its  last  assessment, 
was  $5,597,455.  It  will  thus  be  seen  that  at  the  time  of 
the  first  issue  of  bonds  the  city  had  outstanding  warrants 
in  excess  of  the  amount  to  which  it  could  lawfully  become 
indebted  without  the  assent  of  the  voters  amounting  to 
nearly  $15,000,  and  that  at  the  time  of  the  last  issue,  the 
margin  between  the  amount  to  which  it  mi^t  lawfully 
become  indebted  without  the  assent  of  the  voters  and  the 
amount  to  which  it  was  indebted,  excluding  the  first  bond 
issue,  was  something  less  than  $17,000.  Tested  by  the 
reasoning  of  the  case  of  State  ex  rel.  Barton  v.  Hopkins, 
supra,  it  is  clear  that  the  first  issue  of  bonds  up  to  the 
amount  that  could  be  lawfully  issued  within  the  second 
limitation,  must  be  held  to  belong  to  that  limitation.  Here, 
as  there,  the  warrants  then  outstanding  against  the  city 
filled  to  overflowing  the  limit  to  which  it  could  become 
indebted  without  the  assent  of  the  voters.  Before  any 
further  indebtedness  could  be  incurred,  the  second  limi- 
tation must  be  trenched  upon,  and,  as  the  status  of  a  debt 
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of  a  municipality  is  fixed  at  the  time  of  and  by  the  terms 
of  its  authorization,  this  debt  of  neceraity  belongs  to  the 
second  limitation,  as  no  power  then  existed  to  make  it  a 
part  of  the  first 

The  intent  as  to  the  second  issue  seems  equally  clear. 
No  assent  of  the  voters  is  required  by  a  municipality  to 
enable  it  to  incur  a  debt  within  the  first  limitation.  This 
it  may  do  without  such  assent,  and  it  may  cause  such 
indebtedness  to  be  evidenced  by  warrants  drawn  upon 
its  treasurer,  or  by  bonds  issued  pursuant  to  the  require- 
ments of  the  statutes.  The  assent  of  the  voters  is  required 
only  in  cases  where  it  is  sought  to  incur  a  debt  within  the 
second  limitation.  Whenever,  therefore,  a  municipality 
asks  and  obtains  the  assent  of  its  voters  to  the  incurring  of 
a  debt,  the  presumption  arises  from  the  very  act  itself 
that  it  is  the  intent  to  incur  a  debt  within  that  limitation 
within  which  a  debt  can  not  be  incurred  without  such 
assent;  and,  although  this  presumption  is  not  conclusive 
in  every  instance,  it  must  be  so  where  it  is  not  overcome 
either  by  an  express  declaration  to  the  contrary  or  such  a 
state  of  facts  as  will  leave  the  question  equally  free  from 
doubt.  In  the  case  before  us  there  is  no  express  declara- 
tion of  the  intent.  It  is  shown,  however,  that  the  com- 
bined issue  of  bonds  is  greater  than  three  and  one-half  per 
centum  of  the  value  of  the  taxable  property  as  shown  by 
the  last  assessment  preceding  the  second  issue,  and  from 
this  it  is  argued  that  it  could  not  have  been  the  intent  to 
put  them  alone  within  this  limitation.  But  this  over- 
issue occurred  at  the  time  of  the  first  issue.  The  value 
of  the  taxable  property  of  the  city  at  that  time — ^the 
one  and  one-half  per  centum  limitation  being  full— per- 
mitted a  further  indebtedness  of  only  $40,062.43%, 
while  the  bond  issue  was  for  $45,000.  If  this  difference 
be  deducted  from  the  total  amount,  the  remainder  is  well 
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within  the  limitation.  While  it  appears  from  the  record 
before  us  that  this  overissue  can  form  no  part  of  the  in- 
debtedness belonging  to  the  second  limitation,  the  status 
of  the  remainder  is  not  affected  by  that  fact.  The  over- 
issue was  the  act  of  the  officers  having  in  charge  the  exe- 
cution of  the  power  conferred  by  the  assent  of  the  voters, 
and  their  acts  cannot  affect  the  validity  or  status  of  such 
of  the  bonds  as  were  properly  issued  within  the  power 
conferred.  But  we  do  not  wish  to  be  understood  as  ex- 
pressing an  opinion  as  to  the  validity  or  invalidity  of  this 
overissue.  It  is  not  necessary  to  do  so  in  order  to  de- 
termine the  validity  of  the  warrant  in  question,  for,  if 
we  add  this  surplus  sum  to  the  general  indebtedness  ow- 
ing by  the  city  belonging  to  the  first  limitation,  the  war- 
rant is  still  within  that  limitation.  • 

We  conclude,  therefore,  that  so  much  of  the  debt  evi- 
denced by  the  bonds  in  question  as  was  properly  incurred 
under  the  authority  conferred  by  the  assent  of  the  voters 
belongs  to  the  second  limitation,  and  that  the  warrani 
in  question  is  a  valid  obligation  of  the  city  of  Olympia, 
which  must  be  paid,  in  the  order  of  its  issuance,  out  of 
the  fund  set  apart  for  the  payment  of  obligations  be- 
longing to  its  class. 

The  judgment  of  the  lower  court  is  affirmed. 

Reavis^  C.  J.,  and  Dunbak  and  Anders,  JJ.,  concur. 


[No.   3700.     Decided  October  9,  1901.] 

The  State  of  Washington  on  the  Relation  of  Robert  E. 
Strahom,  Appellant,  v.  F.  G.  Blake,  as  Treasurer  of 
the  City  of  Olympia,  Respondent. 

lirNIOIPAL  COIiPORATIONS  —  CONSTrrUTIONAL  LIMITATION   ON   INDBBI^ 
EDNE88  —  OVKRIS8T7E  OF   BONDS  —  VALIDITY. 

Article  8,  (6,  of  the  state  constitution  prohibits  a  city  from 
becoming  indebted  in  any  manner  to  an  amount  exceeding  1% 
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per  cent  of  its  taxable  property  as  shown  by  its  last  assessment, 
except  that,  by  popular  vote,  at  an  election  held  for  the  purpose, 
the  city  may  be  authorized  to  become  Indebted  to  a  further 
amount,  but  not  exceeding:  5  per  cent,,  of  its  taxable  property. 
The  city  of  Olympia,  having  passed  its  limit  of  indebtedness 
under  the  first  class,  by  popular  vote  authorized  the  issuance  of 
bonds  in  the  sum  of  |200,000,  which  sum  was  almost  |6,000  in 
excess  of  what  could  be  issued  under  the  5  per  cent  limitation. 
Held,  that  where  there  is  nothing  in  the  record  overcoaiiing  the 
prima  facie  presumption  of  the  invalidity  of  such  overissue  of 
bonds,  no  presumption  will  arise  that  it  was  the  intent  of  the 
voters  to  have  such  overissue  charged  against  the  class  of  in- 
debtedness falling  within  the  1^  per  cent  limitation,  when  to 
give  effect  to  such  presumption  would  render  subsequent  obliga- 
tions of  the  city  illegal. 

Appeal  from  Superior  Court,  Thurston  County. — Hon. 
Thomas  Carroll,  Judge.    Reversed. 

George  H.  Funk  and  Kerr  <C  McCord,  for  appellant. 
Troy  &  Falknor  and  M.  G.  Royal,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

FuLLEBTON,  J. — This  actiou  was  inetituted  by  the  ap- 
pellant to  compel  the  respondent,  as  tieasurer  of  the  city 
of  Olympia,  to  pay  two  certain  warrants  issued  by  the 
city  in  payment  for  electric  lighting  supplied  it  during 
the  months  of  July  and  August,  1893.  The  respondent 
defended  on  the  ground  that  the  warrants  are  invalid,  hav- 
ing been  issued,  it  is  averred,  while  the  city  was  beyond 
its  constitutional  limit  of  indebtedness.  The  trial  court 
held  the  warrants  invalid,  and  this  appeal  is  from  the 
judgment  entered  in  pursuance  thereof. 

It  is  shown  by  the  record  that  the  financial  condition 
of  the  city  was  the  same  at  the  time  the  light  was  fumiahed 
as  it  was  when  the  warrants  were  issued,  and  that  the  debts 
which  gave  rise  to  their  issuance  were  contracted  without 
the  assent  of  the  voters  of  the  city.     It  is  further  shown 
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that  the  indebtedness  of  the  city  at  the  time  of  the  issuance 
of  the  first  warrant  amounted  to  the  sum  of  $2689446.88 ; 
that  the  assets  of  the  city  at  that  time^  including  1^  per 
centum  of  its  taxable  property  as  shown  by  its  last  assess- 
ment taken  for  city  purposes,  amounted  to  the  sum  of 
$73,471.99;  and  that  the  amount  of  the  warrant  was 
$551.21.  At  the  time.<;^  the  issuance  of  the  second  war- 
rant it  is  shown  that  the  indebtedness  of  the  city  amounted 
to  the  sum  of  $272,643.06;  that  the  assets  of  the  city, 
including  1^  per  centum  of  its  taxable  property  as  shown 
by  its  last  assessment  taken  for  city  purposes,  amounted 
to  the  sum  of  $74,616.62 ;  and  that  the  amount  of  the  war- 
rant was  $545.  Of  the  indebtedness  existing  at  the  time 
of  the  issuance  of  the  warrants  $200,000  consisted  of 
bonds  issued  at  two  several  times ;  the  first  being  author- 
ized in  part  by  the  voters  of  the  city  at  an  election  held 
on  the  28th  day  of  April,  1890,  and  the  second  at  an 
election  held  on  the  17th  day  of  August,  1891.  In  the 
case  of  Haaeliims  v.  Blake,  ante,  p.  231  (66  Pac  394), 
we  had  under  consideration  the  status  of  these  bonds.  It 
was  there  determined,  upon  a  state  of  facts  similar  to  that 
presented  by  the  record  before  us,  that  so  much  of  the 
debt  evidenced  by  the  bonds  as  was  issued  under  the 
power  conferred  by  the  assent  of  the  voters  of  the  city 
formed  no  part^  and  was  not  to  be  included  in  any  esti- 
mate, of  the  city's  indebtedness  which  it  is  authorized  to 
incur  without  the  assent  of  the  voters.  The  record  shows 
this  sum  to  be  $195,062.43^,  showing  an  overissue  of 
$4,937.56%.  From  these  recitals  it  is  clear  that,  if  the 
entire  bonded  debt  is  eliminated  from  the  estimate  of  the 
debt  of  the  city  which  it  may  incur  without  the  assent  of 
the  voters,  the  warrants  are  within  the  limitation,  and  are 
valid  obligations  of  the  city.  On  the  other  hand,  if  only 
that  part  of  such  indebtedness  as  apiiears  to  have  been 
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legally  issued  under  the  power  oonferred  by  the  assent 
of  the  voters  is  eliminated,  and  the  balance  included  as 
a  part  of  the  indebtedness  which  the  city  may  incur  with- 
out the  assent  of  the  voters,  it  is  equally  clear  that  at  the 
time  the  first  warrant  was  issued  the  difference  between 
the  amount  to  which  the  city  could  become  indebted  and 
the  amount  to  which  it  was  indebted  was  the  sum  of 
$87.54^,  and  that  the  limitation  was  entirely  full  at  the 
time  of  the  issuance  of  the  second;  in  other  words,  that 
the  first  warrant  is  invalid  in  part,  and  the  second 
wholly  so. 

This  brings  us  to  a  consideration  of  the  question,  should 
this  oviBrissue  be  charged  to  the  indebtedness  of  the  city 
which  it  is  authorized  to  incur  without  the  assent  of  the 
voters?  We  are  of  the  opinion  that  it  should  not.  At 
the  time  the  bond  issue  was  authorized,  the  limit  to  which 
the  city  could  so  become  indebted  had  been  reached,  and 
there  is  no  showing  that  there  had  been  any  change  in 
this  respect  between  that  time  and  the  time  the  bonds 
were  actually  issued,  some  months  later.  Prima  facie, 
therefore,  this  overissue  is  invalid;  and,  while  a  state  of 
facts  might  be  conceived  of,  which,  if  shown,  would  over- 
come the  presumption  arising  from  the  showing  made  by 
this  record,  it  will  not  be  presumed  that  such  facts  exist 
when  to  give  effect  to  such  presumption  will  have  the 
effect  of  rendering  other  obligations  of  the  city  illegal. 

The  judgment  of  the  lower  court  is  reversed,  and  the 
cause  remanded,  with  instructions  to  enter  a  judgment  di- 
recting that  the  warrants  in  question  be  paid  out  of  the 
fund  upon  which  they  are  drawn  in  their  regular  order. 

Re  AVIS,  C.  J.,  and  Dunbar  and  Anders,  JJ.,  concur. 
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[Xo.   3927.     Decided  October  0,   1001.] 

Albert  M.  Birkel,   Respondent,  v.    B.    C.    Chandler, 

Appellant. 

PERSONAL  INJURIES  TO  MINOR  CHILD  t—  ACTION  FOR  LOSS  OF  SERVICES  — 
EVIDENCE MENTAL  CONDITION. 

In  an  action  by  a  father  to  recover  for  loss  of  services  of  his 
minor  child  resulting  from  personal  injuries  caused  by  defend- 
ant's negligence,  testimony  of  a  physician  as  to  such  minor's 
mental  condition  occasioned  by  such  injuries  is  admissible  as  a 
proper  subject  for  consideration  in  determining  his  future  earn- 
ing capacity. 

SAME  —  EXTENT  OF  INJURIES. 

The  testimony  of  the  mother  of  a  minor  child,  who  had  been 
injured  through  defendant's  negligence,  as  to  his  condition  when 
she  first  saw  him  shortly  after  he  was  hurt,  is  admissible  in  an 
action  to  recover  for  loss  of  his  services,  for  the  purpose  of  show- 
ing the  jury  the  nature  and  extent  of  his  injuries. 

SAME  —  VALUE  OF  SERVICES. 

In  an  action  for  loss  of  services  of  a  minor  child  his  mother 
is  competent  to  testify  as  to  the  value  of  his  past  earnings  and 
also  as  to  what  they  would  be  worth  as  he  advanced  in  years, 
since  the  value  of  the  minor's  earning  power  is  not  a  subject  to  be 
settled  by  expert  testimony. 

SAME. 

In  an  action  for  loss  of  services  of  a  minor  child,  evidence 
as  to  the  cost  and  expense  of  keeping  him  in  school  and  of  cloth- 
ing him  is  not  admissible  for  the  purpose  of  reducing  defendant's 
liability  for  the  full  value  of  such  services. 

SAME  —  CROSS-EXAMINATION. 

Where  a  witness  has  testified  that  she  knew  the  value  of  the 
services  of  her  minor  child,  in  an  action  for  their  loss,  it  is  not 
error  to  admit  her  testimony  as  to  what  the  value  was  prior  to 
permitting  adverse  counsel  to  cross  examine  her  as  to  her 
sources  of  knowledge,  since  that  is  a  matter  that  might  be  de- 
veloped on  her  general  cross-examination. 

NEGLIGENCE — QUESTION  FOR  JURY. 

Defendant  is  not  entitled  to  a  non-suit  in  an  action  for 
damages  as  the  result  of  his  negligence,  whereby  personal  in- 
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Juries  were  caused  by  heavy  planks  slipping  from  the  noose  by 
which  they  were  held  while  being  lowered  from  a  high  building, 
although  the  evidence  tends  to  show  that  the  accident  was  due 
to  the  careless  manner  in  which  the  knot  was  tied  around  the 
planks  and  that  this  had  been  done  by  parties  for  whom  defend- 
ant was  not  responsible,  when  on  the  other  hand  there  is  evi- 
dence showing  that  defendant  was  superintending  the  lowering 
of  the  planks,  and  that  the  knot  became  loosened  by  reason  of 
the  manner  in  which  the  planks  were  permitted  to  strike  against 
Intervening  telephone  wires. 

JOINT  TOBT  FBASOBS -^  BETTINa  ASIDB  VEBOIOT  AGAINST  ONE  —  EFFECT 
UPON  UABUJTT  OF  0THEB8. 

The  action  of  the  court  In  setting  aside  a  verdict  and  dismis- 
sing an  action  against  one  of  two  joint  tort  feasors  cannot  be 
urged  as  error  by  the  other  defendant,  since  each  tort  feasor  is 
severally  liable  for  the  whole  damage. 

Appeal  from  Superior  Court,  King  County. — Hon. 
Obanoe  Jacobs^  Judge.    Affirmed. 

Tucker  &  Hyland,  for  appellant. 
James  M.  Epler,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Hadley,  J. — This  action  was  brought  by  respondent 
to  recover  for  loss  of  the  services  of  his  son,  Clifford 
Birkel,  a  minor  of  the  age  of  fourteen  years,  because  of 
personal  injuries  received  by  said  minor.  On  the  14th 
day  of  November,  1898,  the  Mutual  Life  Insurance  Com- 
pany of  Xew  York  was  the  owner  of  a  building  situated 
in  the  city  of  Seattle  known  as  the  "Mutual  Life  Build- 
ing," and  had  placed  on  and  attached  to  said  building  a 
wooden  beam,  and  to  said  beam  a  snail  for  the  purpose 
of  holding  and  fastening  block  and  tackle  to  be  used  in 
carrying  into  said  building  safes  and  other  heavy  articles. 
Appellant,  Chandler,  is  a  professional  safe  mover,  and 
is  the  owner  of  trucks,  horses,  pulleys,  tackle,  and  other 
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necessary  appliances  ordinarily  used  in  the  moving  of  ( 

safes.  On  the  said  date  the  law  firm  of  Humphries, 
Humphrey  &  Bostwick  employed  one  Heath  to  remove 
their  office  furniture  from  what  is  known  as  the  "Sulli- 
van Building,"  in  the  city  of  Seattle,  to  an  upper  floor 
of  the  said  Mutual  Life  building.  The  said  Heath  em- 
ployed appellant,  Chandler,  to  remove  the  safe  belongs 
ing  to  said  firm.  The  safe  was  hoisted  into  said  building 
by  means  of  said  beam  and  snail  and  by  ropes  and  pulleys 
thereto  attached.  Some  heavy  planks  sixteen  feet  long, 
twelve  inches  wide  and  four  inches  thick  had  been  hoisted, 
and  used  for  the  purpose  of  rolling  said  safe  from  the  win- 
dow where  it  was  taken  into  the  building.  An  effort  was 
made  to  lower  these  planks  to  the  street  by  means  of  the 
hoisting  appliances  above  mentioned.  A  rope  was  tied 
around  the  planks  and  was  also  attached  to  a  windlass  sit- 
uated upon  a  wagon  below.  The  planks  thus  held  were  being 
lowered  by  unwinding  the  rope  from  the  windlass  below. 
Chandler  was  at  the  time  standing  upon  the  wagon,  and,  if 
not  actually  assisting  in  turning  the  windlass,  was  at 
least  giving  general  directions  to  those  engaged  in  lower- 
ing the  planks.  A  small  guide  rope  was  attached  to  the 
larger  one  which  held  the  planks,  said  guide  rope  swing- 
ing down  to  the  street  below.  Calligan,  a  friend  of 
Chandler,  but  not  employed  by  him  to  assist  in  the  work, 
happened  to  be  standing  near,  and,  as  the  planks  de- 
scended. Chandler  asked  Calligan  to  take  the  guide  rope 
for  the  purpose  of  swinging  the  planks  clear  of  the  win- 
dows of  the  building  and  other  obstructions  in  the  way 
of  their  descent.  Calligan  accordingly  took  and  held  the 
guide  rope,  and  was  endeavoring  to  guide  the  planks  so 
that  their  descent  would  not  be  obstructed.  While  all 
w^ere  thus  engaged,  the  planks  were  lodged  against  some 
telegraph  or  telephone  wires,   and  while  they  were  en- 
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deavoring  to  free  them  from  the  wires  they  slipped 
through  ihe  noose  in  the  rope  by  which  they  were  held, 
and  fell  to  the  street  below.  The  boy  Clifford  Birkel 
happened  to  be  passing  along  the  street  at  the  time,  and 
the  planks  fell  in  such  a  manner  that  they  struck  him, 
and  he  thereby  received  serious  personal  injuries.  It  is 
alleged  that  he  was  struck  on  his  head,  on  his  side,  and 
on  his  leg,  from  which  concussion  of  the  brain  resulted, 
two  ribs  were  broken,  and  his  feet  badly  bruised  and  in- 
jured; that  to  so  great  and  alarming  an  extent  was  he 
injured  that  he  was  unconscious  for  the  period  of  eighteen 
hours,  was  confined  to  his  bed  for  the  space  of  four  weeks, 
is  still  suffering  from  the  effects  of  said  injuries,  and  will 
continue  to  suffer  for  a  long  period  of  time ;  that  said  in- 
juries are  permanent,  and  will  cause  a  life  time  injury, — 
whereby  the  father,  respondent  here,  was  deprived  of  the 
services  of  his  said  son.  The  action  was  brought  against 
the  Mutual  Life  Insurance  Company,  Chandler,  and  Cal- 
ligan.  The  several  defendants  answered  separately.  The 
Mutual  Life  Insurance  Company  admitted  its  ownership 
of  the  building,  and  that  it  had  caused  the  beam  and  snail 
heretofore  mentioned  to  be  attached  to  the  building  for 
hoisting  purposes,  but  claimed  that  said  appliances  were 
secure,  and  answered  the  purpose  for  which  they  were  in- 
tended, and  that,  if  the  boy  Clifford  Birkel  had  received 
injuries,  they  were  wholly  due  to  the  carelessness  of  oth- 
ers, with  whom  said  company  was  in  no  way  connected, 
and  for  whose  acts  it  was  not  responsible.  Chandler  an- 
swered that  he  was  employed  by  Heath  to  transport  the 
safe,  and  that  any  acts  or  things  done  at  the  time  were 
done,  ordered,  and  directed  by  said  Heath ;  that  he  (Chan- 
dler) had  no  knowledge  or  information  as  to  what  direc- 
tions Heath  gave  others,  but  that  in  moving  the  safe  his 
own  acts  were  done  under  the  direct  supervision  and  con- 
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trol  of  Heath,  Calligan  answered  that  he  was  not  em- 
ployed bv  Chandler,  Heath,  or  any  other  person,  and  was 
in  no  way  interested  in  the  matter.  The  answers  of 
Chandler  and  Calligan  each  charged  the  said  Clifford 
Birkel  with  contributory  negligence.  A  trial  was  had 
before  a  jury.  At  the  close  of  the  plaintiff's  testimony 
each  of  the  defendants  moved  the  court  for  judgment  of 
non-suit.  The  motion  was  granted  as  to  the  Mutual  Life 
Insurance  Company,  but  denied  as  to  Chandler  and  Calli- 
gan. After  the  testimony  of  defendants  had  been  intro- 
duced, the  cause  was,  under  instructions  from  the  court, 
submitted  to  the  jury  as  against  Chandler  and  Calligan, 
and  thereafter  a  verdict  was  returned  in  favor  of  the  re- 
spondent for  $2,000.  Thereupon  both  Chandler  and  Cal- 
ligan moved  the  court  to  set  aside  the  verdict  and  to  grant 
a  new  trial.  The  motion  to  set  aside  the  verdict  as  to 
Calligan  was  granted,  and  judgment  against  him  was  ar- 
rested, but  the  entire  motion  was  denied  as  to  Chandler. 
Thereafter  the  court  dismissed  the  action  as  to  Calligan, 
and  entered  judgment  upon  the  verdict  against  Chandler 
for  $2,000  and  costs.  From  said  judgment  Chandler  has 
appealed. 

It  is  assigned  as  error  that  the  court  permitted  Dr. 
Gibson  to  testify  concerning  injuries  to  the  mind  of  Clif- 
ford Birkel.  Counsel  correctly  state  that  the  rule  as  to 
the  measure  of  damages  in  this  case  is  limited  to  the 
earning  capacity  of  the  minor,  except  that  it  includes  in 
addition  thereto  the  necessary  expenses  for  nursing,  medi- 
cines, and  physicians'  charges  in  the  effort  to  cure  the 
minor.  We  think  it  is  manifest,  however,  that  the  mental 
condition  of  the  minor  as  a  consequence  of  his  injuries  is 
a  proper  subject  for  consideration  in  determining  his  fu- 
ture earning  capacity.  The  testimony  was  properly  ad- 
mitted. 
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It  is  ur^ed  as  error  that  the  court  admitted  the  testi- 
mony of  Mrs.  Birkel,  the  mother  of  Clifford  Birkel,  con- 
cerning his  condition  when  she  first  saw  him  a  short  time 
after  he  was  hurt;  it  being  contended  that  the  evidence 
should  have  been  confined  to  the  one  question  of  the  earn- 
ing capacity  of  the  boy,  and  that  the  testimony  of  the 
mother  as  to  his  condition  had  only  the  effect  to  appeal  to 
the  sympathy  of  the  jury,  and  was  not  material  testimony. 
We  think  the  testimony  was  proper  for  the  purpose  of 
showing  the  jury  the  nature  and  extent  of  the  injuries. 
It  is  true,  the  surgeon  in  charge  also  testified  upon  the 
same  subject,  and,  while  the  extent  of  injuries  is  usually 
shown  by  the  testimony  of  physicians  and  surgeons,  yet 
we  know  of  no  rule  that  limits  such  testimony  to  that 
class  of  witnesses.  The  testimony  of  others  who  have 
actual  knowledge  of  the  injuries  may  be  received,  and 
weighed  by  the  jury  for  what  it  is  worth.  It  was  neces- 
sary that  the  jury  should  be  advised  of  the  condition  of 
the  boy  immediately  following  the  accident,  and  also  of 
the  probable  consequences,  in  order  to  estimate  intelli- 
gently the  effect  upon  his  earning  capacity. 

It  is  urged  as  error  that  the  court  did  not  allow  counsel 
to  cross-examine  Mrs.  Birkel  as  to  her  competency  to  tes- 
tify concerning  the  earnings  of  Clifford  Birkel  and  the 
value  of  his  services.  The  witness  was  asked  if  she  knew 
the  value  of  the  services,  and  answered  that  she  did. 
Counsel  then  sought  to  cross-examine  her  as  to  her  sources 
of  knowledge  before  she  testified  as  to  the  value  of  the 
services.  This  the  court  refused,  stating  to  counsel  at 
the  time  that  he  could  cross-examine  the  witness  upon 
that  subject  when  he  entered  upon  his  general  cross-ex- 
amination. We  think  the  court  was  right.  The  witness, 
having  stated  that  she  knew  the  value  of  the  services,  was 
then  competent  to  state  what  it  was.     Upon  general  cross- 
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examination  as  to  the  sources  of  her  knowledge  the  jury 
would  then  weigh  the  value  of  her  testimony  in  connec- 
tion with  her  knowledge  as  shown.  It  is  true,  the  court, 
in  its  discretion,  might  have  permitted  the  cross-examina- 
tion before  she  testified  as  to  the  value,  following  the  rule 
that  is  usually  adopted  in  the  case  of  expert  witnesses. 
But,  in  any  event,  it  was  not  error  to  refuse  it  It  would 
have  been  error  to  treat  this  subject  of  the  value  of  earn- 
ing power  as  one  to  be  settled  by  expert  testimony.  Good- 
hart  V.  Pennsylvania  R.  B.  Co.,  177  Pa.  St.  1  (35  Atl. 
191,  56  Am.  St.  Eep.  705). 

The  court  in  the  opinion  in  the  above  case  says : 

"It  was  also  error  to  treat  this  subject  of  the  value  of 
earning  power  as  one  to  be  settled  by  expert  testimony. 
An  expert  in  banking  or  merchandizing  might  form  an 
opinion  about  what  a  man  possessing  given  business  quali- 
fications ought  to  be  able  to  earn,  but  this  is  not  the  ques- 
tion the  jury  is  to  determine.  They  are  interested  only 
in  knowing  what  he  did  actually  earn,  or  what  his  serv- 
ices were  reasonably  worth,  prior  to  the  time  of  his  injury. 
In  settling?  this  question  they  should  consider  not  only  his 
past  earnings,  or  the  fair  value  of  services  such  as  he  was 
able  to  render,  but  his  age,  state  of  health,  business  habits, 
and  manner  of  living.  McHugh  v.  ScJilosser,  159  Pa.  St. 
480.  The  basis  on  which  this  calculation  must  rest  is  not 
the  possibility,  as  judged  of  by  the  expert  witness,  but 
the  cold,  commonplace  facts  as  proved  by  those  who  knew 
them." 

Another  element,  however,  enters  into  a  case  of  the 
kind  now  before  the  court.  This  was  a  growing  boy, 
who  was  far  from  having  reached  his  maturity.  The 
jury  were  therefore  not  only  interested  to  know  what 
his  past  earnings  were,  but  also  what  his  services  would 
have  been  worth  as  he  advanced  toward  maturity.  This 
witness  testified  as  to  the  fact  of  his  past  earnings,  and 
also  as  to  what  they  would  have  been  worth  as  he  advanced 
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in  years.  Having  stated  in  advance  that  she  knew  these 
facts,  respondent  was  then  entitled  to  her  testimony  con- 
cerning them,  and  appellant  could  have  followed  with  a 
general  and  searching  cross-examination. 

It  is  next  assigned  as  error  that  the  court  refused  per- 
mission to  cross-examine  Mrs.  Birkel  as  to  the  cost  and 
expense  of  keeping  the  boy  Clifford  Birkel  in  school,  and 
also  as  to  the  cost  of  clothing  him.  We  think  this  was 
not  error.  The  obligation  rests  upon  the  father  to  main- 
tain the  son  after  his  injury  as  fully  as  it  did  before.  The 
father  is  entitled  to  the  services  of  the  son  because  of  that 
obligation.  He  is,  therefore,  entitled  to  recover  the  full 
value  of  his  son's  services  during  his  minority.  //.  d'  G. 
N.  R.  R.  Co.  V.  Miller,  49  Tex.  322 ;  State  v.  Baltimore, 
etc.,  R.  R.  Co.,  24  Md.  84  (87  Am.  Dec.  600)  ;  Caldivell 
V.  Brown,  53  Pa.  St.  453;  Black  v.  Carrolton  R.  R.  Co., 
10  La.  An.  33  (63  Am.  Dec.  586)  ;  Ford  v.  Monroe,  20 
Wend.  210. 

It  is  urged  that  the  court  erred  in  denying  appellant 
Chandler's  motion  for  non-suit.  It  is  claimed  that  the 
evidence  shows  the  accident  due  entirely  to  the  careless 
manner  in  which  the  knot  was  tied  around  the  planks; 
that  the  knot  was  tied  by  Heath,  or  under  his  immediate 
direction ;  and  that  Chandler,  who  was  down  in  the  street, 
in  no  way  assisted  in  tying  the  knot  There  was  evidence 
introduced  by  respondent,  however,  to  the  effect  that  the 
noose  which  held  the  planks  was  loosened  by  the  manner  in 
which  the  planks  were  permitted  to  strike  the  wires,  and 
that,  if  the  planks  had  been  kept  clear  of  obstructions,  the 
noose  would  have  held  them  securelv  until  thev  reached 
the  ground.  It  was,  under  this  testimony,  proper  to  sub- 
mit to  the  jury  the  question  whether  Chandler  was  guilty 
of  negligence,  inasmuch  as  it  clearly  appeared  that  he 
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was  assisting  in  lowering  the  planks.  The  motion  for  non- 
suit as  to  Chandler  was  properly  denied. 

Many  errors  are  assigned  upon  the  instructions  given 
by  the  court,  and  upon  the  court's  refusal  to  give  certain 
instructions  requested  by  appellant.  To  review  them  all 
would  require  much  space,  and,  since  we  believe  the  in- 
structions that  were  given  fairly  state  the  law  applicable 
to  this  case,  we  will  not  enter  upon  a  discussion  of  the 
errors  assigned  thereon.  We  are  unable  to  find  that  ap- 
pellant was  prejudiced  by  the  instructions  given  or  by 
the  refusal  to  give  others  as  requested. 

It  is  further  urged  as  error  that  the  court  denied  appel- 
lant's motion  for  a  new  trial,  and  entered  judgment  against 
him.  As  heretofore  stated,  the  court  did  set  aside  the 
verdict  as  to  Calligan,  and  arrested  judgment  and  dis- 
missed the  action  as  to  him.  It  is  now  contended  by  Chan- 
dler that  it  was  error  not  to  vacate  the  verdict  as  to  him, 
since  it  was  vacated  as  to  Calligan.  It  is  urged  that,  the 
verdict  having  been  rendered  against  the  two,  the  judg- 
ment must  follow  the  verdict.  Counsel  cite  the  case  of 
Boor  V.  Lowrey,  103  Ind.  468  (3  N.  E.  151,  63  Am.  Eep. 
619).  That  was  an  action  brought  against  two  physicians, 
who  were  partners  in  business,  for  damages  sustained 
through  malpractice.  Pending  the  action,  one  of  the  de- 
fendants died.  An  administrator  was  appointed  and  sub- 
stituted as  a  co-defendant  with  the  surviving  partner. 
The  case  proceeded  to  verdict  and  judgment  against  both. 
A  motion  was  made  to  arrest  the  judgment  on  the  ground 
that  the  action  had  been  abated  as  to  the  deceased  part- 
ner. It  was  held  on  appeal  that  the  action  had  abated  as 
to  one  of  two  defendants,  and,  since  the  verdict  was  ren- 
dered against  both  jointly,  it  was  error  to  render  judg- 
ment thereon  over  a  motion  in  arrest  of  judgment.     The 
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court  observed,  in  the  course  of  the  opinion,  that  it  was 
not  prepared  to  hold,  upon  the  record  as  it  came  before 
the  court,  that  the  death  of  one  of  the  partners  had  the 
effect  to  abate  the  action  as  to  both ;  and,  further,  that  or- 
dinarily torts  are  joint  and  several,  each  tort-feasor  who 
is  shown  to  have  participated  in  the  wrong  being  liable 
for  the  whole  damage.  The  opinion,  at  page  156,  further 
contains  the  following: 

"The  action  having  been  prosecuted  jointly  against  the 
administrator  of  the  deceased  partner  and  the  surviving 
partner,  and  a  joint  verdict  having  been  returned  against 
both,  since  the  action  had  abated  as  respects  the  one,  no 
judgment  could  rightfully  be  rendered  on  such  verdict, 
over  a  motion  in  arrest  against  both,  even  if  it  could  have 
been,  at  the  plaintiff's  election,  against  the  survivor." 

It  was  thus  intimated  that  judgment  might,  at  the  plain- 
tiff's election,  even  in  that  case,  have  been  entered  against 
the  surviving  defendant;  but  it  was  held  that,  inasmuch 
as  the  judgment  was  rendered  against  both,  it  was  erro- 
neous, and  was  for  that  reason  reversed.  Counsel  also  cite 
in  this  connection  the  following  cases :  Morsch  v.  Besack, 
52  Neb.  502  (72  K  W.  953)  ;  Kellogg,  Johnson  &  Co. 
V.  Gilman,  3  K  Dak.  538  (58  IST.  W.  339). 

Those  were,  however,  both  actions  founded  upon  con- 
tract, and  not  subject  to  the  same  rules  which  apply  to 
this  case,  since  this  action  is  founded  upon  tort.  The 
case  of  George  v.  Belle,  101  Tenn.  625  (49  S.  W.  748), 
is  cited  in  support  of  the  contention  that  the  judgment 
must  follow  the  verdict.  In  that  case  a  verdict  was  first 
returned  that  the  defendant  should  pay  the  costs,  and 
plaintiff  should  recover  one  dollar.  Upon  the  suggestion 
of  counsel  that  the  jury  were  evidently  laboring  under  a 
misapprehension  on  the  subject  of  costs,  the  court  in- 
structed the  jury  that  they  had  nothing  to  do  with  the 
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costSy  and  that  a  verdict  for  $5  or  less  would  not  fix  the 
costs  upon  defendant  The  jury  then  retired,  and  after  a 
short  time,  returned  with  a  verdict  in  favor  of  plaintiff 
for  $6.  The  verdict  was  received,  and  the  jury  discharged. 
Afterwards  the  court  rejected  the  last  verdict,  and  ren- 
dered judgment  on  the  first  for  one  dollar,  eliminating 
the  costs.  This  was  held  to  he  error.  The  verdict  which 
was  finally  returned  being  for  $6,  the  judgment  should 
have  been  entered  for  that  sum.  The  point  involved  in 
that  case,  however,  is  wholly  unlike  the  question  pre- 
sented here,  and  none  of  the  above  cases  seem  to  cover  the 
principles  involved  in  a  case  of  this  kind.  Appellant's 
counsel  also  cite  Palmer  v.  Croshy,  1  Blackf.  138.  The 
opinion  in  that  case  was  rendered  by  Mr.  Justice  Black- 
ford^ one  of  the  ablest  jurists  of  his  time,  and  seems  to 
us  to  be  so  clearly  opposed  to  counsel's  contention  that  we 
quote  from  the  opinion  below.  The  case  was  an  action  of 
trespass  against  six  persons  for  assault  and  battery.  But 
four  of  the  six  were  served  with  process,  and  the  cause 
proceeded  to  trial  against  the  four.  It  was  contended  on 
appeal  that  the  plaintiff  should  have  sued  out  further  pro- 
cess against  those  upon  whom  process  had  not  been  served 
before  he  proceeded  against  the  others.  After  discussing 
the  principles  that  would  have  applied  if  the  action  had 
been  one  founded  upon  contract,  the  learned  jurist  said : 

"But  the  law  is  very  different  in  actions  founded  on 
tort.  The  persons  guilty  are  separately  liable  to  the  party 
injured,  and  he  has  a  right  to  sue  one,  or  all,  or  any  num- 
ber of  them.  1  Will.  Saund.  291,  n.  4.  If  the  plaintiff 
commence  suit  against  several,  he  may,  at  any  time  before 
judgment,  enter  a  nolle  prosequi  as  to  any  of  them.  Even 
after  a  joint  plea  in  an  action  of  trespass,  and  after 
a  verdict  that  the  defendants  are  jointly  gxiilty,  the  plain- 
tiff may  enter  a  nolle  prosequi  as  to  some,  and  take  judg- 
ment against  the  others.     1  Will.  Saund.  207,  n.  2.     The 
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case  before  us  is  one  of  assault  and  battery,  in  which  the 
writ  was  served  on,  and  the  judgment  entered  against, 
four  only  of  the  six  persons  against  whom  the  plaintiff 
complained.  Why  is  this  wrong?  As  the  action  might 
have  been  originally  instituted  against  these  four,  so,  at 
any  time  before  final  judgment,  the  plaintiff  might  elect 
to  take  his  damages  against  them  alone,  and  abandon  his 
action  against  the  others.  He  might,  even  after  his  verdict 
against  the  four,  have  entered  a  nolle  prosequi  as  to  two, 
and  taken  judgment  only  against  the  rest." 

The  above  statement  of  principles  seems  to  us  to  be 
peculiarly  applicable  to  this  case.  If  plaintiff  himself 
can,  after  verdict,  enter  a  dismissal  as  to  any  one  of  the 
defendants  in  an  action  for  tort,  and  elect  to  take  judg- 
ment against  the  remaining  defendants,  certainly,  when 
the  court  itself  has  entered  such  dismissal,  the  plaintiff 
can  elect  to  accept  judgment  against  the  others,  as  was 
done  in  this  case.  Each  defendant  who  participated  in 
the  wrong  being  liable  for  the  whole  damage^  we  do  not 
see  that  any  one  can  complain  here  except  the  respondent, 
who  was  plaintiff  in  the  action.  The  respondent  accepts 
the  judgment,  and  makes  no  complaint. 

We  think  there  was  clearly  Sufficient  evidence  upon 
which  to  found  the  verdict,  and,  since  we  find  no  material 
error,  the  judgment  is  affirmed. 

Reavis,  C.  J.,  and  Fullerton,  Dunbar^  Anders  and 
!MouxT,  JJ.,  concur. 
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In  the  Matter  of  the  Estate  of  Fred  H.  Claysox^  De- 
ceased, 

WILLS  ^  PBOBATE  OF  FOBEIGN  WILLS  —  VENUE. 

Under  Bai.  Code,  §  6087,  which  provides  for  the  probate  of 
wills  in  the  county  in  which  any  part  of  a  testator's  estate  may 
be,  although  he  was  not  a  resident  of  the  state  nor  died  therein, 
it  is  not  necessary  that  a  will  executed  in  a  foreign  country  by  a 
person  domiciled  there  should  be  first  proved  in  such  foreign 
country  according  to  the  laws  prevailing  there  in  order  to  en- 
title it  to  probate  in  this  state. 

SA&fE  —  CONTEST  —  BIOHT  TO  JtJBY  TRIAL. 

Proceedings  to  contest  a  will  are  in  their  nature  equitable, 
and  trial  by  Jury  of  issues  of  fact  therein  is  not  a  matter  of  right. 

Appeal  from  Superior  Court,  King  County. — Hon. 
William  Hickman  Moobe,  Judge.     AflSrmed. 

W.  F.  Hays,  for  appellant. 
Walker  &  Munn,  for  respondent 

The  opinion  of  the  court  was  delivered  by 

FmLLEETON,  J. — Fred  H.  Clay  son,  a  resident  of  the 
Dominion  of  Canada,  died  therein  on  the  25  th  of  De- 
cember, 1899,  leaving  estate  in  the  county  of  King,  in 
this  state,  consisting  of  personal  property.  He  left 
a  will  in  which,  after  certain  minor  bequests,  he  gave 
and  devised  to  his  brother,  William  Clayson,  a  resident 
of  this  state,  all  the  residue  of  his  estate,  both  personal 
and  real,  naming  him  as  sole  executor  of  the  will.  There- 
after William  Clayson  filed  his  petition  in  the  superior 
court  of  the  county  of  King,  praying  that  the  will  be 
proved  and  admitted  to  probate,  and  that  letters  testa- 
mentary be  granted  him.     Prior  to  the  hearing  on  this 
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petition,  Edward  Clayson,  the  father  of  the  deceased, 
filed  a  cross  petition  in  which  he  contested  the  validity  of 
the  will.  Issues  were  made  up,  and  both  petitions  were 
tried  and  determined  together,  resulting  in  an  order  of 
court  admitting  the  will  to  probate,  and  the  granting  of 
letters  testamentary  to  William  Clayson.  The  contestant 
appeals  from  this  order.  He  assigns  as  error — First,  that 
the  court  was  without  jurisdiction  to  admit  the  will  to 
probate;  and,  second,  that  the  court  erred  in  not  submitr 
ting  the  issues  of  fact  to  trial  by  jury. 

The  first  objection  is  based  upon  the  contention  that 
a  will  executed  in  a  foreign  country  by  a  person  domiciled 
there  is  not  provable  in  this  state  until  it  has  been  first 
proved  in  the  foreign  country  according  to  the  laws  pre- 
vailing there.  This  objection  is  met  by  the  statute.  Sec- 
tion 6087,  Bal.  Code,  provides: 

'Wills  shall  be  proved  and  letters  testamentary  or  of 
administration  shall  be  granted  (1)  in  the  county  of 
which  deceased  was  a  resident  or  had  his  place  of  abode 
at  the  time  of  his  death;  (2)  in  the  county  in  which  he 
may  have  died,  leaving  estate  therein,  and  not  being  a 
resident  of  the  state;  (3)  in  the  county  in  which  any 
part  of  his  estate  may  be,  he  having  died  out  of  the  state, 
and  not  having  been  a  resident  thereof  at  the  time  of  his 
death." 

It  seems,  too,  that  jurisdiction  exists  independent  of 
statute.  Gordon*s  Case,  50  N.  J.  Eq.  397  (26  Atl.  268)  ; 
Jaques  v.  Horton,  76  Ala.  238;  Hyman  v.  Gaskins,  5 
Ired.  267;  1  Woerner,  Administration  (2d  ed.)  p.  *495. 

The  second  objection  is  equally  without  merit.  Pro- 
ceedings to  contest  a  will  are  in  their  nature  equitable, 
and  trial  by  jury  of  issues  of  fact  therein  is  not  a  matter 
of  right.  Schmidt  v.  Schmidt,  47  Minn.  451  (50  K  W. 
598) ;  Lavey  v.  Doig,  25  Fla.  611  (6  South.  259)  ;  Rich  v. 
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Bowker,  25  Kan.  7 ;  OUruih  v.  Oilruth,  40  Iowa,  346 ; 
Wills  v.  Lochrume,  9  Bush,  547. 

The  order  appealed  from  is  affirmed. 

Reavis,  C.  J.,  and  Anders  and  Dunbah,  JJ.,  concur. 


[No.  8601.    Decided  October  10»  1901.] 

E.  F.  Cabpentbb,  as  Sheriff,  Bespondentj  v.  P.  H.  Babry 

ei  al..  Appellants. 

APPEAL  —  BEVIEW  —  INSUFFZCIENCT  07  BECOBD. 

In  the  absence  of  a  statement  of  facts  or  bill  of  exceptions 
showing  the  circumstances  under  which  a  judgment  was  rendered, 
the  supreme  court  will  not  review  the  action  of  the  trial  court 
in  entering  Judgment  in  excess  of  the  verdict  of  a  Jury. 


ao    627 


—  SALE  ON   EXECUTION  —  INDEMNIFTINO  BONDS. 

Bal.  Code,  S  616,  which  permits  the  sheriff  to  exact  an  indem- 
nity bond  as  a  condition  precedent  to  the  execution  by  him  of 
clYil  process  is  not  superseded  by  Bal.  Code,  §§  5262-5266,  which 
authorize  the  sherifC  to  proceed  with  the  sale  of  property 
levied  upon  unless  a  claimant  thereto  shall  make  affidavit  of 
ownership  and  give  bond  to  make  good  his  title,  since  the  latter 
sections  are  not  intended  to  prescribe  the  sheriffs  duties,  but 
merely  to  give  the  claimant  of  property  levied  upon  an  additional 
remedy  for  its  recovery. 

Appeal  from  Superior  Court,  Pierce  County. — Hon. 
Thomas  Cabboli.^  Judge.    Affirmed. 

John  C.  Stallcup  and  J.  TF.  A.  Nichols,  for  appellants. 
Reynolds  <&  Stewart,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

FuLLERTON,  J. — On  May  5,  1896,  the  respondent,  as 
sheriff  of  Lewis  county,  levied  upon  two  certain  horses 
under  an  execution  issued  upon  a  judgment  entered  in 
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favor  of  the  appellant  Barry  in  an  action  in  which  Barry 
was  plaintiff  and  one  Chamberlain  was  defendant^  as  the 
property  of  Chamberlain.  The  next  day  one  of  the  horses 
was  claimed  by  one  Tramm,  and  the  other  by  one  Qabel, 
who  severally  demanded  possession  thereof  from  the 
sheriff.  On  the  8th  of  May  following,  the  appellant 
Barry,  as  principal,  with  the  other  appellants  as  sureties, 
executed  a  bond  to  the  sheriff  in  the  penal  sum  of  $750, 
in  which  they  bound  themselves  to  protect  him  against 
"any  harm,  trouble,  damage,  liability,  costs,  counsel  fees, 
expenses,  suits,  actions,  judgments,  that  may  at  any  time 
arise,  or  which  he  may  sustain,  or  be  bound^  adjudged, 
or  liable  to  pay,  for  or  by  reason  of  the  levying  upon,  or 
attachment,  or  making  seizure  and  sale"  of  the  personal 
property  mentioned.  The  bond  also  contained  the  fur- 
ther stipulation:  "We  further  promise  and  agree  that 
in  case  suit  is  instituted  to  collect  any  sum  or  sums  which 
we  have  bound  ourselves  to  pay  as  above  stated,  that  we 
will  pay  to  the  said  E.  F.  Carpenter,  sheriff,  such  addi- 
tional sum  as  the  court  may  adjudge  reasonable  as  attor- 
ney's fees  in  said  suit,  before  and  at  the  entry  of  judg- 
ment." Shortly  thereafter  the  claimants  brought  several 
actions  against  the  sheriff  to  recover  the  value  of  the  prop- 
erty claimed  by  them,  respectively.  The  sheriff  gave  no- 
tice to  the  appellants  of  the  commencement  of  the  actions, 
stating  at  the  same  time  that  he  would  defend  against 
them,  would  employ  counsel  for  that  purpose,  and  would 
look  to  the  appellants  to  reimburse  him  for  all  expenses 
and  damages  he  should  be  put  to  or  should  sustain  by 
reason  thereof.  The  appellants  left  the  sheriff  to  defend 
the  actions  as  best  he  could,  which  he  did  at  his  own 
expense,  succeeding  in  defeating  one  of  them,  while  the 
other  went  to  judgment  against  him,  which  judgment  he 
afterwards  paid.     This  action  is  brought  to  recover  the 
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costs  and  expenses  the  sheriflF  was  put  to  in  defending  the 
actions,  together  with  the  amount  paid  by  him  in  satis- 
faction  of  the  judgment.  The  jury  in  the  court  below  ren- 
dered a  verdict  in  his  favor  for  $168,  on  which  the  trial 
court,  after  overniling  a  motion  for  a  new  trial,  rendered 
judgment  for  the  amount  thereof,  together  with  the  sum 
of  $50  as  attornev's  fees. 

The  appellants  assign  as  error  the  action  of  the  court 
in  rendering  judgment  in  excess  of  the  verdict.  Inas- 
much, however,  as  they  have  not  brought  up  with  their 
appeal  either  a  statement  of  facts  or  bill  of  exceptions 
showing  the  circumstances  under  which  the  judgment  was 
rendered,  it  is  manifest  that  this  question  is  not  here  for 
review^.  It  is  not  error  in  every  instance  and  under  all 
circumstances  for  a  court  to  enter  a  judgment  in  excess 
of  a  verdict;  hence,  before  the  appellate  court  can  say 
it  is  error  so  to  do  in  any  particular  case,  suflScient  facts 
must  be  shown  to  make  it  appear  that  the  action  of  the 
court  is  unwarranted  in  that  particular  case.  Error  is 
never  presumed.     The  record  must  show  it  affirmatively. 

It  is  next  contended  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action ;  that  it  ap- 
pears from  the  facts  recited  therein  that  the  bond  sued 
upon  is  void,  and  cannot  form  the  basis  of  a  cause  of  ac- 
tion. This  contention  is  based  upon  the  statute  relating 
to  adverse  claims  to  property  levied  upon  or  attached. 
Ballinger's  Code,  §§  5262-5266.  The  learned  counsel  for 
the  appellants  claim  that  this  statute  makes  it  the  duty 
of  a  sheriff,  after  having  seized  property  under  a  w^it  of 
execution,  to  hold  it  and  proceed  with  its  sale  against  the 
claim  of  any  person  who  does  not  make  the  affidavit  and 
give  the  bond  therein  provided  for;  and  they  argue  that 
in  this  case  it  w'as  the  duty  of  the  sheriff  to  proceed  with 

17 — 26  WASH. 
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the  sale  of  the  property  without  indemnity  from  the 
plaintiff  in  the  writ,  and,  this  being  his  duty,  a  bond  given 
to  indemnify  him  against  losses  in  the  performance  of  that 
duty  is  without  consideration,  and  consequently  unen- 
forcible.  Counsel  have  not  overlooked  §  516  of  the  Code, 
which  permits  the  sheriff  to  exact  an  indemnity  bond 
as  a  condition  precedent  to  the  execution  by  him  of  civil 
process,  but  say  this  section  is  superseded  by  the  statute 
first  cited.  But  we  think  counsel  have  mistaken  the  effect 
of  the  statute.  It  was  not  intended  to  prescribe  the  duties 
of  the  sheriff,  nor  does  it  purport  to  do  so,  further  than 
it  makes  it  his  duty  to  turn  over  to  a  claimant  property 
levied  upon  or  attached  by  him  when  the  claimant  makes 
the  affidavit  and  gives  the  bond  therein  prescribed.  The 
sheriff  cannot  compel  the  claimant  to  make  the  affidavit 
or  execute  the  bond  prescribed  by  the  statute,  nor  can  he 
plead  his  failure  so  to  do  as  a  defense  when  sued  by  the 
claimant  in  trover  or  replevin  for  a  wrongful  levy.  In 
other  words,  the  statute  was  intended  to  give  a  claimant 
of  property  levied  upon  or  attached  an  additional  remedy 
for  its  recovery.  It  does  not  supersede  the  common  law 
remedies.  The  claimant  still  has  a  choice  of  remedies; 
he  may  pursue  the  procedure  pointed  out  by  the  statute, 
or  he  may  maintain  replevin  to  recover  the  property  in 
specie,  or  trover  for  its  conversion.  In  fact,  the  statutory 
remedy  is  seldom  resorted  to  in  practice.  This  being 
true,  the  statute  in  question  cannot  be  said  to  supersede 
§616;  and,  as  under  this  section  the  sheriff  may  exact 
indemnity  against  losses  as  a  condition  precedent  to  the 
service  of  civil  process,  the  bond  given  in  this  case  is 
neither  without  consideration  nor  void.  See  Bamett  v. 
O'Loughlin,  8  Wash.  260  (35  Pac.  1099);  Brotton  v. 
Luvkley,  11  Wash.  581  (40  Pac.  140). 
The  judgment  is  affirmed. 

Eeavis,  C.  J.,  and  Anders  and  Dunbar^  JJ.,  concur. 
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In  the  Matter  of  the  Estate  of  Sallie  E.  Mason,  De- 
ceased. 

J.   C.   Harris,  Administrator,  Appellant,  v.   Kora  M. 

Chase,  Respondent, 

EXCCUTOB8    AT7D    ADMINISTRATORS  —  COMPENSATION. 

The  refusal  of  the  court  to  allow  an  administrator  his  full 
claim  for  services  in  the  management  of  two  estates  Jointly  is 
warranted,  where  it  appears  that  he  was  the  administrator  of  the 
estates  of  both  the  ancestor  and  the  sole  heir,  that  both  estates 
comprised  the  same  property,  that  the  same  services  were  render- 
ed and  the  same  accounting  had  in  both  of  them,  and  that  upon 
the  final  settlement  of  the  ancestor's  estate  he  had  been  fully 
compensated  for  all  his  services  rendered  up  to  that  date. 

SAME. 

The  fact  that  the  court  in  allowing  an  admlnstrator  the 
statutory  compensation  for  services  fails  to  include  the  real 
property  of  the  estate  as  a  basis  from  which  to  estimate  com- 
missions upon  the  amount  of  the  estate  accounted  for  is  not 
error,  in  the  absence  of  any  showing  as  to  the  value  of  the  land. 

Appeal  from  Superior  Court,  King  County. — Hon. 
Jesse  P.  Houser,  Judge.     Affirmed. 

Emmons  &  Emm>ons,  for  appellant. 
McClure  &  McClure,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

HadleYj,  J. — On  June  24,  1888,  one  George  Mason 
died  intestate,  being  at  the  time  of  his  death  the  owner 
of  real  property  in  King  county,  Washington.  His  sole 
heir  was  his  mother,  Sallie  E.  Mason.  Three  days  after 
the  death  of  Gleorge  Mason,  to-wit,  on  June  27,  1888, 
Sallie  E.  Mason,  the  mother,  died  intestate,  leaving  as  her 
sole  heir  the  respondent,  Kora  M.  Chase.     In  December, 
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1895,  the  appellant  was  by  the  superior  court  of  King 
county  appointed  administrator  of  the  estate  of  said 
George  Mason,  and  also  administrator  of  the  estate  of  said 
Sallie  E.  Mason.  Appellant  qualified  as  such  administrator 
and  took  possession  of  said  property  at  the  time  as  adminis- 
trator of  the  estate  of  George  Mason.  Two  houses  stood 
upon  the  land,  and  for  the  purpose  of  keeping  the  prem- 
ises rented,  and  having  the  necessary  repairs  made  there- 
on, the  administrator  employed  one  Redfield  to  collect  the 
rents  and  look  after  the  property,  and  for  his  services 
paid  said  Redfield  five  per  cent,  of  the  amount  of  rents 
collected.  During  all  the  time  appellant  was  adminis- 
trator of  said  two  estates  until  within  a  few  weeks  of 
the  hearing  on  the  final  account  herein  he  was  a  clerk  in 
the  employ  of  the  firm  of  Emmons  &  Emmons,  attorneys 
of  Seattle,  which  firm  were  also  attorneys  for  him  as  ad- 
ministrator. The  accounts  of  the  two  estates  were  kept 
in  one  account  upon  the  books  of  Emmons  &  Emmons, 
which  account  was  entitled,  "Estates  of  George  and  Sallie 
E.  Mason,"  and  all  receipts  and  disbursements  in  said 
estates  were  entered  in  said  account.  Annual  accounts 
were  filed  in  each  estate,  and  in  each  of  these  accounts 
the  appellant  charged  himself  with  all  moneys  received 
from  the  property,  and  credited  himself  with  all  dis- 
bursements made,  so  that  an  annual  account  filed  in  the 
estate  of  Sallie  E.  Mason  would  contain  the  identical 
items  contained  in  the  corresponding  account  filed  in  the 
estate  of  George  Mason ;  the  one  being  practically  a  copy 
of  the  other.  I^otice  to  creditors  was  published  in  each 
estate,  but  no  claim  was  presented  against  either  estate. 
The  only  disbursements  in  either  estate  were  payments 
made  on  account  of  administration.  The  estate  of  George 
Mason  was  settled  in  the  month  of  July,  189S,  and  at 
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that  time  the  administrator  was  allowed  for  his  fees  the 
sum  of  $340,  and  the  further  sum  of  $250  for  his  attor- 
ney's fees.  For  the  purpose  of  paying  taxes,  administra- 
tor's commissions  and  attorney's  fees,  the  appellant  had 
borrowed,  under  the  direction  of  the  court,  the  sum  of 
$2,000,  and  had  given  a  mortgage  upon  the  property  afore- 
said to  secure  the  loan.  The  mortgage  was  executed  by  ap- 
pellant in  his  capacity  as  administrator  of  each  of  said 
estates.  This  mortgage  was  still  unpaid  when  appellant 
caused  the  estate  of  Gteorge  Mason  to  be  settled.  The 
only  property  belonging  to  the  estate  of  Sallie  E.  Mason 
was  that  which  also  belonged  to  the  estate  of  George  "Msl- 
son ;  and,  Sallie  E.  Mason  being  dead,  the  respondent,  her 
daughter,  was  the  sole  heir  to  the  entire  property.  At  the 
time  of  the  settlement  of  the  George  Mason  estate,  ap- 
pellant procured  distribution  thereof  to  be  made  to  him- 
self as  administrator  of  the  estate  of  Sallie  E.  Mason,  and 
as  administrator  of  the  latter  estate  receipted  to  himself 
as  administrator  of  the  former  estate  for  the  sum  of 
$123.93,  the  balance  left  on  hand  out  of  the  $2,000  loan 
after  taxes  and  his  commissions  and  attorney's  fees  were 
paid.  The  estate  of  Sallie  E.  Mason  could  have  been 
closed  at  any  time  subsequent  to  the  year  1897,  and  in 
such  case  there  would  have  been  nothing  to  distribute  to 
respondent,  as  the  property  was  still  in  the  George  Mason 
estate.  In  June,  1900,  appellant  filed  his  final  account 
in  the  estate  of  Sallie  E.  Mason.  The  items  of  receipts 
and  disbursements  charged  and  credited  in  said  account 
extended  back  to  the  beginiiing  of  the  administration  of 
said  estate,  long  prior  to  the  settlement  of  the  George  Ma- 
son estate;  and  under  date  of  July,  1898,  he  credited 
himself  with  the  sum  of  $590  paid  the  George  Mason 
estate  for  administrator's  fees  and  administrator's  attor- 
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ney's  fees.  He  also  asks  the  court  in  his  said  final  account 
and  report  to  allow  him  the  sum  of  $535.44  for  his  serv- 
ices as  administrator  in  the  estate  of  Sallie  E.  Mason, 
together  with  the  further  sum  of  $750  for  his  attorney's 
fees  in  the  last  named  estate.  Bespondent  filed  exceptions 
to  said  final  account,  and  the  same  were  heard  by  the 
court.  The  oral  testimony  of  witnesses  was  introduced, 
and  by  stipulation  all  the  records  and  files  in  both  of  said 
estates  were  introduced  and  read  in  evidence.  Thereafter 
the  court  filed  its  findings  of  facts  and  conclusions  of  law, 
containing  the  following:  That  all  the  disbiirsementa 
credited  by  said  administrator  in  his  said  final  account, 
excepting  the  item  for  $590  paid  in  July,  1898,  for  ad- 
ministrator's and  attorney's  fees  in  the  George  Mason 
estate,  were  made  by  said  administrator  in  behalf  of  and 
for  the  benefit  of  said  estate,  and  should  be  allowed ;  that 
the  item  of  $590  charged  in  said  accoimt  for  July,  1898, 
as  paid  for  administrator  and  administrator's  attorney's 
fees  in  the  George  Mason  estate,  was  disbursed  by  said 
administrator  under  an  order  of  this  court,  and  should 
bo  allowed ;  that  the  administrations  of  the  estate  of  said 
George  Mason  and  the  estate  of  Sallie  E.  Mason  were  con- 
current; that  the  account  for  all  receipts  and  disburse- 
ments in  both  estates  was  kept  by  said  administrator  in 
the  books  of  accounts  of  Emmons  &  Emmons,  his  attor- 
neys, in  one  account;  that  all  services  rendered  in  the 
estate  of  said  Sallie  E.  Mason  were  services  in  the  estate 
of  George  Mason,  and  that  said  administrator  has  been 
fully  paid  for  his  commissions  and  services  in  this  cause 
by  payment  for  his  services  as  administrator  of  the  estate 
of  George  Mason,  deceased;  that  said  administrator 
should,  however,  be  allowed  the  sum  of  $115.45  for  extra 
services  performed  by  him;  that  the  sum  of  $200  is  a 
reasonable  sum  to  be  allowed  administrator  for  the  services 
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of  his  attorneys  in  this  estate.  Judgment  was  entered  in 
accordance  with  the  foregoing,  and  from  said  judgment 
this  appeal  was  taken. 

Errors  are  assigned  upon  the  court's  findings  and  con- 
clusions,  and  also  upon  its  refusal  to  allow  certain  findings 
and  conclusions,  proposed  by  appellant.  We  think,  how- 
ever, that  the  findings  and  conclusions  of  the  court  are 
abundantly  justified  by  the  facts  and  circumstances  shown 
in  this  record.  We  are  not  prepared  to  say  that  the  term 
"concurrent  administration,"  as  used  by  the  court  and 
counsel,  is  technically  correct  here;  but  it  is  true,  as  the 
court  found,  that  the  services  for  which  compensation 
was  asked  in  the  Sallie  E.  Mason  estate  were  in  fact  chief- 
ly rendered  in  the  George  Mason  estate,  and  full  compen- 
sation was  made  therefor  at  the  settlement  of  the  latter 
estate.  Moreover,  if  the  Sallie  E.  Mason  estate  should  be 
treated  as  an  independent  one,  and  as  unconnected  with 
the  former  estate,  we  have  in  this  record  the  following 
showing:  The  administrator  receipted  to  the  former  es- 
tate at  the  time  of  its  settlement  in  July,  1898,  for  the 
sum  of  $123.93.  His  account  shows  that  he  has  received 
since  that  time  other  sums,  in  the  way  of  rents,  amounting 
to  $1,755 ;  making  a  total  of  moneys  received  by  him  in 
his  capacity  as  administrator  of  the  unsettled  estate  in 
the  sum  of  $1,878.93.  His  statutory  commission  upon 
the  latter  sum  is  $113.94.  Bal.  Code,  §  6314.  The  court 
allowed  him  $115.45,  not  under  the  name  of  "commis- 
sion," but  "for  extra  services."  But,  under  whatever 
name  it  may  have  been  allowed,  he  received  compensation 
more  than  equal  to  the  amount  of  commission  authorized 
by  law  upon  the  sum  stated  above.  It  is  true,  when  the 
former  estate  was  settled,  he  caused  the  real  estate  to  be  dis- 
tributed to  himself  as  administrator  of  the  latter  estate ;  and 
it  may  be  said  that  he  "accounted"  for  that,  under  the  stat- 
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ute,  as  well  as  for  the  money  received.  There  is,  however, 
nothing  brought  here  with  this  record  to  show  the  ap- 
praised value  of  the  land,  and  no  value  whatever  is  shown. 
It  does  appear  that  it  is  incumbered  by  an  unpaid  mort- 
gage for  $2,000  executed  by  the  appellant  as  administra- 
tor, and  further  that  the  rents  therefrom  were  usually 
about  $80  per  month.  But  these  facts  do  not  enable  us  to 
determine  its  value.  In  the  absence  of  a  showing  as  to 
the  amount  of  the  estate  accounted  for,  as  a  basis  from 
which  to  estimate  commissions,  and  since  it  appears  that 
the  amount  allowed  fully  covers  the  value  of  estate  specif- 
ically shown,  this  court  will  assume  that  the  allowance 
made  by  the  court  fully  meets  the  statutory  requirement. 
We  are  also  satisfied  from  the  record  that  the  court's  al- 
lowance of  $200  for  attorney's  fees  in  this  estate  is  rea- 
sonable, and  should  not  be  disturbed. 
The  judgment  is  affirmed. 

Reavis,  C.  J.,  and  Dunbak,  Fullerton..  Anders  and 
MoiTNT^  JJ.,  concur. 


[No.  3712.    Decided  October  11,  1901.] 

J5  IS^I  Maggie    French^    Respondent,   v.    Seattle    Traction 

Company,  Appellant 

EVIDENCE  —  impeaching  TESTIMONY  —  ADMISSIBILITY  IN  REBUTTAL. 

Although  declarations  made  by  an  agent  several  weeks  after 
aA  accident  would  be  inadmissible  for  the  purpose  of  establish- 
ing the  principars  liability,  yet  evidence  thereof  in  rebuttal  is 
admissible  for  the  purpose  of  impeaching  the  ageut's  testimony 
by  showing  that  he  had  made  statements  out  of  court  contradict- 
ing those  made  by  him  while  on  the  witness  stand. 

SAME  —  HEABSAY  —  KNOWLEDGE  OF  EARNING  CAPACITY. 

Where  a  witness  testifies,  in  an  action  to  recover  for  personal 
injuries,   that  she  knows   of  her   own   knowledge   the   earning 
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caiiacity  of  plaintiff,  and  states  what  it  is,  such  knowledge  will 
not  be  presumed  as  acquired  by  hearsay,  as  against  her  positive 
statement,  merely  because  she  does  not  detail  the  sources  from, 
which  her  knowledge  is  derived. 

TRIAL  —  INSTBUCnONS  —  COMMENT  ON   EVIDENCE. 

Where  references  to  the  evidence,  made  by  the  court  in  Its 
charge  to  the  Jury,  do  not  amount  to  an  explanation  or  criti- 
cism of  the  evidence,  nor  assume  that  a  particular  fact  is  proven 
thereby,  such  comment  is  not  in  violation  of  8 16^  ftit.  4,  of  the 
constitution,  which  prohibits  judges  from  commenting  on  the 
evidence. 

SAME  —  REFUSAL  OF  REQUESTED  INSTRUCTIONS. 

The  refusal  of  the  court  to  give  a  requested  instruction  Is 
not  error,  where  all  that  is  material  in  the  requested  Instruction 
is  given  by  the  court  in  its  own  language. 

Appeal  from  Superior  Court,  King  County. — Hon. 
Orange  Jacobs,  Judge.    Affirmed. 

Burke,  Shepard  &  McOilvra,  for  appellant. 
Brady  &  Oay,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

FuLLEETON,  J. — The  respondent  recovered  a  judgment 
against  the  appellant  for  personal  injuries  received  while 
alighting  from  a  street  car  owned  and  operated  by  the 
appellant.  It  is  assigned  that  the  trial  court  erred:  (1) 
In  admitting  the  testimony  of  a  witness  for  the  plaintiff, 
on  rebuttal,  as  to  admissions  made  by  the  conductor  of  the 
defendant's  car,  about  a  month  after  the  accident,  to  the 
effect  that  the  plaintiff  had  signaled  to  him  to  stop  tl)o 
car,  and  that  he  had  stopped  it  for  her;  (2)  in  admitting 
the  testimony  of  a  witness  for  the  plaintiff  as  to  the  plain- 
tiff's earning  capacity  prior  to  the  accident;  (3)  in  com- 
menting upon  facts  in  evidence  in  the  case,  in  the  court's 
modifications  of,  or  additions  to,  the  first  instruction  re- 
quested by  the  defendant;  (4)  in  refusing  to  give  to  the 
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jury  as  a  part  of  the  court's  charge,  the  seventh  instruction 
requested  by  the  defendant.  These  assignments  of  error  we 
will  notice  in  order. 

1.  While  detailing  the  circumstances  leading  up  to  the 
time  she  received  the  injury  on  her  examination  in  chief, 
the  respondent  testified  that  she  entered  the  appellant's 
car  at  the  corner  of  Belle  street  and  First  avenue,  in  the 
city  of  Seattle,  and  rode  from  thence  in  the  direction  of 
Madison  street,  where  she  intended  to  alight ;  that  shortly 
before  reaching  Madison  street  she  signaled  to  the  con- 
ductor, by  nodding  her  head,  that  she  wished  to  get  off  at 
that  place,  and  received  an  answering  signal  in  return ; 
that  the  car  was  stopped  at  Madison  street,  whereupon 
she  started  to  get  off,  when  the  car  was  started  suddenly, 
throwing  her  to  the  ground,  causing  the  injuries  com- 
plained of.  On  being  cross-examined  she  reiterated  her 
statement  that  she  had  signaled  the  conductor  that  she 
wished  to  alight,  and  had  received  an  answering  signal 
in  return,  prior  to  the  time  the  car  reached  Madison  street, 
and  in  the  same  connection  said  that  the  conductor,  some 
three  weeks  after  the  accident,  in  the  presence  of  her  two 
daughters,  told  her  that  he  had  "stopped  for  her  to  get 
off."  The  conductor  was  examined  for  the  appellant.  In 
his  testimony  in  chief  he  testified  that  all  cars  are  required 
by  the  rules  of  the  company  to  stop  at  Madison  street; 
that  the  car  on  which  the  respondent  was  riding  was 
stopped  there  because  of  the  requirement,  and  not  because 
of  any  signal  made  by  respondent ;  that  he  saw  no  such 
signal,  nor  did  he  have  any  knowledge  that  the  respondent 
wished  to  get  off  at  that  place ;  and  that  he  did  not  make 
the  statement  to  the  contrary  effect  as  testified  to  by  the 
respondent.  On  cross-examination  his  attention  was  called 
to  the  particular  circumstances  of  this  conversation,  and 
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he  was  asked  directly  if  he  had  not  stated  at  that  time 
that  he  noticed  the  signal^  and  had  stopped  the  car  for  the 
respondent  to  get  off;  to  which  he  answered  in  the  nega- 
tive. The  daughter  of  the  respondent  was  called  in  re- 
buttal, and  permitted,  over  the  objection  of  the  appellant, 
to  testify  that  the  witness  had  in  that  conversation  stated 
in  substance  the  matter  imputed  to  him  in  the  questions 
put  to  him  on  his  cross-examination. 

It  is  said  that  these  statements  of  the  conductor  are 
inadmissible,  because,  being  in  the  nature  of  admissions 
against  interest,  they  are  too  remote,  under  the  rule  that 
declarations  and  admissions  of  a  party's  agent,  not  made 
at  the  time  of  the  occurrence,  cannot  be  received  as  evi- 
dence to  aid  in  establishing  liability;  and,  further,  that 
if  they  were  admissible  at  all,  they  were  a  part  of  the  re- 
spondent's case  in  chief,  and  cannot  be  introduced  in  re- 
buttal. It  may  be  conceded,  we  think,  that  these  state- 
ments were  too  remote  to  form  a  part  of  the  res  gestae, 
and  consequently  too  remote  to  be  admitted  as  declarations 
against  interest';  also  that  for  this  purpose  it  was  a  part 
of  the  respondent's  case  in  chief.  But  this  was  not  the 
purpose  for  which  the  rebuttal  evidence  was  offered.  It 
was  offered  for  the  purpose  of  impeaching  the  conductor 
by  showing  that  he  had  made  statements  out  of  court  con- 
tradicting those  made  by  him  while  on  the  witness  stafad. 
For  this  purpose  it  was  clearly  adipissible.  Whether  the 
respondent  signaled  to  the  conductor  that  she  desired  to 
alight  at  the  place  where  the  injury  occurred,  or  whether 
the  conductor  knew  of  the  fact  from  other  circumstances, 
was  material  on  the  question  of  the  negligence  of  appellant, 
and  the  conductor's  statements  to  the  effect  that  she  did  not 
signal,  and  that  he  did  not  know  she  intended  to  alight, 
were  subject  to  be  impeached  by  showing  that  he  had 
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made  contradictory  statements  at  another  time  and  place. 
Nor  does  the  fact  that  the  respondent  testified  to  the  state- 
ment in  her  cross-examination  while  on  the  witness  stand 
at  the  opening  of  her  case  change  the  rule.  Conceding 
her  testimony  on  the  matter  to  be  voluntary, — a  fact  not 
disclosed  by  the  record, — it  was  not,  for  that  reason,  made 
a  part  of  her  case  in  chief.  It  was  nothing  more  than 
receiving  evidence  out  of  its  order,  and  should  not  be  held 
to  deprive  her  of  the  benefit  of  cumulative  evidence  of- 
fered at  the  proper  time. 

2.  A  daughter  of  the  respondent  was  asked,  and  per- 
mitted to  answer  over  the  appellant's  objection,  the  fol- 
lowing questions: 

"Q.  Do  you  know  of  your  own  knowledge^  about  what 
your  mother's  earning  capacity  was  before  she  was  in- 
jured ?  A.  Yes.  Q.  She  is  in  the  millinery  business,  is 
she  ?  A.  Yes,  sir.  Q.  Now,  tell  the  jury  what  was  her 
earning  capacity  before  the  injury.  A.  Why,  to  my 
knowledge  she  could  earn  on  an  average  about  fifty  dol- 
lars a  month." 

There  was  no  cross-examination  on  this  subject.  It  is 
urged  that  this  was  hearsay  testimony;  that  the  daughter 
was  not  shown  to  have  kept  the  accounts  of  her  mother's 
business,  or  to  have  been  otherwise  associated  with  her 
mother  in  the  conduct  of  it,  and  her  knowledge  must  have 
boon  derived  at  second  hand.  But  we  think  the  evidence 
admissible.  If  she  knew  of  her  own  knowledge  what  her 
mother's  earning  capacity  was,  she  was  competent  to  testify 
to  the  fact  Because  the  witness  did  not  detail  the  sources 
from  which  her  knowledge  was  derived,  it  is  not  to  be  pre- 
sumed, as  against  her  positive  statement  to  the  contrary, 
that  lier  knowledge  was  hearsay,  nor  is  it  presumed  that 
she  testified  falsely. 

3.  The  court  gave  to  the  jury,  among  others,  the  fol- 
lowing instructions : 
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"If  the  jury  find  from  the  fair  preponderance  of  the 
evidence  that  the  plaintiff  undertook  to  leave  the  defend- 
ant's car  at  the  time  of  the  accident  in  question,  without 
having  signified  to  the  conductor  or  to  the  motorman  that 
she  desired  to  leave  it,  and  that  the  conductor  and  motor- 
man  had  no  reason  to  suppose  and  did  not  suppose  that 
she  desired  to  leave  it,  and  if  the  jury  also  find  that  such 
act  on  her  part  under  such  circumstances  involved  a  want 
of  ordinary  care  on  her  part  and  contributed  materially 
and  proximately  toward  causing  the  accident,  then  the 
verdict  of  the  jury  should  be  in  favor  of  the  defendant. 

"You  as  men  of  experience  know  that  these  signals  are 
sometimes  given  with  a  look,  with  a  nod,  with  the  voice; 
any  way  that  is  known  and  recognized  can  be  counted  as 
a  signal. 

"You  will  consider  this  instruction  with  reference  to 
what  I  have  heretofore  said  to  you  about  the  duty  of  the 
conductor,  the  duty  that  the  law  imposes  on  him,  the  high 
degree  of  care  it  requires.  You  may  consider  it  also  in 
connection  wdth  the  testimony  as  to  the  number  of  persons 
there  was,  if  any,  aboard  that  car." 

It  is  objected  that  the  concluding  sentence  of  this  in- 
struction is  a  comment  upon  the  facts  in  evidence,  and 
therefore  erroneous,  because  in  violation  of  §  16,  art.  4, 
of  the  state  constitution.  What  statements  of  the  judge, 
in  his  charge  to  the  jury,  with  reference  to  the  evidence, 
will,  and  what  will  not,  amount  to  a  comment  upon  the 
facts  within  the  meaning  of  the  constitutional  inhibition, 
are  questions  not  always  easy  of  solution ;  but  it  cannot  be 
meant  by  this  clause  of  the  constitution  that  the  court 
shall  not  refer  to  the  evidence  at  all.  Xecessarilv,  his 
nixsLTge  must  be  based  upon  the  evidence,  and  he  must 
"declare  the  law"  applicable  to  that  state  of  facts  which 
the  evidence  of  either  party  tends  to  establish.  In  order 
to  do  this,  the  judge  must  refer  to  the  evidence  in  some 
manner.     We  have  said  he  may  make  such   references 
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hypothetically ;  that  is,  he  may  state  to  the  jury,  "If  yon 
find  from  the  evidence  that  such  a  state  of  facts  exist,  the 
law  is  as  follows,"  etc.,  although  he  may  not  state  or  as- 
sume in  his  charge  that  any  particular  fact  is  conclusively 
proven.  Bardwell  v.  Ziegler,  3  Wash.  34  (28  Pac.  360) ; 
State  V.  Walters,  7  Wash.  246  (34  Pac.  938.)  If  the 
judge  may,  in  his  charge  to  the  jury,  refer  to  the  evidence 
thus  indirectly,  there  would  seem  to  be  no  very  good  rea- 
son why  he  may  not  do  so  directly ;  and  we  think,  so  long 
as  the  reference  made  does  not  amount  to  an  explanation 
or  criticism  of  the  evidence,  or  assert  or  assume  that  a 
particular  fact  is  proven  thereby,  it  matters  little  what 
form  the  reference  takes.  It  is  needless  to  add  that  noth- 
ing of  this  kind  appears  from  the  reference  complained  of 
made  to  the  evidence  in  the  case  before  us. 

4.  The  seventh  requested  instruction,  the  refusal  to 
give  which  constitutes  the  fourth  error  assigned,  was  as 
follows : 

"The  defendant  in  this  action,  if  liable  to  the  plaintilf 
at  all  for  the  injuries  mentioned  in  the  complaint,  is  liable 
by  reason  of  some  negligence  or  carelessness  of  one  or  both 
of  its  servants,  namely,  its  motorman  and  conductor,  who 
were  in  charge  of  the  running  and  conducting  of  the  de- 
fendant's car  from  which  the  plaintiff  was  alighting  when 
she  received  her  injuries.  That  is  to  say,  if  anybody  is 
liable  to  the  plaintiff  for  such  injuries,  the  motorman  or 
the  conductor  of  the  car,  or  both  of  them,  are  primarily 
liable,  and  the  defendant  in  this  action  is  liable  only  by 
reason  of  facts  which  create  such  primary  liability,  if 
anv,  of  the  motorman  or  the  conductor  or  both  of  them; 
and  if  the  motorman  and  the  conductor  were  free  from 
negligence  and  carelessness  causing  the  plaintiff's  injury, 
or  if,  accompanying  such  negligence  or  carelessness  on  the 
part  of  them  or  one  of  them,  there  was  such  a  want  of  ordi- 
nary care  on  the  part  of  the  plaintiff  as  contributed  materi- 
ally and  proximately  toward  causing  the  accident,  then 
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the  plaintiff  would  not  have  a  right  to  recover  damages 
in  an  action  against  the  conductor  or  motorman  or  both 
of  them  if  she  had  brought  such  an  action,  and  in  that 
case  the  plaintiff  cannot  recover  damages  from  the  defend- 
ant in  this  action." 

When  considered  with  the  charge  as  given  by  the  court, 
we  find  no  error  in  the  refusal  to  give  this  requested  in- 
struction. The  court  clearly  and  distinctly  stated  to  the 
jury  what  facts  were  necessary  to  be  found  by  them  in 
order  to  establish  a  liability  against  the  appellant.  He 
also  clearly  defined  contributory  negligence.  And  while 
he  did  not  in  terms  say  that  the  evidence,  to  bind  the  com- 
pany, must  be  such  as  would  warrant  a  recovery  against 
the  parties  or  party  directly  guiltv  of  the  negligence,  if 
any  was  found,  he  did  say  that  the  jury  were  not  to  de- 
cide the  controversy  "on  any  principle  that  one  of  the 
parties  is  a  corporation  and  the  other  is  a  natural  person," 
nor  "from  any  consideration  of  the  consequences  whick 
your  verdict  may  have  on  any  one  of  the  parties  connected 
with  this  case."  All  that  is  material  in  the  requested  in- 
struction was,  therefore,  given  in  the  charge  of  the  court, 
and  it  is  not  error  for  a  judge  to  instruct  in  his  own  lan- 
guage instead  of  language  suggested  by  counsel. 

The  judgment  is  affirmed. 

Reavis,  C.  J.,  and  Dunbab  and  Anders,  JJ.,  concur. 
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J.  S.  HuLL^  Appellant,  v.  A.  L.  Ames  et  al.,  Bespondents. 

R,   S.  Gladwin,  Appellant,  v.  A.  L.  Ames  et  al,.  Re- 
spondents. 

MUNICIPAL  GOBPOBATION  —  CX)NBTITtrTIONAL  LIMITATION  ON  INDEBT- 
EDNESS—  EXEMPTION  OF  EXPENSES  NECESSABY  TO  MUNICIPAL  EX- 
ISTENCE. 

Warrants  Issued  by  a  city  for  necessary  expenses  in  main- 
taining the  existence  of  the  municipality  are  valid,  although  the 
city  may  at  the  time  have  been  indebted  in  excess  of  the  con- 
stitutional limitation  of  1%  per  centum  of  its  taxable  property, 
and  such  warrants  are  entitled  to  payment  out  of  available  funds 
in  the  order  of  their  issuance. 

Appeal  from  Superior  Court,  Spokane  County. — Hon. 
William  E.  Eichabdson,  Judge.    Eeverscd. 

^  Danson  <&  Hunehe  and  Winfree  &  McCroskey,  for  ap- 
pellant. 

Robertson  &  Miller,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  C.  J. — These  cases  were  consolidated,  and  tried 
together.  The  town  of  Cheney  is  a  municipal  corporation 
organized  under  an  act  of  the  territorial  legislature  ap- 
proved November  23,  1883,  and  amended  December  23, 
1885.  The  respondents  are  respectively  the  treasurer, 
mayor,  and  clerk  of  the  municipality.  Appellant  Hull 
was  the  owner  of  a  small  warrant  issued  in  August,  1892, 
which  warrant  was  issued  for  services  performed  by  a 
police  officer.  Appellant  Gladwin  was  the  owner  of  three 
city  warrants, — one  issued  for  services  performed  by  the 
treasurer,  and  two  for  services  performed  by  the  city  mar- 
shal ;  and  he  was  also  the  owner  of  other  warrants,  amount- 
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ing  to  over  $5,000  in  value,  a  large  portion  of  which  were 
alleged  to  be  in  payment  for  salaries  of  the  marshal, 
treasurer,  and  clerk,  and  other  oflScers  of  the  municipal- 
ity. All  these  warrants,  after  their  issuance,  had  been 
presented  for  payment,  and  indorsements  made  thereon 
by  the  treasurer,  "Not  paid  for  want  of  funds."  The 
warrants  issued  were  in  due  form,  and  in  accordance  with 
the  provisions  of  the  charter  of  the  city,  and  no  call  has 
ever  been  made  for  the  payment  of  any  of  them.  Prior 
to  the  commencement  of  these  actions,  demand  for  pay- 
ment was  made  of  the  treasurer,  and  refused.  In  the 
year  1897  the  municipality  levied  taxes  for  the  following 
year  as  follows :  For  general  municipal  purposes,  5  mills 
on  every  dollar  on  the  taxable  property  according  to  the 
assessment  roll  for  the  year  1896,  and  also  levied  10  mills 
on  the  same  property  for  special  municipal  purposes,  for 
"the  purpose  of  paying  the  water  rate,  and  lighting  the 
city,  and  paying  interest  on  outstanding  city  warrants  and 
bonds,  and  paying  the  indebtedness  of  the  city."  From 
the  organization  of  the  city  to  and  including  1897  a  tax 
has  been  levied  for  special  municipal  purposes  and  for 
general  municipal  purposes,  and  a  part  of  the  taxes  so 
assessed  have  been  collected,  and  the  remainder  are  now 
being  collected.  The  city  has  also  fixed  certain  license 
fees,  fines,  and  penalties  which  have  been  collected  and 
are  being  collected,  from  all  which  sources  of  revenue  the 
amount  in  the  city's  treasury  is  realized.  In  April,  1899, 
an  ordinance  was  adopted  directing  that  the  sum  of  $2,000 
be  appropriated  out  of  any  money  in  the  city  treasury 
received  from  any  source  other  than  the  general  tax  levy, 
semi-annual  interest  fund,  or  special  road  fund,  not  oth- 
erwise appropriated,  and  placed  in  a  fund  designated  the 
"contingent  fund."  On  April  10,  1899,  by  resolution  of 
the  council,   the  city   treasurer  was  directed   to   redeem 
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$2,000  of  the  city's  bonds,  with  interest,  and  pay  the  same 
out  of  the  contingent  fund ;  and  on  the  Gth  of  July,  1899, 
a  similar  resolution  was  adopted,  instructing  the  treas- 
urer to  find  certain  warrants  issued  to  judges,  clerks,  and 
other  officers  of  election,  and  pay  the  same  upon  presen- 
tation. All  of  these  warrants  were  issued  subsequently 
to  presentation  for  payment  of  the  warrants  held  by  ap- 
pellants; and  on  July  G,  1899,  $1,000  was  transferred  by 
.resolution  from  the  special  municipal  fund  to  the  contin- 
•gent  fund.  The  treasurer  is  paying  warrants  out  of  the 
•order  of  issuance  or  presentation  under  direction  of  the 
resolutions,  and  the  city  treasurer  now  has  more  than 
$4,000  in  money  levied  and  collected  by  the  city  for  the 
purpose  of  paying  its  indebtedness.  The  suits  were  insti- 
tuted for  the  purpose  of  enjoining  the  respondents  from 
further  paying  warrants  out  of  the  order  of  their  issu- 
ance, and  the  further  payment  of  any  sums  on  certain 
municipal  bonds  which  are  not  yet  due,  and  the  prayer  is 
for  general  relief. 

The  material  defense  interposed  by  respondents  is  the 
invalidity  of  the  warrants  owned  by  appellants.  The 
above  statement  is  based  upon  the  findings  of  fact  and  ad- 
missions made  in  the  record.  The  court  found  further, 
that  at  the  time  of  the  issuance  of  the  warrants  owned  bv 
appellants  the  municipality  was  beyond  the  limit  of  its 
indebtedness  authorized  by  its  charter  and  under  the  con- 
stitutional limitation  of  ly^  per  centum,  and  that  no  elec- 
cion  had  been  held  to  validate  any  of  the  indebtedness; 
and,  as  a  legal  conclusion,  found  that  at  the  time  the 
warrants  were  issued  the  municipality  had  exceeded  the 
limit  of  indebtedness  which  it  was  authorized  to  incur 
under  its  charter  and  the  constitution  of  the  state,  that  the 
acc  of  its  officers  in  incurring  or  contracting  such  indebt- 
edness and  issuing  the  warrants  was  void,  and  that  re- 
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spondents  were  entitled  to  a  decree  dismissing  the  snits. 
It  is  not  deemed  necessary  to  review  any  exceptions  made 
by  ap])ellants  to  the  findings  of  fact,  as  the  controversy 
may  he  determined  upon  the  findings  made  and  the  con- 
chisions  of  law.  The  material  question  presented  is,  were 
the  warrants  owned  by  appellants  issued  for  necessary 
expenses  in  maintaining  the  existence  of  the  mnnicipal- 
ity  ?     In  other  words,  is  the  rule  announced  by  this  ('ourt 

as  controlling  such  expenditures  for  counties  apj)licable 

• 

to  municipal  corporations  such  as  the  town  of  Cheney 
and  others  organized  under  the  laws  of  the  state  ?  It  is 
maintained  by  counsel  for  respondents  that  there  is  a  dis- 
tinction between  a  county  and  a  municipal  corporation ; 
iliat  such  difference  is  founded  in  the  origin  of  the  county 
and  the  municipality;  that  the  municipal  corporation  is 
voluntarily  organized,  and  the  county  is  an  involuntary 
quasi  corporation.  3  Dillon,  Municipal  Corporations  (4th 
ed.)  §  23,  Commissioners  of  Hamilton  County  v.  Mif/hels, 
7  Ohio  St.  109,  and  Talbot  County  Commissioners  v. 
Queen  Anne's  County  Commissioiiers,  SO^^Md.  245,  are 
cited  to  illustrate  the  distinction.  It  is  true  that  the  func- 
tions characteristic  of  corporate  existence  conferred  u})()n 
counties  are  fewer  than  those  ordinarily  possessed  by  mu- 
nicipal corporations.  How^ever,  the  powers  conferred  upon 
counties  are  continually  increased,  and  the  same  may  also 
he  said  of  municipal  corporations.  Section  11  of  art.  11 
of  the  state  constitution  recognizes  and  confers  in  some 
respects  similar  governmental  powers  on  the  county  and 
municipal  corporations  as  follows: 

*^Any  county,  city,  town  or  township  may  make  and 
enforce  within  its  limits  all  such   local  ])olice,  sanitary 
and  other  regulations  as  are  not  in  conflict  with  *ionoral 
aws. 
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The  same  restriction  with  reference  to  assessment  and 
collection  of  taxes  is  imposed  in  §  12  of  the  same  article : 

"The  legislature  shall  have  no  power  to  impose  taxes 
upon  counties,  cities,  towns  or  other  municipal  corpora- 
tions .  .  .  for  county,  city,  town  or  other  municipal 
purposes,  but  may  by  general  laws  vest  in  the  corporate 
<tuthorities  thereof  the  power  to  assess  and  collect  taxes 
for  such  purposes." 

There  would  seem  to  be  reasons  for  the  existence  and 
life  of  the  municipal  corporation  as  a  part  of  the  govern- 
mental agency.  In  the  case  of  Ranch  v.  Chapman,  16 
Wash.  568  (48  Pac.  253,  36  L.  R.  A.  407,  58  Am.  St. 
Rep.  52),  there  was  a  full  review  of  the  effect  of  the  con- 
stitutional debt  limitation  in  reference  to  certain  compul- 
sory expenditures  made  by  the  county.  A  recurrence  to 
that  decision  indicates  that  many  of  the  authorities  re- 
ferred to  therein  were  cases  involving  the  necessary  ex- 
penses in  maintaining  the  life  of  municipalities,  and  no 
distinction  in  principle  is  suggested  between  the  county 
and  the  municipality.  In  Duryee  v.  Friars,  18  Wash.  55 
(50  Pac.  583),  the  decision  in  Ranch  v.  ChapmaUj  supra, 
was  mentioned  as  follows: 

"What  the  court  decided  in  that  case  was  that  where 
a  county  had  reached  the  limit  of  its  indebtedness  it 
could  thereafter  issue  its  obligations  for  those  expenses 
necessary  to  maintain  its  existence;  .  .  .  And  with 
that  holding  we  are  well  content,  for  that  the  maintenance 
of  its  government  is  of  paramount  imj)ortance  needs  no 
argument,  and  it  cannot  be  done  without  money,  or  re- 
sorting to  the  county's  credit  in  some  way." 

The  essential  powers  reposed  in  municipal  corporations 
by  the  constitution  are  necessary  to  the  existence  of  the 
municipality.  A  number  of  warrants  in  suit  owned  by 
the  appellants  were  found  by  the  court  to  have  been  issued 
for  that  purpose.     Those  for  services  as  policemen,  mar- 
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shal,  and  treasurer  come  within  the  requirement  of  neces- 
sities. Without  these  the  police  powers  of  the  munici- 
pality fail.  Its  capacity  to  assess  and  levy  taxes  ceases 
unless  the  oiEcer  may  be  compensated  in  th<j  collection 
and  disbursement  of  funds.  It  is  concluded  that  the 
rule  announced  in  relation  to  such  necessary  expenditures 
by  counties  in  the  maintenance  of  their  existence  is  ap- 
plicable to  municipal  corporations,  and,  as  observed  in 
Ranch  V,  Chapman,  "the  payment  of  these  is  a  prior  ob- 
ligation, and  other  liabilities  incurred  in  the  county  are 
subject  and  inferior  to  its  primary  obligations,  which  must 
of  necessity  always  continue."  The  findings  before  us 
are  not  specific  as  to  the  purpose  for  which  all  the  war- 
rants for  which  payment  is  claimed  by  appellants  were 
issued.  The  judgment  is  therefore  reversed,  and  the 
cause  remanded,  with  directions  to  the  superior  court  to 
find  the  nature  of  all  obligations  for  which  the  warrants 
in  suit  were  issued,  and  that  those  issued  for  necessarv 
expenses  in  maintaining  the  existence  of  the  municipality 
be  adjudged  valid,  and  that  respondents  be  enjoined  from 
payment  from  the  funds  in  the  city  treasury,  raised  to 
pay  indebtedness,  of  warrants  or  indebtedness  issued  sub- 
sequently to  appellants'  warrants  so  adjudged  valid. 

FuLi^EKTON^  AxDKRS^  DiNB^R^  and  iTouxT,  JJ.,  con- 
cur. 
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[No.    4047.      Decided   October   14,    1901.] 

Tjie  Statk  of  Wasiiixgton  on  the  Relation  of  C.  B. 
Smithj  V.  SuPERiOE  Court  of  King  Couxty,  Boyd  J. 
Tallman,  Judge. 

EMINENT  DOMAIN  —  BTBUCTUBE8  IN   STBEETB  —  DEPRIVATION  OF  ABXTT- 
TING  OWNES  OF  LIGHT,   AIB  AND  ACCESS  —  COMPENSATION. 

One's  right  to  light  and  air  and  access  necessary  to  the  use 
and  possession  of  a  lot  abutting  on  a  public  street  is  property, 
within  the  meaning  of  art.  1,  S  16,  of  the  constitution,  which  pro- 
vides that  "no  private  property  shall  be  taken  or  damaged  for 
public  or  private  use  without  just  compensation  having  been  first 
made  or  paid  into  court  for  the  owner;"  and,  under  this  consti- 
tutional provision,  it  would  be  error  of  the  court  to  permit  him  to 
be  deprived  thereof  upon  the  giving  of  a  bond  by  the  appropriator 
to  pay  all  damages  the  property  owner  might  sustain. 

WRIT  OF  REVIEW  —  WHEN  LIES  —  INADEQUACY  OF  APPEAL. 

The  extraordinary  remedy  of  writ  of  review  will  lie,  although 
there  may  be  a  remedy  by  appeal,  where  such  remedy  by  appeal 
is  neither  speedy  enough  nor  adequate  to  preserve  the 
fruits  of  the  litigation  when  won,  under  the  constitutional  and 
statutory  provisions  which  confer  Jurisdiction  on  the  supreme 
court  to  issue  such  writs  when  Necessary  to  the  complete  exercise 
of  its  appellate  and  revisory  Jurisdiction,  and  for  the  purpose  of 
correcting  any  erroneous  or  void  proceeding,  when  there  is  no 
appeal,  nor  in  the  Judgment  of  the  court  any  plain,  speedy  and 
adequate  remedy  at  law. 

SAME. 

The  action  of  the  trial  court  in  dissolving  an  injunction 
against  the  erection  of  a  high  trestle  for  street  car  purposes  upon 
the  street  in  front  of  one's  premises,  on  condition  that  the  ap- 
propriator give  bond  to  pay  the  owner  all  damages,  is  reviewable 
by  writ  of  review,  even  though  the  court  might  on  appeal  order 
the  destruction  of  the  trestle,  since  the  damage  would  have  been 
sustained  by  the  erection  and  maintenance  of  the  structure  for  a 
limited  time,  and  the  owner  thereby  delayed  in  receiving  the  com- 
pensation guaranteed  to  him  by  the  constitution  in  advance  of 
any  appropriation  of  his  property. 
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Original  Application  for  ^Vrit  of  Review. 

Williajn  Hickman  Moore  and  KeiT  &  McCord,  for  re- 
lator. 

Piles,  Donworth  &  Howe,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar^  J. — On  the  13th  day  of  September,  1901,  the 
relator  instituted  a  suit  in  the  superior  court  of  King 
county  seeking  to  enjoin  the  Seattle  Electric  Company, 
a  corporation,  from  building  a  trestle  and  elevated  rail- 
way in  Fourth  avenue  South  (one  of  the  public  streets 
of  Seattle)  in  front  of  relator's  property,  alleging  that 
the  trestle  and  elevated  railway  cut  off  the  access  to  his 
said  property  and  interfered  with  his  light  and  air;  said 
trestle  being  about  to  be  constructed  at  a  height  of  about 
twenty-five  feet  at  one  end  of  relator's  property,  and  fif- 
teen feet  at  the  other  end  of  said  property,  above  the 
grade  of  the  street,  and  occupying  twenty-five  feet  in 
the  middle  of  said  street;  the  street  being  sixty-six  feet 
wide.  A  restraining  order  was  issued  by  the  su]>erior 
court  of  King  County  and  the  respondent,  lion.  Boyd 
T.  Tallmais^  one  of  the  judges  thereof,  prohibiting  said 
company  from  building  said  railway  and  trestle  in  said 
street  in  front  of  relator's  property  until  the  further  order 
of  the  court,  and  fixing  the  17th  day  of  Se])tenil)er,  1901, 
as  the  time  at  which  defendant  should  show  cause,  if  any 
it  had,  why  injunction  pendente  I  He  should  not  issue  of 
tenor  similar  to  the  restraining  order.  On  the  17th  day 
of  September,  1901,  the  liearing  of  said  matter  was  con- 
tinued until  the  18th  day  of  September,  at  which  time, 
both  parties  to  said  action  being  present  and  represented 
in  court,  a  hearing  was  had  upon  complaint,  answer,  reply. 
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and  affidavits;  and  the  matter  having  on  said  day  been 
submitted  to  the  court  for  its  decision,  it  thereafter,  to- 
wit,  on  the  23d  day  of  September,  1901,  made  the  follow- 
ing statement  and  order : 

"And  now  the  court  having  duly  considered  the  com- 
plaint, answer,  reply,  affidavits  and  exhibits,  and  it  ap- 
pearing to  the  court  therefrom  that  the  plaintiff  and  his 
property  will  sustain  damage  from  the  construction  of  the 
said  structure,  it  is  by  the  court  ordered  that  the  defend- 
ant, its  servants,  agents  and  employees,  be  and  are  hereby 
temporarily  during  the  pendency  of  this  action  imtil  oth- 
erwise ordered  by  the  court  enjoined  and  restrained  from 
entering  upon  the  street  in  front  of  plaintiff's  property 
described  in  the  complaint  for  the  purpose  of  erecting  or 
constructing  the  trestle  and  tracks  mentioned  in  the  com- 
plaint herein,  or  in  any  manner  interfering  with  the  plain- 
tiff's right  of  access  to  said  property  over  and  along  said 
street,  or  from  in  any  way  interfering  with  the  free  use 
of  said  street  bv  the  plaintiff  and  his  access  to  said  prop- 
erty; provided  that  this  temporary  injunction  shall  cease 
to  be  operative  upon  the  defendant's  executing  and  filing 
in  court  a  bond  running  in  favor  of  the  plaintiff  in  the 
penal  sum  of  $30,000,  which  bond  shall  be  executed  also 
by  The  American  Surety  Company  of  New  York,  a  surety 
corporation  authorized  to  do  business  in  the  state  of  Wash- 
ington, and  shall  be  conditioned  that  the  defendant  will 
well  and  truly  pay  to  the  plaintiff  any  and  all  damages 
w^hicli  the  plaintiff  may  suffer  or  incur  by  reason  of  the 
construction  of  the  trestle,  railway  tracks  and  structures 
erected  and  to  be  erected  by  the  defendant  in  Fourth 
avenue  South,  in  the  city  of  Seattle,  in  front  of  the  prop- 
erty described  in  the  complaint,  and  when  said  bond  so 
executed  shall  be  filed  in  the  office  of  the  clerk  of  this 
court,  this  injunction  shall  thereupon  become  void/' 

To  that  portion  of  the  order  commencing  wdth  the  word 
"provided"  the  defendant  excepted,  and  asked  this  court 
for  a  writ  of  review.     The  temporary  writ  was  ordered, 
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the  superior  court  answered,  and  a  final  hearing  was  had 
in  this  court  on  the  4th  dav  of  October,  1901. 

The  argument  of  counsel  in  this  case  covered  a  good 
many  points,  but  there  are,  as  we  view  it,  but  two  con- 
trolling questions:  (1)  Has  this  court  jurisdiction  to 
issue  the  writ  of  certiorari  in  a  case  of  this  kind  ?  And, 
(2)  if  it  has  such  jurisdiction,  has  the  petitioner  pre- 
sented facts  suflBcient  to  warrant  the  issuing  of  the  writ. 
S(»ction  5741,  Bal.  Code^  is  as  follows: 

'^A  writ  of  review  shall  be  granted  by  any  court,  except 
a  police  or  justice  court,  when  an  inferior  tribunal,  board 
or  officer,  exercising  judicial  functions,  has  exceeded  the 
jurisdiction  of  such  tribunal,  board  or  officer,  or  one  act- 
ing illegally,  or  to  correct  any  erroneous  or  void  proceed- 
ing, or  a  proceeding  not  according  to  the  course  of  the 
common  law,  and  there  is  no  appeal;  nor  in  the  judgment 
of  the  court  any  plain,  speedy  and  adequate  remedv  at 
law." 

It  is  insisted  by  the  respondent  that  under  the  provis- 
ions of  this  section,  which  embraces  the  law  governing  the 
issuance  of  the  writ,  this  court  is  without  jurisdiction  to 
issue  the  writ;  that  it  is  not  sufficient  to  warrant  the 
issuance  of  the  writ  that  the  proceedings  of  the  tribunal, 
which  are  sought  to  be  reviewed  arc  in  excess  of  the  juris- 
diction of  such  tribunal,  or  illegal  or  erroneous  or  void, 
or  not  according  to  the  course  of  the  common  law,  but  that 
all  of  these  conditions  must  exist  concurrently  before  the 
writ  can  issue;  that  is  to  say,  it  must  appear  that  there 
is  no  appeal,  nor,  in  the  judgment  of  the  court,  any 
plain,  speedy,  and  adequate  remedy  at  law;  and  it  is  in- 
sisted that  there  is  both  an  appeal  and  a  plain,  speedy, 
and  adequate  remedy  at  law,  because  the  statute  (Bal. 
Code,  §  6500)  provides  that  a  party  aggrieved  may  appeal 
as  follows: 


J 
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'*(!)  From  tlie  final  judgment  entered  in  any  action 
or  proceeding,  and  an  appeal  from  any  such  final  judg- 
ment shall  also  bring  up  for  review  an}^  order  made  in  the 
same  action  or  proceeding  either  before  or  after  the  judg- 
ment, in  case  the  record  sent  up  on  the  appeal,  or  any 
supplementary  record  sent  up  before  the  hearing  thereof, 
shall  show  such  order  sufficiently  for  the  i)urposea  of  a 
review  thereof. 

"(2)  From  any  order  refusing  to  vacate  an  order  of 
arrest  in  a  civil  action. 

^^(3)  From  an  order  granting  or  denying  a  motion 
for  a  temi)orary  injunction,  heard  upon  notice  to  the  ad- 
verse party,  and  from  any  order  vacating  or  refusing  to 
vacate  a  temjwrary  injunction:  Provided,  That  no  ap- 
peal shall  be  allowed  from  any  order  denying  a  motion  for 
a  temporary  injunction,  or  vacating  a  temporary  injunc- 
tion, unless  the  judge  of  the  superior  court  shall  liave 
found,  upon  the  hearing,  that  the  i)arty  against  whom  the 
injunction  was  sought  was  insolvent." 

It  is  contended  that,  theivfore,  the  right  to  ap]H^al  is^ 
expressly  given  to  the  plaintiff  in  the  case  at  bar,  and  that 
it  is  not  sufficient  that  there  should  not  exist  an  innnedi- 
ate  right  of  appeal.  Many  cases  are  cited  by  tlie  respond- 
ent to  sustain  this  contention,  but  we  do  not  think  they 
are  pertinently  cited.  This  court  has  held  in  a  long  line 
of  recent  cases  that  the  extraordinary  writs  of  certiorari, 
prohibition,  and  mandamus  will  not  issue  to  correct  the 
action  of  the  superior  court  when  the  court  is  acting  er- 
roneously, either  with  or  wuthout  jurisdiction,  but  always 
with  the  provision  that  there  is  an  adequate  remedy  by 
appeal.  This  adequate  remedy  has  not  been  construed  to 
be  as  speedy  a  remedy  as  the  remedy  by  extraordinary 
writ  might  be,  but  a  remedy  which  preserves  the  fruits  of 
the  appeal  w4ien  won.  In  other  words,  the  status  quo 
of  the  parties  litigant  must  l)e  preserved,  and,  if  by  aw'ait- 
ing  the  result  of  an   appeal  the  fruits  of  the  litigation 
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would  be  lost,  the  remedy  has  not  been  considered  an  ade- 
quate remedy.  Section  4,  art.  4,  of  the  constitution  of 
Washington,  after  reciting  the  original  jurisdiction  of  the 
supreme  court,  says  further: 

"The  supreme  court  shall  also  have  power  to  issue  writs 
of  mandamus,  review,  prohibition,  habeas  corpus,  cer- 
tiorari, and  all  other  writs  necessary  and  j)roper  to  the 
complete  exercise  of  its  appellate  and  revisorv  jurisdic- 
tion." 

In  pursuance  of  the  power  conferred  \ipon  this  court  by 
this  provision  of  the  constitution,  we  have  uniformly 
refused  to  relegate  litigants  to  the  right  of  appeal  when  it 
appeared  that  such  appeal  would  be  barren  in  its  results, 
no  matter  how  it  eventuated.  This  court  had  occasion  to 
construe  this  section  of  the  constitution  in  Slate  ex  reL 
Barnard  v.  Board  of  Education,  19  Wash.  8  {',')2  Vac.  317, 
40  L.  R.  A.  317,  67  Am.  St.  Rep.  706),  and  compelled 
the  superior  court  to  allow  a  bond  that  would  stay  execu- 
tion and  supersede  the  judgment  rendered,  for  the  very 
reason  that  an  appeal  would  not  be  an  ade(|uatc  remedy. 
It  said: 

"It  is  conceded  that  an  appeal  lies  from  the  judgment 
of  the  court  in  quashing  the  writ,  and,  under  the  provision 
just  read,  for  the  purpose  of  making  that  appeal  effective, 
and  to  insure  the  complete  exercise  of  this  court  over  that 
appeal,  it  becomes  necessary  and  proper  to  supersede  the 
judgment,  otherwise  the  right  to  a})peal  which  the  statute 
has  given  would  be  of  no  avail  to  the  ap})e]lant,  for  if  the 
board  of  directors  in  the  meantime  were  to  proceed  to  re- 
move him,  when  the  case  finally  reached  this  court  on  ap- 
peal, it  would  have  to  be  dismissed  for  want  of  merit,  be- 
cause the  trial  on  merit  would  already  have  terminated.  . 

.     .     We  think  this  is  exactlv  the  kind  of  a  case  which 

* 

is  contemplated  by  the  constitution,  and  that  the  only  way 
that  this  court  could  maintain  the  com})lete  exercise  of 
its  appellate  jurisdiction  would  be  by  issuing  the  writ 
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prayeil  for.  There  would  be  no  meaning  to  the  provision 
of  the  constitution,  and  no  necessity  for  it,  if  it  could 
only  be  held  to  apply  to  cases  where  supersedeas  was  pro- 
vided for  by  the  law." 

See,  also,  Lewis  v.  Bishopj  19  Wash.  312  (53  Pac.  165)  ; 
Broiniey.  Gear,  21  Wash.  147  (57  Pac.  359);  State  ex 
rel.  Washitujton  Bridge  Co.  v.  Superior  Court,  11  Wash. 
360  (39  Pac.  644). 

This  question  has  also  been  passed  upon  directly  by 
this  court  in  State  ex  rel.  Cann  v.  Moore,  23  Wash.  276 
(62  Pac.  769),  where  the  relator,  Cann,  sought  to  review 
the  judgment  of  the  court  below  in  issuing  a  writ  of  man- 
date to  the  chairman  and  secretary  of  a  political  conven- 
tion compelling  them  to  verify  the  nominees  of  the  con- 
vention, so  that  their  names  might  be  placed  on  the  official 
ballot  provided  by  statute.  This  court,  in  reviewing  the 
case,  said: 

"By  these  proceedings  the  relator,  T.  H.  Cann,  seeks 
to  review  the  judgment  of  the  court  below  in  granting 
said  peremptory  writ  of  mandamus.  Appeal  by  the  or- 
dinary  methods  will  afford  no  remedy,  because  the  election 
will  have  taken  place  before  such  appeal  can  be  perfected." 

The  cases  cited  by  the  respondent  do  not  in  any  instance 
run  counter  to  the  principle  announced,  that  the  court,  in 
aid  of  its  appellate  and  advisory  jurisdiction,  will  issue 
writs  when  it  is  necessary  to  preserve  the  fruits  of  an 
appeal.  In  the  first  case  cited,  viz..  State  ex  rel.  Reed  v. 
Joiies,  2  Wash.  662  (27  Pac.  452,  26  Am.  St.  Rep.  897), 
it  is  true,  the  court  said  that: 

"Prohibition,  being  an  extraordinary  remedy,  is  only 
to  be  resorted  to  in  cases  where  the  usual  and  ordinary 
forms  of  remedy  are  insufficient  to  afford  redress.  It  wiU 
not  be  allowed  to  take  the  place  of  an  appeal  or  writ  of 


error." 
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As  showing,  however,  that  the  court  did  not  entertain 
the  view  attributed  to  it  by  counsel  for  respondent,  it  con- 
tinued : 

*We  are  all  of  the  opinion  that  the  relators  have  a  com- 
plete remedy  by  appeal  from  any  final  judgment  that  may 
be  rendered  by  the  superior  court,  and  that  there  is  there- 
fore no  necessity  for  resorting  to  the  extraordinary  remedy 
of.  prohibition." 

In  the  case  of  State  ex  rel.  Hamilton  v.  Superior  Court, 
8  Wash.  271  (36  Pac.  27),  cited  by  respondent,  it  was 
announced  that  there  could  be  no  appeal  under  the  pro- 
visions of  §  4  of  article  4  of  the  constitution  of  the  state 
of  Washington,  and  that  "to  allow  the  relator  to  obtain 
a  reversal  of  the  judgment  through  the  medium  of  cer- 
tiorari which  he  could  not  obtain  by  appeal,  would  be  to 
render  nugatory  the  provision  of  the  constitution  above 
quoted" ;  that  provision  being  the  one  providing  that  the 
appellate  jurisdiction  shall  not  extend  to  civil  actions  at 
law  for  the  recovery  of  money  where  the  original  amount 
in  controversy  or  the  value  of  the  property  doee  not  exceed 
the  sum  of  $200.  That  was  only  an  announcement  of  the 
rule  which  has  been  announced  several  times  since, — that 
no  review  of  any  kind  was  contemplated  by  the  constitu- 
tion where  the  amount  involved  was  less  than  $200,  and 
that  it  would  be  doing  by  indirection  what  the  constitution 
prohibited  from  being  done  directly,  to  allow  questions 
from  which  an  appeal  would  not  lie  to  be  reviewed  by 
this  court  in  another  way.  We  have  examined  all  the 
cases  cited,  but  think  that  they  in  no  way  sustain  respond- 
ent's contention. 

We  have  been  reasoning  upon  the  assumption  that  there 
was  no  adequate  remedy  by  appeal.  It  is  true  that  the 
judgment  of  the  court  upon  these  interlocutory  proceed- 
ings may  be  reviewed  upon  appeal,  but  it  is  equally  true 
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that  in  a  case  of  this  kind  the  appeal  would  not  be  adequate, 
and  the  si'atvs  quo  of  the  parties  would  not  be  preserved. 
By  the  time  the  appeal  was  reached  in  the  ordinary  course 
of  law  the  structure  would  have  been  completed,  and  the 
damage  worked.  A  constitutional  right  is  involved  here. 
Section  16  of  article  1  of  the  state  constitution  provides 
tliat  "no  private  proi)erty  shall  be  taken  or  damaged  for 
public  or  private  use  without  just  compensjition  having 
been  first  made  or  paid  into  court  for  the  owner."  This 
provision  is  so  plain  and  mandatory  that  it  seems  im- 
possible to  construe  it.  The  protection  to  the  owner  of 
property  is  not  the  protection  guaranteed  by  a  bond  upon 
which  suit  would  have  to  be  instituted,  and  the  party 
subjected  to  all  the  delays  and  dangers  incident  to  a  law 
suit,  with  the  possibility  of  bondsmen  becoming  insolvent, 
nor  any  other  compensation  that  is  coupled  with  doubtful 
results,  vexations,  or  delays.  But  the  guaranty  is  that 
no  private  property  shall  be  taken  or  damaged  without 
just  compensation  having  Ix^n  first  made,  or  paid  into 
court  for  the  owner.  There  can  be  but  one  question,  if 
any,  and  that  is,  what  is  meant  by  the  word  ^*property." 
It  is  used  in  the  constitution  in  a  comprehensive  and  un- 
limited sense,  and  so  it  must  be  construed.  It  is  not  anv 
particular  kind  of  property  that  is  mentioned,  but  the 
wording  is,  "no  private  property."  It  need  not  be  any 
physical  or  tangible  property  which  is  subjected  to  a  tangi- 
ble invasion.  The  right  to  the  use  and  j)ossession  of  a  lot 
abutting  on  to  a  public  street  is  property.  The  right  to 
light  and  air  and  access  is  equally  property.  These  are 
rights  that  are  a  part  of  the  consideration  when  the  prop- 
erty is  purcliased.  Without  this  right  cities  would  not 
be  built,  because  they  could  not  be  maintained,  and  the 
niv)dcrn  authorities  are  uniform  that  these  are  rights  which 
arc  guaranteed  by  constitutional  provisions  similar  to  ours. 
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A  very  interesting  and  instructive  case  on  this  proposi- 
tiru  is  Story  v.  New  York  Elevated  R.  R.  Co.,  00  !X.  Y. 
\'2\  (43  Am.  Rep.  146),  where  the  authorities  are  re- 
viiwcd  at  length,  and  the  conclusion  reached  that  upon 
the  purchase  these  rights  hecorae  at  once  appurtenant  to 
the  lot,  and  form  an  integral  part  of  the  estate,  and  it 
makes  no  diflFerencc  whether  the  streets  were  dedicated  by 
the  corporation  or  by  individuals ;  citing  Barney  v.  Keo- 
kuk, 94  17.  S.  324,  in  support  of  that  proposition,  where 
it  was  held  that  there  was  no  substantial  difference  be- 
tween streets  in  which  the  legal  title  is  in  private  individ- 
uals, and  those  in  which  it  is  in  the  ])ublic,  as  to  the 
rights  of  the  public  therein.  This  was  an  action  by  Story 
to  prevent  the  erection  of  an  elevated  railway  in  front  of 
his  lots.  On  the  construction  of  such  constitutions  it  is 
said  by  Lewis  on  Eminent  Domain  (2d  ed.),  §  56 : 

"If  property,  then,  consists  not  in  tangible  things  them- 
selves, but  in  certain  rights  in  and  appurtenant  to  those 
things,  it  follows  that,  when  a  person  is  deprived  of  any 
of  those  rights,  he  is  to  that  extent  deprived  of  his  prop- 
erty, and  hence,  that  his  property  may  be  taken,  in  the 
constitutional  sense,  though  his  title  and  possession  re- 
main undisturbed ;  and  it  may  bo  laid  down  as  a  general 
proposition,  based  upon  the  nature  of  property  itself,  that, 
whenever  the  law^ful  rights  of  an  individual  to  the  posses- 
sion, use  or  enjoyment  of  his  land  are  in  any  degree 
abridged  or  destroyed  by  reason  of  the  exercise  of  the 
power  of  eminent  domain,  his  property  is,  pro  lanio.  taken, 
and  he  is  entitled  to  compensation." 

Xor  under  constitutional  provisions  of  this  kind  can 
the  owner  of  property  be  compelled  to  take  the  initiative 
to  protect  his  rights.  In  Covincjton,  etc.,  Ry.  Co.  v.  PicJ, 
^1  Ky.  267  (8  S.  W.  449),  in  discussing  this  question, 
it  was  said: 
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'^Whether  or  not  this  reason  controlled  the  decision  of 
this  court  in  the  earlier  cases  is  not  now  necessary  to  in^ 
quire,  for  it  is  manifest  that  a  mere  security  in  the  bond 
of  a  corporation  can  not  be  regarded  as  just  competisation 
previously  uutde  the  owner  within  the  spirit  and  nieaning^ 
of  the  Bill  of  Rights.  That  the  citizen  would  be  more 
likely  to  receive  compensation  from  the  state  out  of  an 
abundant  treasury,  and  by  reason  of  its  power  to  enforce 
payment  by  exactions  from  its  citizens  in  the  form  of 
taxation,  than  from  a  private  corporation  owning  its  cor- 
porate property,  or  the  individual  security  given  by  it,  will 
be  readily  conceded;  but  in  what  manner  this  protects 
the  citizen  who  has  been  deprived  of  his  property  in  his 
constitutional  rights  it  is  diflScult  to  comprehend.  The 
security  may  be  more  ample  in  the  one  case  than  in  the 
other,  and  still  his  right  of  property  has  been  destroyed 
in  its  appropriation  to  a  public  use,  without  just  compen- 
sation previously  made,  and  all  that  is  left  him,  whether 
due  by  the  municipality,  county  or  corporation,  is  the 
right,  if  a  voluntary  payment  is  not  made  at  the  end  of 
the  litigation,  to  take  coercive  measures  for  the  recovery  of 
the  value  of  his  property  to  which  he  was  clearly  entiik**.! 
from  the  municipality  or  the  private  corporation  before 
either  could  use  it  for  public  purposes.  Viewed  in  any 
aspect  of  the  case,  whether  taken  by  the  sovereign  or  by 
the  corporation  under  sovereign  authority,  it  is  a  destruc- 
tion of  the  constitutional  guarantee  for  the  protection  of 
private  property  to  appropriate  it,  without  the  consent  of 
the  owner,  to  a  public  use  without  first  making  compen- 
sation to  him  in  money  for  the  value  of  the  property  of 
which  he  has  been  deprived;" 

citing  Oooley  in  his  w^ork  on  Constitutional  Limitations^ 
p.  562,  where  it  is  said : 

"It  is  not  competent  to  deprive  him  [the  citizen]  of 
his  property  and  turn  him  over  to  an  action  at  law,  against 
a  corporation  which  may  or  may  not  prove  responsible,, 
and  to  a  judgment  of  uncertain  efficacy." 

But  it  is  unnecessary  to  cite  further  cases,  although 
there  are  many  in  ])oint, — in  fact,  the  current  of  decision 
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is  almost  universal  in  this  respect^ — ^for  this  court  has  put 
at  rest  this  question  in  Brown  v.  SeaUle,  5  Wash.  36  (81 
Pae.  318,  18  L.  E.  A.  161),  where  it  was  held  that,  under 
the  constitutional  provision  (§16,  art  1)  that  no  private 
property  shall  be  taken  or  damaged  for  public  or  private 
use  without  just  compensation  having  first  been  made, 
damages  are  recoverable  by  the  owner  of  the  land  abutting 
upon  a  street  for  any  permanent  injury  inflicted  upon 
such  abutting  land  by  any  material  change  of  grade  or  ob- 
struction to  the  abutter's  access,  where  the  damages  thus 
inflicted  exceed  the  benefits.  After  citing  many  cases 
under  constitutional  provisions  such  as  ours,  the  court  said : 

^^Question  was  made  in  all  these  cases,  as  it  has  been 
made  in  this  one,  whether  the  addition  of  the  word  'dam- 
aged' should  be  taken  to  mean  anything  further  than  was 
formerly  covered  by  the  word  'taken,'  but  it  is  manifest 
that  no  such  construction  could  be  sustained.  'Damaged' 
does  not  mean  the  same  thing  as  'taken,'  in  ordinary 
phraseology.  The  makers  of  the  Illinois  constitution  used 
the  word  in  that  instrument  for  some  purpose.  Other 
states  changed  their  constitutions  for  substantially  the 
same  purpose.  They  took  the  new  phrase  subject  to  the 
general  rule  of  construction,  that  the  adoption  of  constitu- 
tional or  statutory  language  by  one  state  from  another 
adopts  to  some  extent,  at  least,  the  construction  put  upon 
the  borrowed  language  by  the  courts  of  the  state  from 
which  it  came.  After  almost  twenty  years  of  discussion 
and  decision  in  Illinois  and  other  states,  we  put  the  words 
'taken  or  damaged'  into  our  constitution,  and  they  must 
have  their  effect  .  .  .  Objection  is  made  by  coun- 
sel to  the  allowance  of  the  injunction,  because  it  is  said 
that  the  respondent  should  be  left  to  her  action  for  dam- 
ages, as  it  could  not  be  considered  that  it  was  intended  by 
the  constitution  that  the  cities  and  towns  of  the  state  could 
be  stopped  in  the  progress  of  the  work  of  improving 
streets  by  frequent  injunctions  on  the  part  of  property 
owners.     A  ease  has  been  brought  to  our  notice  which  is 

10 — 20  WASH. 
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exactly  in  point  in  its  rnling,  viz. :  Moore  v.  CUy  of  At- 
lanta, 70  Ga.  611." 

And  after  reviewing  that  case,  which  took  the  other 
view  of  the  law,  this  court  said : 

"Justification  for  the  decision  was  sought  in  the  case  of 
Stetson  V.  Chicago,  etc.,  R.  R,  Co.,  75  III.  74,  but  the  fact 
seems  to  have  been  entirely  overlooked  that  the  con- 
stitution of  Illinois  does  not  require  that  compensation  be 
first  made  in  any  such  case.  We  can  ^foresee  many  difii- 
eulties,  and  perhaps  much  litigation,  likely  to  ensue  from 
the  faithful  enforcement  of  our  constitutional  requirement 
that  damages  be  first  paid ;  but  we  have  no  choice  in  the 
matter,  and  these  difficulties,  as  v^ell  as  many  others,  must 
be  met  and  dealt  with  as  they  arise." 

In  Peterson  v.  Smith,  6  Wash.  163  (32  Pac.  1050),  it 
was  held  that  under  §  16,  art.  1,  of  the  constitution, 
private  lands  could  not  be  appropriated  by  a  county  for 
road  purposes  unless  the  amount  of  damages  was  ascer- 
tained in  court  in  a  proceeding  instituted  for  that  pur- 
pose; and  a  statutory  law  invading  this  right  was  pro- 
nounced imconstitutional.  It  was  said  that  Amder  the  con- 
stitutional guaranty  the  owner  of  the  land  appropriated 
could  not  be  compelled  to  present  a  claim  for  damages,  but 
that  he  could  remain  quiet  and  be  sure  that  bef  or5  his  prop- 
erty was  condemned  the  county  must  ascertain  his  dam- 
ages, and  either  pay  it  to  him  or  pay  it  into  court  for  his 
benefit,  and  that  the  amount  of  his  damages  must  be  as- 
certained in  a  court  in  a  proceeding  instituted  for  that  pur- 
pose, and  in  which  the  defendant  could  appear  and  make 
his  showing  if  he  so  desired.  This  has  been  the  uniform 
holding  of  this  court  on  this  constitutional  provision 
whenever  it  has  arisen.  It  is  a  plain,  specific  right  guar- 
anteed by  the  constitution  to  the  citizen,  and  must  be  re- 
spected.    In  this  case  the  court  below  has  denied  the  re- 
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:lator  this  right,  and  has  substituted  one  which,  in  its 
oiumon,  is  adequate. 

It  is  finally  insisted  by  the  respondent  that  the  remedy 
by  appeal  is  adequate,  for  the  reason  that  the  court  would 
have  a  right,  upon  the  final  determination  of  the  questions 
involved,  to  order  the  structure  removed  if  it  were  ascer- 
tained that  it  was  a  damage  to  the  relator.  But  this  would 
be  at  least  a  very  radical  action  <m  the  part  of  the  court, 
which  would  involve  the  destruction  of  property,  and  it  is 
doubtful  if  a  court  would  go  so  far  as  to  order  the  destruc- 
tion of  property  if  it  could  be  ascertained  that  the  party 
complaining  could  be  compensated  by  damages  or  in  any 
other  way.  In  any  event,  the  damage,  in  a  degree,  would 
have  been  sustained  by  the  erection  and  maintenance  of 
the  structure  for  even  a  limited  time ;  and  the  party  dam- 
aged would  be  delayed,  at  the  very  least,  in  receiving  that 
which  is  guaranteed  to  him  by  the  constitution  in  ad- 
vance of  the  appropriation  of  or  interference  with  his 
rights. 

Another  question  might  be  involved  in  this  case.  The 
respondent,  under  the  constitution  and  the  law,  might  de- 
sire to  contest  the  question  of  whether  the  use  demanded 
was  a  public  use  before  the  appropriation  could  be  made. 
It  is  finally  suggested  by  the  respondent  that,  in  the  ev^it 
the  l^al  questions  are  decided  against  him,  the  court 
should  look  into  the  record  to  discover  whether  any  dam- 
age had  been  sustained  by  the  relator.  This  proposition 
is  strenuously  combatted  by  the  relator  and  many  cases 
cited ;  but,  conceding,  without  deciding,  that  it  is  the  duty 
of  the  court  to  examine  the  record  in  the  case  on  this 
question,  we  have  made  such  an  examination,  and  are 
satisfied  that  thQ  judgment  of  the  court  in  that  respect 
was  not  erroneous.  But  the  court  having  erred  in  the  pro- 
I'iso  attached  to  its  judgment,  that  the  injunction  should 
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cease  to  be  operative  upon  the  execution  of  the  bond  ordered 
by  the  court,  the  case  will  be  remanded,  with  instructions 
to  maintain  the  injunction  in  force  until  its  final  de- 
termination. 

Reavis,  C.  J.,  and  Anders,  Fullerton,  Hadley,  and 
Mount,  JJ.,  concur. 


I  J?  a» 

'  35   420  [^o-   3608.      Decided  October   17,    1901.] 

William  Dickerson,  Appellant,  v.  City  of  Spokanb, 

Respondent. 

EQUITABLE    ASSIGNMENT  —  OBDER    UPON    CITY    FOB    FUNDS    DUE    UNDDI 
OONTRAOT  FOB  PUBLIC  W0BK8. 

Where  a  contractor  for  the  construction  of  water  works  for  a 
city  gives  an  order  upon  the  city  for  the  payment  to  a  third 
person  of  a  certain  sum  out  of  any  moneys  due  or  to  become  doe 
under  his  contract  with  the  city,  such  order,  when  filed  with  the 
proper  accounting  oflficer  of  the  city,  constitutes  an  equitable 
assignment  of  any  of  the  funds  in  the  possession  of  the  city  be- 
longing to  the  contractor. 

SAME  —  ACTION  ON  —  SUFFICIENCY  OF  COMPLAINT. 

In  an  action  upon  such  equitable  assignment,  the  complaint  is 
proof  against  general  demurrer,  when  it  sets  up  the  written  order. 
which  in  itself  imports  a  consideration,  supported  by  the  aver- 
ment that  it  was  given  in  payment  for  labor  performed  by  plain- 
tiff; and  that  it  was  delivered  to  the  comptroller  of  the  city  and 
payment  demanded,  but  that  said  officer  retained  the  order  and 
subsequently  settled  with  the  maker  thereof  in  full,  withoot 
paying  plaintiff  any  part  of  the  sum  due  him. 

SAME  —  BELIEF  IN  ACTION  AT  LAW. 

Under  the  system  of  code  procedure,  whereby  the  distinction 
between  actions  at  law  and  suits  in  equity  is  abolished,  an  action 
at  law  is  maintainable  upon  an  equitable  assignment. 

PABTIE8  —  OBJECTIONS  TO  DEFECT  OF  PABTIES  —  WHEN  BAISED. 

A  defect  of  parties  defendant  cannot  be  uYged  as  a  ground  of 
objection  to  th^  introduction  of  testimony  at  the  trial. 
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Appeal  from  Superior  Court,  Spokane  County. — Hon. 
Leandeb  H.  Pbatheb,  Judge.    Beversed. 

Jamves  Dawson^  for  appellant. 
A,  G.  Avery,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Reatis^  C.  J. — The  complaint  states  that  respondent  is 
a  municipal  corporation;  that  in  January,  1896,  one  R. 
A.  Jones  was  constructing  a  water  works  system  for  re- 
spondent, by  virtue  of  a  contract  then  subsisting  between 
Jones  and  respondent,  known  as  the  "Waterworks  Con- 
tract;'' that  respondent  had  agreed  to  pay  Jones  about 
the  sum  of  $355,000  for  such  work,  to  be  paid  in  half 
monthly  installments  during  the  progress  of  the  work; 
that  on  the  27th  day  of  January,  1896,  Jones  made  his 
order  in  writing  as  follows : 

"Spokane,  Washington,  January  27,  1895. 
To  the  City.  Comptroller  of  the  City  of  Spokane,  Wash- 
ington: 
Please  pay  to  Wm.  Dickerson,  the  sum  of  $294  out  of 
any  moneys  belonging  to  me  or  that  may  hereafter  be 
due  me  from  the  city  of  Spokane  on  the  waterworks  con- 
tract^ either  in  twenty  per  cent,  reserve  or  on  account  of 
money  to  be  due  me  on  account  of  final  estimate  on  said 
waterworks  contract.  Said  sum  of  $294  to  bear  interest 
at  the  rate  of  one  and  one-half  per  c^t.  per  month  until 
paid;  which  principal  sum  and  interest  please  pay  in  the 
manner  aforesaid. 

R.  A.  Jones," 

and  delivered  the  same  to  appellant,  who  thereupon  de 
livered  the  order  to  the  comptroller  and  demanded  pay- 
ment thereof;  that  the  comptroller  took  said  order,  and 
has  ever  since  retained  the  same,  and  now  has  the  same 
in  his  office;  that  the  sum  of  money  mentioned  therein 
was  due  appellant  for  labor  performed  about  said  contract 
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by  Jones^  and  that,  at  the  time  said  order  was  delivered  to 
the  comptroller,  respondent  had  in  its  possession  and  owed 
to  Jones  a  lai^e  sum  of  money  in  the  twenty  per  cent, 
reserve  on  account  of  the  contract,  and  also  owed  Jones 
money  on  account  of  semi-monthly  payments  due  on  the 
contract ;  that  since  the  presentation  of  such  order  the  re- 
spondent has  paid  Jones  out  of  the  proceeds  of  such  con- 
tract large  sums  of  money,  but  has  neglected  and  refused 
to  pay  appellant  any  part  so  due  him ;  that  since  the  pre- 
sentation of  said  order  to  the  comptroller  the  contract  for 
the  construction  of  the  said  system  of  water  w^orks  has 
been  completed,  and  the  same  has  been  accepted  by  re- 
spondent, which  has  made  final  settlement  with  Jones  upon 
said  contract;  that  no  part  of  the  money  due  upon  said 
order  has  been  paid  to  appellant  on  the  part  of  either  re- 
spondent or  Jones.  A  general  demurrer  was  interposed 
to  the  complaint,  which  was  submitted  without  argument 
and  overruled.  At  the  trial,  objection  was  made  by  the 
respondent  to  the  introduction  of  any  evidence  in  the  cause 
upon  the  ground  that  the  complaint  did  not  state  a  cause 
of  action,  which  objection  was  sustained,  and  judgmetit 
entered  dismissing  the  cause. 

Objection  is  made  by  counsel  for  appellant  to  the  form 
of  the  objection  to  his  testimony  oflFered  at  the  trial,  and 
to  the  form  in  which  the  court  ruled  upon  the  same ;  buf 
it  is  not  deemed  material  to  further  notioe  these  objec- 
tions, in  view  of  the  determination  of  the  action  on  its 
merits.  Certainly  the  written  order  from  Jones,  when 
filed  by  appellant  with  the  proper  accounting  officer  of  the 
city,  was  an  equitable  assignment  of  any  of  the  funds  be- 
longing to  Jones  in  the  possession  of  respondent.  This 
seems  to  have  been  determined  in  Seattle  v,  Liherman,  9 
Wash.  276  (37  Pac.  433)  ;  2  Am.  &  Eng.  Enc.  Law  (2d 
^d.),  1059.     We  do  not  think  the  objection  that  the  com- 
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plaint  does  not  plead  a  consideration  for  the  order  is  ten- 
able. The  order  \in  writing  signed  by  the  drawer  prima 
facie  imports  consideration,  especially  in  connection  with 
the  fact  that  it  was  in  payment  of  labor  performed  for 
Jones  under  his  contract.  It  is  also  nrged  by  respond^it 
that  a  conrt  of  law  will  not  recognize  an  equitable  assign- 
ment, and  that  a  suit  in  equity  is  necessary.  This  ob- 
jection would  doubtless,  be  good  under  the  old  authorities, 
but  it  does  not  apply  to  our  system  of  procedure.  The 
case  of  Grain  v.  Aldrich,  38  Cal.  514  (99  Am.  Dec.  423), 
seems  to  be  pertinent  The  objection  was  there  made  to 
the  assignment  because  there  was  no  allegation  that  de- 
fendants ai^sented  to  it.  The  allegation  was,  ^^of  which 
said  assignment  the  defendants  have  had  due  notice."  The 
court  observed: 

'^This  is  not  an  allegation  that  the  defendants  knew  of 
the  assignment  at  the  time  it  was  made,  and  assented  to  it, 
or  that  they  afterwards  did  so.  It  is  merely  an  allegation 
of  the  notice,  which  an  assignee  of  such  a  demand  as  that 
declared  on  is  required  to  give,  in  order  to  stop  payment 
to  his  assignor,  and  thus  secure  to  himself  the  subject  of 
the  assignment.  In  view  of  what  has  been  said,  we  must 
agree  with  counsel  for  defendants,  that  had  the  plaintiffs 
gone,  under  the  English  practice,  into  a  court  of  law,  upon 
the  facts  stated  in  their  complaint,  they  could  not  have 
been  allowed  to  recover.  And  if  they  could  not  have 
amended  their  complaint  so  as  to  show  an  express  assent  to 
the  assignment  by  the  defendants,  they  would  have  been 
finally  told  they  were  in  the  wrong  forum.  But  under  the 
system  of  practice  which  prevails  in  this  state,  such  results 
do  not  follow.  Legal  and  equitable  relief  are  administered 
in  the  same  forum,  and  according  to  the  same  general  plan. 
A  party  cannot  be  sent  out  of  court  merely  l)ecause  his  facts 
do  not  entitle  him  to  relief  at  lair,  or'merelv  because  he  is 
not  entitled  to  re^f  in  equHy,  as  the  case  may  be.  He  can 
he  sent  out  of  conrt  only  when,  upon  his  facta,  he  is  entitled 
to  no  relief,  either  at  law  or  in  equity." 


296  DICKERSON  V.  SPOKANE. 

Opinion  of  the  Court — Reavis,  G.  J.  [26  Wash* 

Again,  as  to  the  nature  of  the  relief,  this  principle  is 
affirmed  in  Hvrlbvit  v.  N.  W.  Spavlding  Saw  Co.,  93  Cal. 
55  (28  Pac.  795),  where  the  court  observed: 

"There  is  in  this  state  but  one  form  of  civil  actions  for 
the  enforcement  or  protection  of  private  rights  and  the 
redress  or  prevention  of  private  wrongs  (Code  Civ.  Proc., 
§  307) ;  and  the  facts  constituting  the  cause  of  action  are 
required  to  be  stated  in  ordinary  and  concise  language. 
.  .  .  Here  the  plaintiffs  stated  in  their  complaint  their 
cause  of  action  in  clear  and  intelligible  language,  and  the 
defendants  answered  thereto.  The  court  was  therefore 
authorized  to  try  the  case  as  made,  and  to  grant  any  relief 
embraced  in  the  issues." 

It  was  ruled  in  Surber  v.  Kittenger,  6  Wash.  240  (33 
Pac.  507),  that  "although  an  action  may  be  commenced  as 
an  equitable  one,  yet,  where  there  is  nothing  to  give  a 
court  of  equity  jurisdiction  thereof,  the  court  has  author- 
ity to  permit  it  to  be  tried  as  an  action  at  law,  if  the  de- 
fendant is  not  thereby  prevented  from  having  a  fair  trial." 

The  suggestion  that  all  parties  were  not  before  the  court 
seems  to  be  met  by  the  all^ation  of  the  complaint  which 
shows  that  respondent  had  settled  with  the  drawer  of  the 
order  and  paid  him  in  full.  At  any  rate,  this  objection 
could  not  be  made  to  the  introduction  of  testimony  at  the 
trial  on  the  ground  of  an  insufficiency  of  defendants 
brought  into  the  case. 

The  complaint  is  not  very  definite  in  the  all^ation  of 
the  authority  of  the  comptroller,  but^  as  against  a  general 
objection,  we  think  it  may  be  inferred  that  he  was  the 
city  officer  upon  whom  notice  to  the  city  should  be  served. 
The  notice  of  the  assignment  of  the  demand  must  be 
brought  properly  to  the  city. 

We  conclude  the  complaint  states  a  cause  of  action,  and 
the  judgment  of  dismissal  is  therefore  reversed,  with  di- 
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rectionB  for  further  proceedings  in  accordance  with  this 
opinion. 

FuLLEKTON,  DuNBAB  and  Andebs,  JJ.,  concur. 


[No.    3709.      Decided    October    17,    1901.] 

Charles  E.  Wilson^  Appellani,  v.  Seattle  Dry  Dock     S 
&  Ship  Building  Company  et  cU.,  Respondents,  29  89sl 

APPEAL  —  OBDER8  MADE  AFTEB  JUDGMENT  —  WHEN  REVIEWABLE. 

Upon  an  appeal  from  an  order  denying  a  petition  to  set  aside 
and  vacate  a  judgment,  the  denial  by  the  court  in  the  same  cause 
of  an  earlier  petition,  which  asked  for  the  same  relief  as  the 
subsequent  one,  is  not  reviewable,  under  Bal.  Code,  9  6500,  subd. 
1,  which  provides  that  an  appeal  from  any  final  order  made  after 
Judgment  shall  bring  up  for  review  any  previous  order  in  the 
same  action  which  involves  the  merits  and  necessarily  affects 
the  order  appealed  from,  since  the  statute  contemplates  only  such 
previous  orders  as  are  made  in  the  particular  proceeding  in 
which  the  appeal  is  taken. 

SAME  —  APPLICATION  TO  VACATE  JUDGMENT  —  DISCBETION  OF  COURT. 

Where,  after  the  denial  of  a  petition  to  vacate  a  judgment, 
the  petitioner  files  another  petition  seeking  to  set  aside  and  vacate 
the  former  order  denying  his  application,  the  refusal  of  the  court 
to  grant  the  second  application  is  not  erroneous,  when  it  ap- 
pears that  the  prior  application  had  been  denied  upon  a  proper 
hearing,  that  the  second  application  was  based  upon  the  same 
facts,  asking  the  same  ultimate  relief,  that  no  new  state  of  facts 
had  arisen  since  the  former  hearing,  and  that  petitioner  was  not 
prevented  by  surprise,  excusable  neglect,  or  any  cause  from  hav- 
ing a  fair,  full  and  impartial  hearing  upon  the  former  trial. 

JUDGMENTS  —  VACATION  —  RES    JUDICATA. 

The  denial  of  an  application  to  set  aside  a  judgment  is  a  final 
order,  from  which  an  appeal  may  be  prosecuted,  and  as  such  is 
a  final  determination  of  the  matter  and  rea  judicata  against  any 
subsequent  proceeding  seeking  the  same  relief. 
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Appeal  from  Superior  Court,  King  County. — Hon,  E. 
D.  Benson,  Judge.    Affirmed. 

7.  D.  Jones  and  /.  D.  McCutcheon,  for  appellant. 

Preston,  Carr  &  Gilman  and  Allen  &  Allen,  for  re- 
spondents. 

The  opinion  of  the  court  was  delivered  by 

FuLLEETON,  J. — In  April,  1898,  the  appellant  com- 
menced an  action  in  the  superior  court  of  King  county  to 
recover  for  personal  injuries  alleged  to  have  been  suflFered 
by  him  because  of  the  negligence  of  the  respondent.  Issue 
was  joined  upon  the  complaint,  and  the  cause  regularly  as- 
signed for  trial  on  the  iTtli  day  of  October,  1899.  The 
appellant  did  not  appear  at  the  time  fized  for  the  trial, 
and  the  action  was  dismissed  for  want  of  prosecution.  On 
the  18th  day  of  January,  1900,  the  appellant  filed  a  peti- 
tion in  the  superior  court,  praying  that  the  judgment  of 
dismissal  be  set  aside  and  vacated,  and  that  he  be  granted 
a  trial  upon  the  merits  of  the  action.  This  petition  was 
heard  on  February  2,  1900,  on  oral  evidence  submitted  by 
the  appellant,  at  the  conclusion  of  which  the  court  entered 
an  order  denying  the  petition.  No  appeal  was  taken  from 
this  order.  Thereafter,  on  May  2,  1900,  the  appellant, 
without  leave  of  court,  filed  a  second  petition,  setting  up 
substantially  the  same  ground  as  the  first,  and  praying  for 
the  same  relief.  This  petition  was  heard  on  the  14th  day 
of  June,  1900,  and  denied  by  the  court, — the  order  there- 
for, after  reciting  the  appearances  of  the  parties,  being  as 
follows : 

*^And  it  appearing  to  the  satisfaction  of  the  court  that 
before  the  filing  of  this  petition  another  petition  setting 
forth  the  same  facts  was  served  herein,  and  that  on  the  2d 
day  of  February,  1900,  a  hearing  was  had  upon  said  peti- 
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tion,  and  witnesses  were  sworn  and  a  trial  had,  and  upon 
due  consideration  at  said  trial  the  court  denied  said  peti- 
tion, being  fully  advised  in  the  premises,  and  that  without 
obtaining  leave  to  do  so  the  said  plaintiff  files  this  peti- 
tion upon  the  same  facts,  asking  substantially  the  same  ulti- 
mate relief ;  and  upon  this  hearing  it  appearing  to  the  sat- 
isfaction of  the  court  that  no  new  state  of  facts  has  arisen 
since  the  former  hearing,  and  that  the  said  plaintiff  was 
not  prevented  by  reason  of  surprise,  excusable  neglect  or 
any  cause  whatsoever  from  having  a  fair,  full  and  im- 
partial hearing  upon  the  said  former  trial,  and  that  no 
cause  is  now  shown  or  offered  why  this  court  at  this  time 
should  again  hear  proof  of  the  same  facts  tried  on  the  for- 
mer trial,  and  the  court  being  satisfied  with  his  ruling  upon 
the  said  former  hearing,  now,  therefore,  it  is  hereby  or- 
dered, adjudged  and  decreed  that  the  said  petition  be  and 
the  same  is  hereby  denied." 

This  appeal  is  from  this  last  mentioned  order. 

The  apjpellant  seems  to  contend  that  his  appeal  brings  up 
for  review  the  order  denying  his  first  application,  pre- 
sumably by  virtue  of  the  statute  which  provides  that  an 
appeal  from  any  final  order  made  after  jiidgnient  shall 
bring  up  for  review  any  previous  order  in  tlie  same  action 
or  proceeding  which  involves  the  merits  and  necessarily 
affects  the  order  appealed  from.  Bal.  Code,  §  6500.  In 
this  he  is  mistaken.  The  appeal  brings  up  for  review  only 
those  previous  orders  which  involve  the  merits  made  in  the 
particular  proceeding  in  which  the  final  order  appealed 
from  is  entered.  Any  other  rule  would  render  nugatory 
the  statute  limiting  the  time  in  which  appeals  must  be 
taken.  If  a  party  against  whom  a  final  order  is  entered 
denying  his  application  to  vacate  and  set  aside  a  judgment 
may  have  that  order  reviewed  in  the  appellate  court  by  the 
simple  process  of  making  a  second  application  and  appeal- 
ing from  the  order  denying  it,  there  is  no  finality  to  such 
orders,  and  no  time  at  which  a  party  in  whose  favor  such 
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an  order  is  made  may  rest  assured  that  it  is  not  open  to  re- 
view. Such  is  not  the  language  of  the  statute,  nor  do  we 
think  that  such  is  its  meaning.  See  Sturgiss  v.  Dart,  23 
Wash.  244  (62  Pac.  858). 

Treating  the  petition  in  this  case  as  an  independent  ap- 
plication to  vacate  and  set  aside  the  judgment  of  dismissal, 
the  order  appealed  from  is  clearly  right  The  order  deny- 
ing the  first  application  was  a  final  order,  within  the  mean- 
ing of  the  statute,  from  which  an  appeal  could  have  been 
prosecuted.  As  such  it  was  a  final  detennination  of  the 
matter,  and  res  judicata  as  against  any  subsequent  inde- 
pend^t  procedure  seekin^c  the  same  relief.  Bumham  v. 
Spokane  Mercantile  Co.,  18  Wash.  207  (51  Pac  363) ; 
Chezum  v.  Olaypool,  22  Wash.  498  (61  Pac.  157,  79  Am. 
St.  Eep.  956)  ;  McCord  v.  McCord,  24  Wash.  529  (64  Pac. 
748).  True,  orders  of  this  kind,  like  other  final  judgments 
and  orders,  may,  in  the  furtherance  of  justice  and  for  good 
cause  shown,  be  set  aside  and  a  new  hearing  granted  by 
the  court  in  which  jbhey  are  entered,  if  application  therefor 
be  seasonably  made ;  but  such  applications  are  directed  to 
the  discretion  of  the  trial  court,  and  its  ruling  thereon, 
whether  granting  or  refusing  the  application,  will  not  be 
disturbed  by  the  appellate  court  unless  the  record  shows 
an  abuse  of  such  discretion.  If,  therefore,  we  treat  the 
present  petition  as  an  application  to  set  aside  the  former 
order,  and  for  leave  to  renew  the  former  application,  we 
find  nothing  upon  which  to  reverse  the  order  appealed 
from.  The  court  found  that  the  second  petition  recited  sub- 
stantially the  same  facts  recited  in  the  first,  that  it  sought 
the  same  ultimate  relief,  that  it  was  not  shown  that  any 
new  state  of  facts  had  arisen  since  the  first  application, 
and  that  it  did  not  appear  that  the  petitioner  was  prevent- 
ed by  any  cause  whatsoever  from  fully  presenting  his  case 
at  the  first  hearing.     As  these  findings  are  sustained  by 
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the  record)  there  could  be  no  abuflo  of  discretion  in  deny- 
ing an  application  for  a  reexamination  of  the  matter. 
The  order  is  affirmed. 

Seavis^  C.  J.)  and  Dunbab  and  Andebs^  JJ.,  concur. 


[No.  3758.    Decided  October  17,  1901.] 

Allen  F.  Lindslet,  Appellant,  v.  Union  Silvbb  Stab 

Mining  Company^  Respondent 

00UBT8  —  EZTBA  TEBBITOBIAL  JURISDICTION. 

A  court  of  one  state  lias  no  jurisdiction  of  an  action  whose 
subject  matter  inyolves  primarily  the  right  of  possession  of  a 
mining  claim  in  another  state,  although  the  necessary  parties 
are  before  it,  where  tne  possession  is  not  incidental  to  the  en- 
forcement of  a  contract,  or  of  a  trust,  or  of  relief  from  fraud, 
since  it  is  only  in  cases  involving  equitable  principles  that  a 
court  can  adjudicate  upon  property  Ijring  beyond  its  territory  or 
Jurisdiction. 

Appeal  from  Superior  Court,  Spokane  County. — Hon. 
WillIam  E.  Richardson,  Judge.    Affirmed. 

Stem,  Hamblen  <&  Lund,  for  appellant. 

Domer.dc  Eatep  and  William  H.  Claggett,  for  respond- 
ent 

The  opinion  of  the  court  was  delivered  by 

Reavis,  C.  J. — Plaintiff,  a  citizen  of  Idaho,  filed  his 
complaint  in  the  superior  court  of  Spokane  county  against 
the  defendant  and  the  Tacoma  Smelting  Company,  which 
are  domestic  corporations.  The  complaint,  in  effect,  al- 
leges that  plaintiff  and  others  located  mineral  claims 
upon  public  vacant  mineral  land  in  Kootenai  county, 
Idaho,  and  that  plaintiff  became  the  sole  owner  of  such 
claims  by  transfers  from  his  co-locators,  and  that  he  has 
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in  his  possession  all  the  suiface  of  the  claim  located, 
named  tiie  '^Imperial  Lode  Mineral  Claim,"  and  is  the 
owner  of  the  same,  subject  only  to  the  paramount  title  of 
the  United  States;  that  he  is  the  owner  of  all  veins,  lodes, 
and  ledges  of  mineral  in  place  contained  in  such  claim 
which  have  their  tops  or  apexes  within  the  surface  thereof, 
and  has  the  right  to  follow  such  veins  on  their  dip  into 
the  earth  between  the  end  lines  of  the  claim  drawn  down- 
ward, and  that  a  valuable  lode  or  ledge  of  mineral  rock 
in  place  enters  the  claim  by  the  south  end  thereof,  and 
passes  through  the  entire  length  of  the  claim  in  a  north- 
erly direction  nearly  parallel  with  the  side  lines  of  the 
claim,  .and  passes  through  the  north  end  thereof,  which 
vein  or  lode  has  its  outcrop,  top,  or  apex  entirely  within 
the  surface  lines  of  plaintiff's  claim;  that  the  defendant, 
.the  Union  Silver  Star  Mining  Company,  claims  to  own 
the  Little  Joe  Quartz  Lode  Mineral. claim  on  the  easterly 
side,  and  immediately  adjoining  and  overlapping  plain- 
tiff's  claim,  the  Imperial  Lode  Mineral  claim,  and  that 
the  defendant  corporation  is  engaged  in  mining  and  de- 
veloping the  ground;  but  plaintiff  all^i^es  that  the  Little 
Joe  Quartz  Lode  Mineral  claim  was  never  located  and 
marked  upon  the  ground  as  provided  by  law,  and  that  the 
boundaries  thereof  do  not  take  in  or  include  the  top  or 
apex  of  the  vein  or  lode  mentioned.  It  is  also  allied 
that  the  defendant  Union  Silver  Star  Mining  Company 
has  extended  its  tunnel  in  such  a  manner  as  to  strike  the 
vein,  the  top  or  apex  of  which  is  within  the  Imperial 
Lode,  and  has  entered  upon  the  vein  without  the  con- 
sent of  plaintiff,  and  against  his  objection;  that  it  has 
mined  and  extracted  from  such  vein  large  quantities  of 
mineral  containing  gold,  silver,  lead,  and  copper,  and 
other  valuable  minerals;  that  it  has  drifted  into  such 
vein  or  lode  for  a  distance  of  al>out  450  feet,  and  is  en- 


LINDSLBY    V.    UNION.    ETC..    MINING    CO.  803 

Oct.  1901.]      Opinion  of  the  Court-^RBAVis,  C.  J. 

^  gaged  in  working  such  vein,  and  is  preparing  to  extract 
ore  thevefrom,  with  full  knowledge  of  the  plaintiff's 
rights  in  the  premises,  and  against  his  objections;  that 
said  defendant  has  already  extracted  and  shipped  to  the 
Taooma  Smelting  Company  ore  of  at  least  the  value  of 
$5,000,  and  has  failed  to  aooount  to  plaintiff  for  any  part 
thereof,  and  diat  such  ore  is  in  possession  of  the  Tacoma 
Smelting  Company.  It  is  also  alleged  that  the  defendant 
Union  Silver  Star  Mining  Company  is  insolvent;  that  an 
action  will  be  instituted  with  the  utmost  dispatch  in  the 
circuit  court  of  the  United  States  for  the  district  of  Idaho 
by  plaintiff  against  the  defendant  Union  Silver  Star  Min- 
ing Company  to  recover  possession  of  the  vein  in  contro- 
versy, and  that  this  action  is  brought  in  aid  thereof,  and 
for  the  purpose  of  preserving  the  proceeds  of  the  ores. 
The  Tacoma  Smelting  Company  was  not  served  with  pro- 
cess, and  did  not  appear.  A  demurrer  was  filed  by  the 
defendant  Union  Silver  Star  Mining  Company  on  two 
grounds:  (1)  That  the  court  had  no  jurisdiction  of  the 
subje(it  matter  of  the  action;  (2)  that  the  complaint  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  demiirrer  was  sustained  generally,  and,  plaintiff 
electing  fo  stand  upon  his  complaint,  judgment  was  en- 
tered dismissing  the  cause. 

It  is  urged  here  by  counsel  for  appellant  that  when  the 
necessary  parties  are  before  a  court  of  equity  it  is  imma- 
terial that  the  res  of  the  controversy,  whether  it  be  real  or 
personal  property,  is  beyond  the  territory  or  jurisdiction 
of  the  tribunal.  To  support  this  general  proposition,  a 
number  of  authorities  are  cited,  among  which  are  Phelps 
V.  McDonald,  99  U.  B.  298;  3  Pomeroy,  Equity  Juris- 
prudence, §  1318 ;  Massie  v.  Watts,  6  Cranch,  148.  The 
general  proposition  stated  in  Phelps  v.  McDonald,  supra, 
is  by  the  same  court  and  others  restricted  to  equitable 
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suits.  Counsel  urges  that  the  rule  extends  to  suits  for 
injunction  to  prevent  trespass  or  waste  in  a  foreign  •juris- 
diction. The  case  of  Jennings  v.  Beale,  168  Pa.  St.  283 
(27  Atl.  948),  is  relied  upon  to  maintain  the  presept  ac- 
tion,  but  an  examination  will  show  that  a  contract  existed 
between  the  parties  in  that  case,  and  the  question  involved 
was  the  construction  of  such  contract  The  plaintiff  al- 
leged that  the  defendant  had  conveyed  by  deed  to  plaintiff 
the  exclusive  right  to  mine  certain  coal  lands.  The  ques- 
tion before  the  court  was  the  enforcement  of  the  contract 
between  the  parties  by  the  remedy  of  injunction.  In 
Massie  v.  Waits,  where  the  defendant  in  the  original  ac- 
tion is  liable  to  the  plaintiff  in  consequence  of  contract,  or 
as  trustee,  or  as  the  holder  of  the  legal  title  acquired  by 
any  species  of  mala  fides  practiced  on  the  plaintiff,  it  is 
decided  that  the  principles  of  equity  give  the  court  juris- 
diction wherever  the  person  may  be  found;  and  the  cir- 
cumstance that  the  question  of  the  title  may  be  involved 
in  the  inquiry,  and  may  even  constitute  the  essential  point 
on  which  the  case  depends,  does  not  seem  sufficient  to 
arrest  the  jurisdiction.  Again,  in  Northern  Indiana  R.  JS. 
Oo.  V.  Michigan  Central  R.  R.  Co.,  15  How.  233,  which 
was  a  suit  by  plaintiff  to  enjoin  defendant  in  the  circuit 
court  for  the  district  of  Michigan  from  constructing  its 
railroad  over  the  lands  of  plaintiff  situated  in  the  district 
of  Indiana,  the  court  said : 

"But  wherever  the  subject-matter  in  controversy  is 
local,  and  lies  beyond  the  limit  of  the  district,  no  jurisdic- 
tion attaches  to  the  circuit  court,  sitting  within  it.  An 
action  of  ejectment  cannot  be  maintained  in  the  district 
of  Michigan,  for  land  in  any  other  district.  Nor  can 
an  action  of  trespass  qiiare  clausum  f regit  be  prosecuted, 
where  the  act  complained  of  was  not  done  in  the  district. 
Both  of  these  actions  are  local  in  their  character,  and 
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must  be  prosecuted,  where  the  process  of  the  court  can 
reach  the  locus  in  quo/* 

In  the  examination  of  the  authorities  presented  we  ob- 
serve no  instance  of  such'  suit  being  maintained  unless  the 
controversy  between  the  parties  involves  primarily  equita-  ' 
ble  jurisdiction.  It  is  apparent  that  the  complaint  in- 
volves in  its  essence  the  possession  of  the  mining  lode.  The  ' 
possession  here  is  not  incidental  to  the  enforcement  of  a 
contract  or  trust  or  relief  from  fraud,  but  is  in  itself  the 
foundation  of  the  controversy.  The  parties  are  strangers 
to  each  other.  The  mine,  the  possession  of  which  is  in 
controversy,  is  located  in  another  state.  The  action  in 
its  essence  is  local.  The  demurrer  was  properly  sus- 
tained. 

Judgment   affirmed. 

FuLLBBTON,  DuNBAR^  Anders  and  MouNT^  JJ.,  con- 
cur. 


[No.  4012.    Decided  October  11,  1901.] 


The  State  of  Washington^  Respondent,  v.  William      ^  ^ 

27     36 

Aldon  Seaton,  Appellant,  -^  .^^^^ 


▲FFEAL  —  DISMISSAL  —  TIME  OF  FILIKO   STATEMENT  OF  FACTS  —  MAN- 
DATOBT  FB0TI8I0N8. 


ao     45 


26    a06 

ag  818 

The  time  prescribed  by  Bal.  Code,  9  5062,  within  which  a  U  jSI 
statement  of  facts  on  appeal  must  be  filed  is  a  mandatory  pro-  ^^^~ 
vision,  going  to  the  substance  of  the  appeal,  and  is  not  a  matter 
in  which  amendment  or  extension  of  time  is  permitted  under 
Laws  1899,  p.  79,  which  provides  that,  upon  a  motion  to  dismiss 
an  appeal,  the  supreme  court  "may  grant  the  same  in  whole  or 
in  part,  but  when  any  such  motion  does  not  go  to  the  substance 
of  the  appeal,  or  to  the  right  of  appeal,  and  the  court  shall  be  of 
the  opinion  that  the  moving  party  can  be  compensated  in  costs,  or 
by  the  imposition  of  other  terms  for  any  delay  of  the  appellant 
which  is  made  the  ground  of  any  such  motion  (except  a  failure 
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to  take  the  appeal  within  the  time  limited  by  law)  the  court,  in 
Its  discretion,  may  deny  the  motion  on  such  terms  as  may  be 
just." 

Appeal    from    Superior    Court,    King    County. — Hon. 
Aktkur  E.  Griffin,  Judge.     Appeal  dismissed. 

//.  C,  Gill  and  Hoyt  &  Frye,  for  appellant. 

Walter  8.  Fulton,  Prosecuting  Attorney,  and  Vitice  H. 
Fahen,  tor  the  State. 

Per  Curiam. — The  appellant  was  informed  against  for 
the  crime  of  murder  in  the  first  degree,  tried,  and  found 
guilty  by  a  jury.  Sentence  was  pronounced  upon  the  ver- 
dict on  the  15th  day  of  April,  1901,  at  which  time  the 
appellant  gave  notice  of  appeal  to  this  court.  On  August 
CO,  1901,  the  respondent  filed  a  short  record  in  this  court 
showing  the  trial,  verdict,  judgment,  and  sentence,  notice 
of  appeal,  and  that  the  appeal  had  not  been  perfected 
within  the  time  prescribed  by  law,  and  moved  for  its 
dismissal.  The  appellant  appeared  by  counsel,  and  op- 
posed the  motion  to  dismiss,  showing  by  affidavit  that  he 
is  without  means,  and  was  unable  to  get  a  transcript  of 
the  evidence  from  which  to  prepare  his  statement  of  facts 
until  after  the  motion  to  dismiss  was  served  upon  him. 
He  further  showed  that  the  trial  court,  by  order  entered 
of  record,  granted  him  ninety  days  in  addition  to  the  time 
limited  by  §  5062  of  the  Cod6  in  which  to  prepare,  file, 
and  serve  a  statement  of  facts. 

It  is  conceded  that  the  statement  of  facts  was  not  filed 
nor  served  within  the  ninety  days  prescribed  by  statute, 
and  that  the  record  presents  no  question  other  than  what  is 
shown  by  the  statement  of  facts.  The  sole  question  present- 
ed here  therefore  is,  had  the  trial  court  power  to  extend 
the  time  for  the  filing  and  serving  the  statement  of  facts 
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l)eyon<i  the  ninety  days?  That  it  had  not  this  power 
prior  to  the  amendment  of  1899,  relating  to  motions  to 
dismiss  appeals  (Session  Laws  1899,  p.  79),  has  been  re- 
peatedly held  by  this  court,  and  we  have  applied  the  rule 
alike  to  criminal  and  civil  cases.  Oliver  v.  Lewis,  9  Wash. 
r>72  (38  Pac.  139) ;  Loos  v.  Rondema,  10  Wash.  164  (38 
Pae.  1012);  Staie  v.  Hinchey,  5  Wash.  326  (31  Pac. 
870) ;  Staie  v.  Picani,  5  Wash.  343  (31  Pac.  878). 

But  it  is  said  the  amendment  of  1899  has  changed  the 
rule.     That  amendment  is  as  follows: 

''If  the  supreme  court  on  the  hearing  of  any  such 
motion  or  motions  shall  find  the  grounds  or  any  thereof 
alleged,  for  the  same,  to  be  well  taken  and  true  in  effect, 
tlic  court  may  grant  the  same  in  whole  or  in  part,  but 
wlien  any  such  motion  does  not  go  to  the  substance  of  the 
aj)peal,  or  to  the  right  of  appeal,  and  the  court  shall  be 
of  the  opinion  that  the  moving  party  can  be  compensated 
in  costs,  or  by  the  imposition  of  other  terms  for  any  delay 
of  the  appellant  which  is  made  the  ground  of  any  such 
motion  (except  a  failure  to  take  the  appeal  within  the  time 
limited  by  law)  t-he  court,  in  its  discretion,  may  deny  the 
uuiti<m  on  such  terms  as  may  be  just.  The  court  shall 
ujxin  like  terms  allow  all  amendments  in  matters  of  form, 
(Mirative  of  defects  in  proceedings  to  the  end  that  sub- 
55tantial  justice  be  secured  to  the  parties,  and  no  appeal 
shall  be  dismissed  for  any  informality  or  defect  in  the 
notice  of  appeal,  the  appeal  bond,  or  the  service  of  either 
thereof,  or  for  any  defect  of  parties  to  the  appeal  if  the 
appellant  shall  forthwith,  upon  order  of  the  supreme  court, 
perfect  the  appeal." 

It  will  be  observed  that  the  court  is  still  required  to 
enforce  the  provisions  of  the  existing  statutes  which  go 
to  the  substance  of  the  appeal.  These  the  court  cannot 
ignore.  What,  then,  is  meant  by  the  "substance  of  the 
appeal  ?"  We  think  it  must  be  those  mandatory  provis- 
ions relating  to  the  procedure  over  which  the  legislature 
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has  given  the  courts  no  power  of  control ;  such  as  the  time 
within  which  the  notice  of  appeal  must  be  given  (§  6502), 
the  time  within  which  the  bond  for  costs  must  be  filed 
(§6505),  the  amount  of  the  bond  (§6506),  the  time 
within  which  a  bill  of  exceptions  or  statement  of  facts 
must  be  filed  and  served  (§  5062) ;  and  in  fact  all  of  the 
mandatory  requirements  of  the  statute  made  necessary  to 
the  perfection  of  the  appeal.  Indeed,  if  these  require- 
ments be  not  matters  of  substance,  there  can  be  none  such 
in  the  statute  prescribing  the  procedure,  and  the  whole  of 
the  statute  is  directory.  We  cannot  hold  the  entire  stat- 
ute to  be  directory  because  of  this  amendment.  The  due 
administration  of  justice  requires  that  the  rules  relating 
to  the  time  in  which  an  appeal  shall  be  taken  and  per- 
fected be  definite  and  fixed.  Anything  else  is  confusion. 
And  it  would  seem  that,  had  it  been  intended  by  the  legis- 
lature that  the  rules  fixing  these  times  should  be  enforced 
or  ignored  as  the  courts  might,  in  the  exercise  of  their 
discretion,  direct,  it  would  have  said  so  in  terms,  and  not 
left  it  to  be  inferred  from  language  couched  in  loose  gen- 
eralities and  of  doubtful  interpretation.  The  legislature 
has  power  to  regulate  the  right  of  appeal.  Such  regula- 
tions, when  reasonable,  infringe  upon  no  constitutional 
rights  of  a  litigant.  While  this  court  may  and  does  feel 
their  hardships,  when  applied  to  certain  individual  cases, 
yet  it  cannot  for  that  reason,  without  a  usurpation  of 
power,  ignore  or  override  the  plain  mandates  of  the  stat- 
utes which  prescribe  such  regulations. 
The  appeal  is  dismissed. 


POTVIN  V.  DENNY  HOTEL  CO.  809 


Oct.   1901.]  Syllabus. 


[No.  3128.     Decided  October  19.  1901.] 


Fabian  S.  Potvin,  Appellant,  v.  Denny  Hotel  Com-     £ 


PANY  et  al..  Respondents. 


OOBPORATIONS  —  IN  SOLVENCY  —  FBAUDULENT  EXEOUTION  SALE  —  PUR- 
CHASE BT  DIBECTOB  —  ACTION  TO  SET  ASIDE  —  SUFFICIENCY  OF  COM- 
PLAINT. 

An  alleged  fraudiilent  sale  on  execution  of  the  real  estate  of  an 
insolvent  corporation  to  one  of  its  directors  and  officers  will  not 
be  set  aside  upon  a  complaint  attacking  it,  where  it  appears  from 
the  complaint  itself  not  only  that  the  sale  was  duly  confirmed  by 
the  court,  without  anything  negativing  plaintiffs  knowledge  of 
the  fraud  at  the  time  of  the  confirmation,  but  that  plaintiff  as  a 
Judgment  creditor  had  received  the  proceeds  of  the  sale  and 
thereby  in  efCect  affirmed  its  yalidity. 

SAMIC 

A  complaint  in  an  action  asking  a  personal  Judgment  against 
a  director  and  officer  of  an  insolvent  corporation,  on  the  ground 
that  he  had  procured  a  fraudulent  sale  on  execution  of  the  cor- 
porate realty  to  himself  at  a  grossly  inadequate  price,  does  not 
state  facts  sufficient  when  the  complaint  alleges  that  he  still  holds 
the  property  so  purchased  by  him  for  the  benefit  of  himself  and 
his  associates,  since  the  proper  remedy  in  such  case,  where  the 
director  has  not  converted  the  corporate  property  to  his  own  use 
or  diverted  it  to  other  uses  than  the  payment  of  corporate  debts, 
would  be  an  action  to  set  aside  the  transfer. 

FRAUDULENT  CONVEYANCES — RIGHT  OF  LIEN  HOLDER  TO  COMPLAIN. 

One  who  holds  a  Judgment  lien  upon  real  property  cannot  com- 
plain of  a  fraudulent  conveyance  of  the  premises,  since  it  is 
necessarily  made  subject  to  his  lien,  which  remains  unimpaired, 
even  though  the  transfer  is  fraudulent  as  to  other  creditors. 

SAME  —  TBANSFEB   OF   CORPORATE   ASSETS   TO   DIRECTOR — LIABILITY   OP 
GRANTEE. 

Where  the  personal  property  of  an  insolvent  corporation  has 
been  transferred  to  a  director  for  the  purpose  of  placing  it  beyond 
the  reach  of  creditors,  a  Judgment  creditor  is  entitled  to  recover 
its  value  from  the  grantee. 

Appeal  from  Superior  Court,  King  County. — Hon. 
E.  D.  Benson^  Judge.    Reversed. 


26    309 
324 
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Patterson  &  Easly,  for  appellant. 

E,  F.  Blaine  and  Lee  De  VrieSj  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. — The  complaint  herein  alleges  that  the 
Denny  Hotel  Company  of  Seattle  now  is,  and  during  the 
times  in  the  complaint  mentioned  was,  a  corporation  duly 
organized  and  existing  under  and  by  virtue  of  the  laws  of 
the  state  of  Washington,  its  principal  place  of  business 
being  at  Seattle;  that  the  said  Denny  Hotel  Company  was 
incorporated  for  the  purpose  of  building  a  large  hotel  in 
the  city  of  Seattle,  and  operating  the  same  when  com- 
pleted, and  which  said  hotel  was  to  be  built  upon  certain 
real  estate  described  in  the  complaint;  that  prior  to  the 
commencement  of  this  action  said  Denny  Hotel  Company 
commenced  the  building  of  said  hotel,  and  nearly  com- 
pleted the  same,  when,  on  account  of  financial  embarrass- 
ment of  said  company,  the  work  was  stopped  and  aban- 
doned, and  the  said  compiany  quit  and  abandoned  the  busi- 
ness for  which  it  was  incorporated,  and  that  said  real  es- 
tate and  said  building  in  its  uncompleted  condition  at 
the  time  of  the  sheriff's  sale  mentioned  in  the  complaint 
was  and  now  is  worth  the  sum  of  $100,000;  that  this 
plaintiff  is  the  contractor  who  undertook  and  agreed  to 
construct  said  building,  and  the  defendant  A.  A.  Denny 
was  and  now  is  a  stockholder  in  said  corporation,  and  a 
director  and  the  president  thereof;  that  on  March  6,  1896, 
this  plaintiff  obtained  a  judgment  and  decree  in  the  su- 
perior court  of  King  county  against  the  said  Denny  Hotel 
Company  for  $186,386.78,  with  interest  on  said  sum  at 
the  legal  rate  from  said  March  6,  1896,  and  by  virtue  of 
said  decree  the  amount  so  due  plaintiff  was  adjudged  a 
valid  lien  upon  the  said  real  estate;  that  at  the  time  the 
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building  of  said  hotel  was  stopped  there  was  a  large 
amount  of  lumber,  mill  work,  hardware  finishings,  plumb- 
er's materials,  etc.,  in  and  about  the  same,  which  had  been 
furnished  by  the  plaintiff  to  said  Denny  Hotel  Company, 
but  which  said  property  was  not  a  part  of  said  building, 
and  at  all  times  was  and  now  is  in  the  actual  use  and 
possession  of  the  pjaintiff,  who  held  and  now  holds  the 
same  as  security  for  the  purchase  price  thereof,  and  that 
the  value  of  said  property  at  the  time  of  the  conveyance 
thereof  in  the  complaint  mentioned  was  and  now  is  the 
sum  of  $25,000,  which  amount  was  due  plaintiff  as  pur- 
chase price  for  the  same;  that,  in  addition  to  the  amount 
due  plaintiff,  the  said  company  was  and  is  indebted  to 
other  persons  in  a  large  amount,  exceeding,  together  with 
plaintiff's  claim,  the  sum  of  $400,000,  and  said  company 
was  hopelessly  insolvent,  and  that  prior  to  the  commence- 
ment of  this  action  an  execution  was  issued  on  plaintiff's 
judgment  and  placed  in  the  hands  of  the  sheriff  of  King 
county  for  service,  and  had  been  duly  returned  wholly  un- 
satisfied; that  said  defendant  A.  A.  Denny,  desiring  and 
intending  to  defraud  plaintiff  and  other  creditors  of  said 
Denny  Hotel  Company,  and  designing  and  intending  to 
hinder,  delay,  and  prevent  the  collection  of  plaintiff's 
claim  and  the  claims  of  other  creditors  of  said  defendant 
company,  and  knowing  that,  if  said  land  and  premises 
were  sold  on  execution  under  plaintiff's  judgment,  no  one 
would  have  the  right  to  redeem  from  such  sale,  except  only 
said  defendant  corporation  or  its  assigns,  entered  into  an 
agreement  and  understanding  with  Dexter  Horton  &  Co., 
of  Seattle,  and  Huttig  Brothers  Manufacturing  Company, 
a  corporation,  by  reason  of  which  they  intended  to  and 
did  destroy  and  stifle  all  competition  at  the  sheriff's  sale 
of  said  real  estate*  and  prevented  the  same  from  selling 


312  POTVIN  V.  DENNY  HOTEL  CO. 

Opinion  of  the  Court — Anders,  J.  [26  Wash. 


at  its  fair  value  at  said  sale;  that  said  Dennv  is  a  stock- 
holder and  officer  of  said  Dexter  Horton  &  Co.,  Bankers, 
and  each  and  all  of  the  parties  mentioned  in  this  para- 
graph are  persons  of  large  financial  means  and  resources ; 
that  it  was  understood  and  agreed  that  the  parties  last 
mentioned  should  buy  said  real  estate  at  said  sheriff's 
sale  at  as  low  a  figure  as  possible  and  hold  the  same  in 
certain  (designated)  proportions;  that  in  carrying  out 
said  contract  and  agreement  said  Denny,  after  execution 
and  order  of  sale  had  been  issued  on  plaintiff's  judgment, 
and  before  sale  thereunder  had  taken  place,  procured  from 
the  defendant  corporation  a  deed  conveying  to  him  all  its 
equity  of  redemption  and  interest  in  said  real  estate,  and 
also  all  the  personal  property  hereinbefore  mentioned, 
which  said  conveyance  was  made  for  the  purpose  afore- 
said, and  accepted  by  said  Denny  for  the  purpose  of  aid- 
ing in  acquiring  title  at  sheriff's  sale  of  said  real  prop- 
erty, and  that  said  conveyance  was  made  to  said  Denny 
without  consideration,  and  with  the  knowledge  on  his  part 
that  said  corporation  was  hopelessly  insolvent  and  had 
abandoned  the  business  for  which  it  was  organized,  and 
that  said  real  property  was  all  the  real  property  and  said 
personal  property  was  all  the  personal  property  of  said  cor- 
poration; that  having  made  said  agreement  as  aforesaid, 
and  having  procured  said  deed  and  conveyance,  the  said 
Denny,  Dexter  Horton  &  Co.,  and  Huttig  Brothers  Man- 
ufacturing Company  through  a  representative  present  at 
the  sale  of  said  real  property  under  execution  of  plaintiff's 
judgment,  held  on  Xoveml)er  26,  1897,  bid  in  all  of  said 
property  for  the  sum  of  $17,300,  and  said  sale  was  there- 
upon duly  reported  to  the  said  court  for  confirmation, 
but  tlie  court  refused  to  confirm  the  same  and  set  aside 
said  sale  on  account  of  the  gross  inadequacy  of  the  bid 
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therefor;  that  afterwards,  and  on  January  8,  1898,  a 
second  sale  under  plaintiff's  execution  was  had,  and  all 
of  said  real  estate  was  again  sold  to  a  representative  of 
the  parties  above  mentioned,  which  said  sale  was  after- 
wards confirmed  by  the  court,  and  the  said  property  is 
now  held  for  the  benefit  of  the  above  mentioned  parties; 
that  the  fair  and  reasonable  cash  value  of  said  property 
so  sold  at  said  time  was  $100,000,  and  there  were  parties 
ready,  able,  and  willing  to  bid  said  sum  at  said  sale  had  it 
not  been  for  the  agreement  made  by  said  A.  A.  Denny  and 
the  other  parties  mentioned,  and  said  conveyance  made  to 
said  A.  A.  Denny,  under  which  he  claims  the  right  to  redeem 
said  ]3roperty  from  a  sale  made  to  any  party  other  than 
those  mentioned,  namely.  Dexter  Horton  &  Co.  and  Huttig 
Brothers  Manufacturing  Company,  and  said  A.  A.  Denny 
is  a  person  of  such  large  means  that  he  is  able  at  all  times 
to  make  such  redemption ;  that  by  reason  of  the  facts  above 
stated  the  plaintiff  and  other  creditors  have  been  hindered, 
delayed,  and  prevented  from  enforcing  and  collecting  any 
portion  of  their  said  claims,  and  no  part  of  the  same  has 
been  paid,  except  the  sum  of  $17,320,  paid  as  aforesaid, 
and  that  plaintiff  is  without  any  adequate  remedy  at  law ; 
that  Mary  A.  Denny,  wife  of  said  A.  A.  Denny,  has  an 
interest,  lien,  or  demand  in  said  property  so  conveyed  to 
said  A.  A.  Denny  by  said  deed  and  by  said  bill  of  sale. 
The  prayer  of  the  complaint  is  that  the  conveyance  to  A. 
A.  Denny  be  adjudged  fraudulent  and  made  for  the  pur- 
pose of  hindering,  delaying,  and  preventing  the  collection 
of  claims  due  plaintiff  and  other  creditors  from  the  de- 
fendant, Denny  Hotel  Company  of  Seattle;  that  said  A. 
A.  Denny  be  required  to  pay  into  court  for  the  use  and 
benefit  of  plaintiff  and  other  creditors  of  said  Denny  Hotel 
Company  the  difference  between  the  value  of  said  real  es- 
tate and  the  amount  bid  therefor,  to-wit,  $82,680 ;  that 
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he  also  he  required  to  pay  into  court  for  the  use  and  benefit 
of  plaintiff  the  value  of  said  personal  proj^ertv,  to-wit, 
the  sum  of  $25,000;  that  plaintiff  recover  from  the  de- 
fendants, and  each  of  them,  his  costs  of  suit  herein,  and 
that  the  court  make  such  other  and  further  order  as  may 
be  just  and  equitable;  and  that  the  plaintiff  have  general 
relief.  It  appears  from  the  deed  from  the  hotel  com- 
pany to  Denny,  which  is  mentioned  in  the  complaint  and 
made  a  part  thereof,  that  the  consideration  for  the  con- 
veyance was  the  release  and  discharge  by  Denny  of  all 
claims  of  every  kind  held  by  him  against  the  company. 
The  defendants  interposed  a  demurrer  to  this  complaint 
on  the  ground  that  it  failed  to  state  facts  sufficient  to  con- 
stitute a  cause  of  action  against  them  or  either  of  them. 
The  demurrer  was  sustained,  and,  plaintiff  having  de- 
clined to  amend  or  plead  further,  the  court  entered  judg- 
ment in  favor  of  the  defendants,  and  the  plaintiff  there- 
upon appealed  to  this  court. 

From  the  foregoing  statement  it  will  be  seen  that  the 
sole  question  presented  for  determination  on  this  appeal  is 
whether  the  complaint  states  a  cause  of  action,  and  for  the 
purposes  of  this  case  the  material  all^ations  of  tb<^  com- 
plaint must  be  deemed  to  be  true ;  and,  if  the  facts  stated 
entitled  the  appellant  to  any  relief,  it  follows  tha^  the 
judgment  appealed  from  must  be  reversed.  While  it  seems 
to  be  claimed  that  the  execution  sale  to  the  respondent 
Denny  was  fraudulent  as  to  creditors  of  the  insolvent  cor- 
poration, Denny  Hotel  Company,  it  will  be  perceived  that 
appellant  does  not  seek  by  this  action  to  have  it  set  aside 
on  that  account.  His  object  is  to  obtain  a  personal  judgment 
against  the  respondent,  A.  A.  Denny,  for  the  difference  be- 
tween the  amount  bid  and  paid  for  the  property  by  Denny 
at  that  sale  and  $100,000,  the  alleged  value  of  the  real 
estate  at  the  time  of  the  sale.    It  is  earnestlv  insisted  bv  the 
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learned  counsel  for  the  appellant  that  the  respondent 
Denny,  who  was  president  of  the  hotel  company,  had  no 
right  to  bid  in  the  property  at  the  sale  under  appellant's 
execution  at  a  price  much  less  than  its  real  value,  and 
thereby  prevent  creditors  from  collecting  their  just  claims 
and  demands  against  the  company,  and  that  he  therefore 
ought  to  be  compelled  to  pay  into  court  for  the  benefit 
of  the  appellant  the  difference  between  the  fair  value  of  the 
property  and  the  amount  paid  for  it.  The  weight  of  au- 
thority is  in  favor  of  the  rule  that  a  director  of  a  cor- 
poration may  not  purchase  the  corporate  property  at  a 
foreclosure  or  execution  sale  thereof,  except  subject  to  the 
right  of  the  corporation  (and,  in  some  cases,  of  its  cred- 
itors) to  repudiate  the  sale  and  demand  a  re-sale.  Hoyle  v. 
Plattsburgh  &  M.  B.  R.  Co.,  54  K  Y.  314  (13  Am.  Rep. 
595)  ;  Cook,  Stock  &  Stockholders  (3d  ed.),  §  653.  This 
principle  results  from  the  relation  of  a  director  to  the  cor- 
poration of  which  he  is  a  member.  The  oiRce  of  a  director 
is  fiduciary  in  its  character,  and  ordinarily  a  director  or 
oflScer  of  a  corporation  is  a  trustee,  or  at  least  a  quasi 
trustee,  of  the  company  and  the  stockholders.  But  after 
a  corporation  becomes  insolvent  its  assets  constitute  in 
equity  a  trust  fund  for  the  payment  of  its  debts,  and  the 
directors  or  managing  officers  are  held  to  be  trustees  for 
the  company's  creditors.  Cook,  Stock  &  Stockholders, 
§  661 ;  Thompson  v,  Tluron  Lumber  Co,,  4  Wash.  604  (31 
Pac.  25).  And  in  the  event  of  the  insolvency  of  a  cor- 
poration its  directors  are  bound  to  manage  its  assets  with 
scrupulous  regard  for  the  equitable  rights  of  creditors; 
and  a  court  of  equity  will  not  permit  them  to  use  or  dis- 
pose of  the  property  of  the  corporation  for  their  own 
benefit,  or  to  purchase  and  hold  it  for  their  private  pur- 
poses, if  objection  thereto  be  made  at  the  proper  time  by 
the  corporation  or  its  creditors.     In  this  case  it  was  the 
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duty  of  Mr.  Denny,  as  director  and  president  of  the  hotel 
company,  to  endeavor  to  secure  at  the  sherijBF's  sale  the 
highest  price  for  the  property,  or  at  least,  what  it  was 
fairly  worth.  But  as  purchaser  it  was  his  interest  to  buy  it 
at  the  lowest  price  possible,  and  he  had  no  right  thus  to 
seek  his  own  profit  regardless  of  the  obligations  of  his 
trust.  Jackson  v.  Ludeling,  21  Wall.  616.  A  sale  of  cor- 
porate property  under  judicial  process  to  a  director  of  the 
corporation  will  usually  be  set  aside  in  equity  as 
contrary  to  public  policy,  even  though  no  actual  fraud 
or  actual  advantage  to  the  purchaser  be  shown.  Hoyle 
V.  Plattsburg  &  M.  R.  R.  Co.,  supra.  Speaking  of 
a  director's  purchase  of  the  property  of  the  corporation  at 
a  foreclosure  sale  thereof,  Mr.  Cook  observes : 

"If  the  director  purchases  at  such  a  foreclosure  sale  he 
holds  the  property  as  trustee  for  the  benefit  of  the  cor- 
poration  and  the  stockholders.  Upon  being  repaid  the 
price  he  gave  therefor,  he  must  make  over  the  property  to 
the  corporation."     Cook,  Stock  &  Stockholders,  supra. 

It  thus  appears  that  such  purchases  by  directors  are 
voidable  at  the  instance  of  the  corporation  and  the  stock- 
holders, but  they  may  also  be  avoided  in  certain  cases  by 
creditors  of  the  corporation,  especially  if  the  corporation 
be  insolvent.  But  in  this  instance  it  does  not  appear  that 
the  appellant  is  entitled  to  have  the  sale  made  under  his 
execution,  or,  rather,  his  order  of  sale,  set  aside,  for  the 
reasons  (1)  that  he  does  not  ask  that  the  sale  be  annulled 
or  vacated;  and  ('2)  that  the  allegations  of  his  complaint 
do  not  entitle  him  to  such  relief.  It  must  be  borne  in 
mind  that  the  real  estate  in  question  here  was  twice  sold 
by  the  sheriff,  under  regular  orders  of  sale,  for  the  pur- 
pose of  satisfying  appellant's  lien  upon  the  property,  and 
that  the  second  sale  was  confirmed  by  the  court,  presum- 
ably with  the  consent  of  appellant,  as  nothing  to  the  con- 
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trary  appears  in  the  record.  It  is  true  that  sales  such  as 
that  under  consideration  will,  under  proper  circumstances, 
be  set  aside  for  fraud,  when  clearly  made  out,  even  after 
confirmation.  But,  in  order  to  justify  the  court  in  setting 
aside  the  sale,  it  must  clearly  appear  that  the  fraud  alleged 
was  unknown  to  the  person  objecting  to  the  sale  at  the  time 
of  the  confirmation.  The  law  on  this  subject  is  laid  down 
by. a  learned  author  as  follows: 

"It  may  be  accepted  as  a  general  rule,  that  when  the 
cause  alleged  is  fraud,  the  application  to  set  aside,  if  after 
confirmation,  must  satisfy  the  court  that  the  fraud  was 
unknown  to  those  complaining  at  the  time  of  confirma 
tion.''    Rorer,  Judicial  Sales  (2d  ed.),  §  550. 

See,  also,  to  the  same  effect,  17  Am.  &  Eng.  Enc.  Law 
(2d  ed.),  p.  996,  and  cases  cited. 

In  the  case  at  bar  it  is  riot  shown  that  the  alleged  fraud- 
ulent acts  on  the  part  of  the  respondent  Denny  were  un- 
known to  appellant  at  the  time  of  confirmation,  and  the 
complaint  is  therefore  radically  defective  in  that  respect. 
But  there  is  another  reason  why  this  sale  cannot  now  be 
claimed  to  be  invalid  by  the  appellant;  and  that  is,  he 
has  by  his  own  acts  affirmed  it.  It  is  shown  by  the  com- 
plaint that  he  received  the  proceeds  of  the  sale,  and  it  docs 
not  appear  that  he  has  ever  offered  to  repay  to  the  respond- 
ent the  amount  of  the  purchase  price  of  the  premises ;  and, 
such  being  the  facts,  he  is  estopped  from  denying  the 
validity  of  the  sale. 

"A  party  who  claims  the  proceeds  of  the  sale,  judicially 
affirms  the  validity  thereof,  and  cannot  afterwards  attack 
the  sale  for  nullity  unless  it  be  shown  that  the  judicial 
admission  was  made  through  an  error  of  fact."  17  Am. 
&  Eng.  Enc.  Law  (2d  ed.),  996. 

See,  also,  Bump,  Fraudulent  Conveyances  (4th  ed.), 
§  458. 
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It  may  be  claimed,  however,  that,  inasmuch  as  the  ap- 
pellant does  not  seek  to  set  aside  the  sheriff's  sale  on  the 
ground  of  fraud  (though  it  is  argued  that  the  sale  was  in 
fact  fraudulent  as  to  creditors),  the  principles  above  an- 
nounced are  not  applicable  to  this  case.  But  we  are  of  the 
opinion  that  if  this  sale  was  not  fraudulent  as  to  appel- 
lant, or  if  fraudulent  and  appellant  cannot  now  avail  him- 
self of  the  consequences  of  the  fraud,  he  has  no  cause  for 
complaint  on  account  thereof.  The  directors  of  a  corpora- 
tion are  not  ordinarily  personally  responsible  for  its  debts. 
Primarily  the  creditors  of  a  corporation  must  rely  upon 
its  assets,  or,  in  other  words,  its  capital,  for  the  satisfac- 
tion of  their  claims;  and,  so  long  as  the  corporate  property 
can  be  reached  by  directors  and  subjected  to  the  payment 
of  their  demands,  the  directors  are  not  personally  liable 
therefor.  But  if  the  directors  convert  the  company's  as- 
sents to  their  own  use,  or  divert  its  property  to  purposes 
other  than  the  payment  of  the  corporate  debts,  they  thereby 
render  themselves  liable  to  creditors  to  the  extent  of  the 
^'alue  of  the  assets  so  converted,  or  of  the  property  so  di- 
verted, for  the  reason  that  bv  such  acts  thev  violate  their 
trust  and  directly  invade  the  rights  of  creditors.  But  it 
will  be  noticed  that  the  complaint  herein  alleges  that  the 
respondent  Denny  still  holds  the  property  purchased  by 
him  at  the  sheriff's  sale  for  the  benefit  of  himself  and  his 
associates,  and,  that  being  so,  we  think  that  a  personal 
judgment  against  him  for  the  value  of  the  property,  or 
for  the  difference  between  its  value  and  the  amount  paid 
for  it,  would  be  improper.  The  property,  being  still  in 
th(?  hands  of  the  said  respondent,  is  impressed  with  a  trust 
in  favor  of  creditors,  of  which  appellant,  if  he  were  in  a 
])()sition  to  do  so,  might  avail  himself.  If  Mr.  Denny  had 
conveyed  this  property  to  a  third  person,  who  purchased 
it  in  good  faith  and  without  notice  of  the  trust,  the  case 
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ivoiild  be  different  from  that  here  presented,  and  the  prin- 
ciple contended  for  by  counsel  for  appellant  would  be 
ap])licable  to  the  facts.  In  speaking  of  decrees  in  cases  of 
fraudulent  conveyances,  Mr.  Bump  says : 

''If  the  transfer  is  found  to  be  void,  the  decree  should 
not  be  a  personal  decree  against  the  grantee  for  the  debt, 
or  for  the  value  of  the  property  where  they  may  still  be 
reached  bv  the  creditor,  but  should  be  a  decree  vacatin<]: 
the  transfer."  Bump,  Fraudulent  Conveyances  (4th  ed.), 
§576. 

See,  also.  Wait  on  Fraudulent  Conveyances  (2d  ed.), 
§  177  et  seq.  And  no  case  has  been  cited  by  appellant's 
counsel  holding  that  a  money  judgment  is  proper  upon  a 
state  of  facts  similar  to  those  in  the  case  at  bar. 

Jt  is  strenuously  contended  on  behalf  of  ap]>ellant  that, 
in  any  event,  the  private  sale  made  by  the  hotel  company 
to  Denny,  its  president,  was,  under  the  admitted  facts, 
fraudulent  and  void  as  to  appellant,  and  should  therefore 
be  set  aside.  Is  this  contention  tenable  ?  is  the  next  ques- 
tion for  consideration.  Of  course,  if  the  appellant  was 
not  in  some  way  injured  or  defrauded  by  the  transfer, — 
and  we  think  he  was  not,— he  has  no  right  to  complain. 
It  is  admitted  that  at  the  time  of  the  sale  a^jpellant  had  a 
valid  lien  on  the  hotel  premises,  and  it  therefore  follows 
that  the  transfer  to  Denny  was  necessarily  subject  to  the 
lien.  A  conveyance  under  such  circumstances  is  not 
deemed  fraudulent  as  to  creditors.  In  Wait  on  Fraud- 
ulent Conveyances  (2d  ed.),  §  125,  the  author  says: 

"A  conveyance  is  not  considered  fraudulent  as  to  a 
creditor  whose  debt  is  secured  by  judgment  or  other  lien 
upon  the  land  transferred.  The  grantee  necessarily  takes 
subject  to  the  lien,  and  the  creditor  may  pursue  the  land 
in  the  same  manner  as  if  it  had  been  conveyed  to  one  who 
had  purchased  in  good  faith  for  a  full  consideration.  II(» 
may  follow  the  land  irrespective  of  changes  in  the  title. 
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whether  honest  or  dishonest.  A  judicial  sale  upon  his  lien 
vests  in  the  purchaser  the  title  which  the  debtor  had  when 
the  lien  attached,  and  of  course  divests  the  title  of  the 
debtor's  grantoe.  The  creditor,  therefore,  stands  in  no 
need  of  aid  from  a  court  of  equity  to  revoke  the  debtor's 
transfer." 

And  the  doctrine  thus  stated  accords  with  both  reason 
and  authority.  In  Armington  v,  Rau,  100  Pa.  St.  168,  the 
court,  in  considering  this  question,  observes : 

"The  debtor  conveys  subject  to  the  lien.  He  has  a  right, 
upon  such  condition,  to  sell  or  give  away  his  land,  and  if 
he  does  so  fraudulently,  the  grantee's  title  is  good  against 
all  the  world,  except  creditors  and  persons  intended  to  be 
hindered,  delayed  or  defrauded.  A  prior  lien  creditor  is 
not  such  person.  The  conveyance,  whether  bona  fide  or 
fraudulent  as  respects  creditors  who  have  no  liens,  is  no 
obstruction  or  hindrance  to  the  enforcement  of  payment 
of  the  prior  lien." 

See,  also.  Hook's  Appeal,  100  Pa.  St.  62,  and  Zuver  v. 
Clark,  104  Pa.  St  226,  where  the  same  rule  is  announced. 
As  we  have  seen,  the  appellant  did  in  fact  cause  the  prem- 
ises to  be  sold,  as  he  had  a  right  to  do,  upon  his  lien ;  and, 
according  to  the  authorities  above  cited,  the  title  of  the 
grantee  Denny  was  thereby  divested.  The  fact  that  Denny, 
by  reason  of  the  quitclaim  deed  of  the  premises  made  to 
him  by  the  defendant  corporation,  might  have  had  a  right 
to  redeem  from  the  judicial  sale  if  the  property  had  been 
purchased  at  that  sale  by  some  other  person,  is,  under  the 
existing  circumstances,  of  no  consequence  whatever. 
Viewed  in  another  light,  it  can  hardly  be  said  that  this 
sale  would  have  been  void  as  to  appellant,  for  the  reason 
that  at  the  time  of  the  conveyance  the  hotel  company,  ap- 
pellant's debtor,  had  no  beneficial  interest  in  the  property 
conveyed.  It  is  undisputed  that  at  the  time  of  the  trans- 
fer the  premises  were  incumbered  by  appellant's  lien  for 
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nearly  twice  its  value;  and,  such  being  the  fact,  the  sale 
was  not  void  as  to  appellant,  even  though  it  was  made  with 
the  intent  to  place  the  premises  beyond  his  reach.  Wait, 
Fraudulent  Conveyances,  §§  15  and  23.  As  we  have  al- 
ready intimated,  such  transfers  as  that  now  under  consid- 
eration  are  not  void  on  their  face,  but  only  voidable. 
Upon  this  proposition  the  following  authorities  are  espe- 
cially in  point :  5  Thompson,  Commentaries  on  Corpora- 
tions, §  6530 ;  Jones  v.  Mechanical  Co,,  38  Ark.  20. 
In  ^¥ilkin8on  v.  Bauerle,  41  N.  J.  Eq.  635  (7  Atl. 
514), — a  case  cited  and  relied  on  by  appellant, — it  ap- 
peared that  the  directors  of  a  corporation  conveyed  all  the 
corporate  assets  to  one  of  their  niunber  (the  president), who 
thereupon,  with  others,  organized  a  new  corporation,  to 
which  the  property  of  the  old  company  was  transferred 
and  put  beyond  the  reach  of  creditors.  The  conveyance 
to  the  president  of  the  company  was  attacked  by  creditors, 
who  claimed  that  the  sale  was  fraudulent  and  void,  and 
prayed  that  the  directors  who  participated  in  it  should  be 
decreed  to  pay  them  and  such  other  creditors  as  should 
oome  in,  the  amount  due  them  from  the  company,  and  that 
the  sale  should  be  declared  invalid  and  fraudulent.  The 
court  held,  not  that  the  sale  was  absolutely  void,  but  that  it 
devolved  on  the  directors  to  establish  the  good  faith  of  the 
transaction,  and  that  the  sale  produced  the  full  value  of 
the  property ;  jthat  if  not  made  in  good  faith,  or  if  it  did 
not  produce  the  full  value. of  the  property,  the  directors 
taking  part  in  the  sale  were  liable  to  creditors  for  what 
was  thus  lost.  We  find  no  fault  with  the  decision  in  that 
case,  but  it  is  not  applicable  to  the  facts  of  this  case  for 
the  reason  that  it  does  not  appear  here,  as  it  did  there, 
**boyond  dispute,"  that  appellant  was  deprived  by  the  con- 
veyance to  the  respondent  of  the  opportunity  to  resort  to 
the  property  to  enforce  payment  of  his  debt.    And  for  the 
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same  reason  the  case  of  Rankin  v.  Gardner^  34  Atl.  935, 
cited  by  appellant^  is  not  applicable  here. 

But  notwithstanding  our  conclusion  that  the  appellant 
is  not  entitled,  upon  the  admitted  facts,  to  have  the  con- 
veyance of  the  real  estate  set  aside,  and  the  property  again 
subjected  to  his  execution,  we  are  of  the  opinion  that,  so 
far  as  the  personal  property  is  concerned,  the  complaint 
does  state  a  valid  cause  of  action.  If,  as  alleged,  appellant 
has  a  lien  upon  it  prior  in  time  to  the  transfer,  he  has  a 
right  to  have  the  lien  foreclosed,  and  the  property  sold  in 
satisfaction  thereof.  But  if,  under  our  statute,  he  can 
claim  no  lien  for  the  purchase  price  of  the  chattels  as 
alleged,  he,  being  a  judgment  creditor,  is  nevertheless  en- 
titled to  have  the  bill  of  sale  set  aside.  If  the  transfer 
was  made,  as  averred  in  the  complaint,  without  considera- 
tion, it  is  voidable  at  the  suit  of  a  creditor,  for  an  insolv- 
ent corporation  has  no  right  to  give  away  its  property 
to  the  prejudice  of  its  creditors.  Such  a  corporation  in 
paying  its  debts  has  not  even  the  right  to  make  preferences 
in  favor  of  directors  who  may  be  creditors. 

For  the  foregoing  reasons  the  judgment  is  reversed  and 
the  cause  remanded,  with  instructions  to  overrule  the  de- 
murrer to  the  complaint. 

Eeavis^  C.  J.,  and  Dunbar  and  Fullertox^  JJ.,  con- 
cur. 


[No.    3957.      Decided    October    26,    1901.] 

Benjamin  W.  Padley,  Appellant,  v.  James  Gregg^  et  dl., 

28   3221  '      rr  > 

-S^-^l  Respondents. 

26    822  ^ 

41    357 

APPEALABLE  ORDER  —  RULING  ON  DEMURRER. 

An  order  sustaining  a  demurrer  is  not  an  appealable  one. 
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Appeal  from  Superior  Court,  King  County. — Hon. 
Boyd  J.  Tallman^  Judge.    Appeal  dismissed. 

H.  E.  Foster,  for  appellant. 

William  Hickman  Moore,  for  respondents. 

Per  Curiam. — Motion  is  made  to  dismiss  the  appeal 
in  this  case  for  the  reason  that  said  appeal  is  from  an 
order  sustaining  a  demurrer.  The  record  showing  that 
the  appeal  was  taken  from  the  order  of  the  court  sustain- 
ing a  demurrer  to  appellant's  complaint,  the  motion  must 
be  sustained,  as  we  have  decided  in  Potvin  v.  McCorvey, 
1  Wash.  389  (25  Pac.  330),  and  Mason  County  v.  Dunbar, 
10  Wash.  163  (38  Pac.  1003),  that  an  appeal  will  not  lie 
from  an  order  sustaining  a  demurrer.  The  case  falls  with- 
in t£e  rule  announced  in  those  cases,  and  the  appeal  is 
dismissed. 


[No.  4085.     Decided  October  26,  1901.] 

In  the  Matter  of  the  Application  of  William  Norris  and 
James  MacDonald  for  Writ  of  Habeas  Corpus. 

CRIMINAL  LAW  —  STAY  OF  EXECUTION  EFFECTED  BY  APPEAL. 

Under  Bal.  Code,  $  6529,  which  provides  that  "an  appeal  by  a 
defendant  in  a  criminal  action  shall  stay  the  execution  ot  the 
Judgment  of  conviction,"  a  defendant  who  has  been  transported 
to  the  penitentiary  and  delivered  to  the  warden  under  a  Judgment 
of  conviction  is  entitled,  where  he  gives  notice  of  appeal  subse- 
quent to  his  imprisonment  in  the  penitentiary,  to  be  returned  to 
the  Jail  of  the  county  in  whiclr  he  was  convicted,  and  there  de- 
tained, or  released  on  bail,  if  the  offense  be  bailable,  pending  the 
determination  of  his  appeal. 

Original  Application  for  Habeas  Corpus, 

Franh  B,  Wiestling,  for  petitioners. 
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W.  B.  Stratton,  Attorney  General,  H.  B.  Cooley  and 
Oscar  Cain,  for  respondent. 

Per  Curiam. — The  petitioners  were  convicted  of  the 
crime  of  burglary  in  the  superior  court  of  Snohomish 
county,  on  the  20th  day  of  July,  1901,  and  were  sentenced 
to  be  imprisoned  in  the  state  penitentiary  at  Walla  Walla 
for  the  period  of  seven  years.  On  the  22d  day  of  July, 
1901,  the  commitment  on  said  sentence  was  made  out  by 
the  clerk  of  the  said  sujierior  court,  and  the  petitioners 
were  transported  to  the  penitentiary  in  Walla  Walla,  de- 
livered to  the  warden  of  said  penitentiary,  and  were  then 
and  are  now  confined  in  said  penitentiary  at  hard  labor. 
On  the  6th  day  of  September,  1901,  an  appeal  to  this  court 
was  taken  by  said  petitioners. 

No  question  is  raised  as  to  the  sufficiency  of  the  appeaL 
The  petitioners  seek  by  a  writ  of  habeas  corpus  to  be  re- 
leased from  the  custody  of  the  warden  and  returned  to 
the  county  .jail  of  Snohomish  county,  the  petition  being 
based  upon  §  6529,  Bal.  Code.  The  statute  provides  that 
an  appeal  by  a  defendant  in  a  criminal  action  shall  stay 
the  execution  of  the  judgment  of  conviction.  It  was  de- 
cided by  this  court  in  Ex  parte  Jones,  2  W^ash.  551  (27 
Pac.  172),  that,  imder  said  statute,  when  a  defendant 
was  convicted  in  a  criminal  action  and  gave  notice  of  ap- 
peal, he  was  entitled  to  remain  in  the  county  jail  pend- 
ing appeal,  if  he  could  not  procure  bail,  in  a  bailable  of- 
fense, and  ought  not  to  be  transported  to  the  penitentiary ; 
and  the  order  was  made  in  4hat  case  for  the  return  of 
Jones  to  the  county  jail  of  Pierce  county,  -svhich  was  the 
county  in  which  he  was  convicted.  It  is,  however,  con- 
tended by  the  attorney  general  and  the  prosecuting  at- 
torney of  Snohomish  county  that  the  statute  cited  docs  not 
apply  to  a  case  where  the  notice  of  appeal  is  given  after 
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the  defendant  has  been  transported  to  the  penitentiary, 
but  we  do  not  think  this  distinction  can  be  made.  The 
provision  of  the  statute  seems  to  be  comprehensive,  as  well 
as  plain,  and  provides,  without  qualification  as  to  time 
when  the  appeal  is  taken,  that  the  appeal  shall  stay  the 
execution  of  the  judgment  of  conviction.  It  is  also  in- 
sisted by  the  learned  attorney  general  and  the  prosecuting 
attorney  that  there  is  nothing  to  stay  in  this  case,  as  the 
execution  has  already  been  carried  into  effect  by  the  send- 
ing of  the  petitioners  to  the  penitentiary ;  but  it  seems  to 
us  that  the  detaining  of  the  petitioners  in  the  penitentiary 
by  the  warden  is  carrying  into  execution  the  judgment  of 
conviction. 

The  order  will,  therefore,  be  that  the  sheriff  of  Sno- 
homish county  shall  repair  forthwith  to  the  penitentiary 
at  Walla  Walla  and  make  demand  upon  the  warden  thereof 
for  the  bodies  of  the  prisoners ;  that  the  warden,  upon  the 
demand  of  the  said  sheriff,  shall  deliver  the  prisoners  to 
the  said  sheriff,  and  that,  in  default  of  such  demand,  the 
warden  release  and  discharge  the  prisoners  after  the  ex- 
piration of  ten  days  from  the  time  of  the  service  of  this 
order  upon  the  sheriff,  a  copy  of  the  order  to  be  forthwith 
served  upon  the  sheriff  and  proof  of  such  service  served 
upon  the  warden. 


[No.  4054.     Decided  November  9,  1901.] 

The    State   of   Washington,   Respondent,   v.    W.    W. 

Landes,  Appellant. 

APPEAL  —  STATEMENT  OF  FACTS  —  TIME  OF  FILING. 

A  statement  of  facts  will  be  stricken  on  appeal  where  it 
was  not  served  within  thirty  days  after  the  entry  of  judgment, 
and  no  extension  of  time  had  been  granted  appellant  therefor. 


83  in 


26  a;i5 

84    411 


326  STATE  V.  LANDES. 


Opinion  per  Curiam.  [26  Wash. 

SAME  —  DISMISSAL  —  NOTICE  OF  APPEAL  PRIOR  TO  JUDGMENT. 

Where  notice  of  appeal  in  a  criminal  action  is  given  upon  the 
denial  by  the  court  to  grant  a  motion  for  a  new  trial  and  before 
tiie  entry  of  Judgment,  the  appeal  must  be  dismissed,  as  not 
having  been  taken  from  an  appealable  order. 

Appeal  from  Superior  Court,  Okanogan  County. — Hon. 
Charles  II.  Xeal^  Judge.  Appeal  dismissed. 

E.  Fitzgerald,  for  appellant. 

V,  H,  IIopsoTij  Prosecuting  Attorney,  and  E.  K.  Pen- 
dergast,  for  the  State. 

Per  Curiam. — The  appellant  was  convicted  of  the 
crime  of  cattle  stealing,  and  sentenced  to  a  term  in  tho 
penitentiary.  A  motion  is  made  to  dismiss  the  appeal, 
and  strike  the  statement  of  facts,  on  ten  different  grounds. 
It  is  not  necessary  to  review  them  all,  however,  since  the 
statement  of  facts  must  be  stricken  for  the  reason  that 
the  judgment  was  entered  on  the  25th  day  of  May,  1901, 
and  strike  the  statement  of  facts,  on  ten  different  grounds, 
the  6th  day  of  July,  1901,  and  that  no  extension  of  time 
had  been  granted  to  defendant,  either  by  stipulation  or 
on  notice  to  the  prosecuting  attorney.  The  appeal  must 
be  dismissed,  for  the  reason  that  no  notice  of  appeal  has 
been  given  since  the  judgment  was  entered,  and  no  notice 
of  appeal  was  given  from  any  appealable  order,  the  notice 
of  appeal  having  been  made  after  tho  denial  by  the  court 
to  grant  tlie  motion  for  a  new  trial,  and  before  the  entry 
of  the  judgment.     The  appeal  is  therefore  dismissed. 
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[No.  3090.     Decided  November  15,  1001.]  d28   <K» 

l!28    784] 

GusTAVE  A.  Nelson^  Appellant,  v.  D.  T.  Denny  et  al.,       Jg  ^1 

Respondents,  laj  '^ 

^  I  84  24fl 

|84_W6 
APPEALABLE  OBDER  —  VACATING  JUDGMENT.  jjg    ^ 

An  order  vacating  a  judgment  is  not  appealable  under  any         '*%.  103i 
of  the  provisions  of  Bal.  Code,  §  6500,  authorizing  the  right  of  eM  577J 

appeal   (Fullerton  and  Mount,  J  J.,  dissent.) 

Appeal  from  Superior  Court,  King  County. — Hon. 
William  Hickman  Moore,  Judge.     Appeal  dismissed. 

John  C.  Whitlock,  for  appellant. 
G,  ^Yard  Kemp,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — This  is  an  appeal  from  an  order  vacating 
a  judgment,  and  respondents  move  to  dismiss  the  appeal 
on  the  ground  that  such  order  is  not  appealable.  Wo  de- 
cided in  Lilienthal  v.  Wright,  1  Wash.  1  (23  Pac.  801), 
and  Gower  v.  Gower,  1  Wash.  16  (24  Pac.  29),  that  an 
order  of  the  district  court  vacating  a  judgment  was  not 
subject  to  review  in  the  supreme  court,  and  therefore  not 
appealable.  These  decisions  were,  however,  prior  to  the 
law  of  1893,  which  provides  (Laws  1893,  p.  119,  §  1, 
subd.  1),  that  an  appeal  may  be  taken  from  an  order  grant- 
ing a  new  trial.  It  is  suggested  that  an  order  granting  a 
new  trial  is  in  substance  the  same  as  an  order  vacating 
a  judgment,  but,  however  that  may  be,  since  the  passage 
of  the  law^  of  1893,  supra,  we  held  in  Greene  v.  Williams, 
6  Wash.  2G0  (33  Pac.  588),  that  an  order  vacating  a 
judgment  was  not  appealable,  in  that  case  noticing  the 
change  of  the  law  since  the  decision  in  Lilienthal  v. 
Wright  and  Gower  v.  Gower,  supra;  and,  indeed,  the  fact 
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that  the  later  law  had  authorized  an  appeal  from  an  order 
granting  a  new  trial  was  one  of  the  reasons  assigned  for 
holding  that  the  order  to  vacate  was  not  appealable.  It 
has  been  suggested  that  this  court  has  several  times  en- 
tertained appeals  from  orders  vacating  judgment,  and  this 
is  true ;  but  in  those  cases,  with  but  one  exception,  the  ques- 
tion  was  not  raised  by  the  respondents  and  the  cases  were 
disposed  of  on  their  merits  in  favor  of  the  respondents. 
So  that  it  was  not  necessary  to  pass  upon  the  question  of 
whether  or  not  the  order  was  appealable,  even  if  it  had 
been  called  to  the  attention  of  the  court.  In  Williams  v. 
Breen,  25  Wash.  666(66  Pac.  103),  however,  the  exception 
above  referred  to,  which  was  an  appeal  from  an  order  va- 
cating a  judgment,  the  respondent  moved  to  dismiss  the 
appeal  for  the  reason  that  the  order  was  not  appealable. 
This  motion  was  made  orally,  and  was  not  decided,  the 
court,  as  is  its  custom,  taking  the  motion  with  the  case, 
and  hearing  the  argument  on  the  merits.  This  case  was 
also  decided  in  favor  of  the  respondent  and  the  motion 
was  not  noticed  in  the  opinion,  it  being  a  common  practice 
of  this  court  to  decide  cases  upon  their  merits  when  it  is 
not  necessary  to  discuss  motions  to  dismiss,  and  it  is  not 
necessary  when  the  case  is  decided  upon  its  merits  in 
favor  of  the  respondent.  But  in  later  cases  this  court  has 
spoken  with  no  imcertain  sound  on  this  question.  In 
Freeman  v.  Amhrose,  12  Wash.  1  (40  Pac.  381),  it  was 
held  that  an  order  setting  aside  a  default  and  giving  a  de- 
fendant leave  to  file  an  answer  was  not  appealable,  and 
the  new  law  of  1893  was  there  discussed  as  follows: 

"But  appellant  bases  his  right  upon  subd.  6  of  §  1  of 
that  act  (Laws  1893,  p.  119),  which  provides  that  an 
appeal  may  be  taken  from  any  order  which,  *3.  Grants  a 
new  trial ;'  and  contends  that  the  order  vacating  the  judg- 
ment in  this  cause  in  effect  'grants  a  new  trial,'  and  is 
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therefore  appealable.  We  are  unable  to  agree  with  this 
contention.  A  new  trial  is  defined  by  §  39i),  Code  Proc, 
to  be  'a  re-examination  of  an  issue  in  the  same  court, 
after  a  trial  and  decision  by  a  jury,  court  or  referees;' 
and  §  400  prescribes  the  grounds  upon  which  such  new 
trial  may  be  granted.  We  do  not  think  that  setting  aside 
a  default  and  giving  a  defendant  leave  to  file  an  answer 
and  defend  is  the  granting  of  a  new  trial  wathin  the  mean- 
ing of  the  statute.  We  think  it  against  the  policy  of  the 
law  to  give  the  act  a  construction  that  would  multiply 
appeals  and  permit  litigants  to  bring  their  causes  here 
by  piecemeal,  and  especially  so  since  the  act  itself  pro- 
vides that  an  appeal  from  any  'final  judgment  shall  also 
bring  up  for  review  any  order  made  in  the  same  action, 
either  before  or  after  the  judgment.'  Laws  1S93,  p.  119, 
subd.  1,  §  1.  The  ruling  complained  of  can  be  reviewed 
after  a  final  judgment  shall  have  been  entered  in  the 
cause,  and  upon  an  appeal  from  such  judgment  a  com- 
plete and  just  disppsition  of  the  case  can  be  made.  To 
permit  an  appeal  from  an  order  of  this  character  is  to 
needlessly  delay  the  progress  of  litigation,  frequently 
amounting  to  a  denial  of  justice,  and  in  a  vast  majority 
of  cases  it  would  be  productive  merely  of  expense  to  liti- 
gants and  the  placing  of  useless  and  imnecessary  labor 
upon  the  court." 

To  the  same  effect  is  ReUmcir  v,  Siegmundj  13  Wash. 
624  (43  Pac.  878).  And  in  Hart  Lumber  Co.  v.  Backer, 
17  Wash,  600  (50  Pac.  484),  a  case  which  was  tried  by 
eminent  counsel,  and  in  which  every  point  was  tenaciously 
contested,  it  was  again  decided  that  an  order  of  the 
superior  court  vacating  a  judgment  was  not  appealable. 
This  being  a  question  of  practice,  and  the  court  having 
laid  down  the  rule  in  so  many  cases,  we  think  it  would 
bo  unwise  to  disturb  the  decisions  heretofore  made. 

The  motion  will  be  sustained,  and  the  appeal  dismissed. 

Reavis,  C.  J.,  and  Axders  and  Hadley^  JJ.,  concur. 
White,  J.,  not  sitting. 
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FuLLERTON,  J.,  (dissenting). — I  am  unable  to  agree 
witli  the  conclusion  reached  by  the  court  in  this  case.  If 
I  read  the  opinion  aright,  it  holds  that  an  order  vacating 
and  setting  aside  a  judgment  can,  under  no  circumstances 
or  conditions,  be  reviewed  upon  a  direct  appeal  from  the 
order,  no  matter  what  the  effect  of  such  order  may  be  upon 
the  rights  of  the  parties  to  the  judgment.  This,  in  my 
opinion,  violates  not  only  the  plain  provisions  of  the 
statute,  but  goes  beyond  any  decision  of  this  court  rendered 
since  the  present  appeal  statute  went  into  effect,  and  is 
directly  contrary  to  its  later  decisions.  Thc'question  pre^ 
sented  is,  to  my  mind,  something  more  than  a  mere  ques- 
tion of  practice.  It  involves  the  right  of  appeal,  and  I 
feel  justified  for  this  reason  in  stating  the  reasons  for  my 
dissent  somewhat  at  length. 

Taking  up  the  statute  first,  I  think  orders  of  this  kind 
are  appealable  under  subd.  7  of  §  6500  of  the  Code, 
which  permits  an  appeal  ''from  any  final  order  made  after 
judgment,  which  affects  a  substantial  right."  That  an 
order  vacating  a  judgment  is  an  order  made  after  judg- 
ment w^hich  affects  a  substantial  right,  is  self-evident. 
Is  it  a  final  order  within  the  meaning  of  this  clause  of  the 
statiite?  I  think  it  is.  It  is  the  termination  of  tlie  pro- 
ceedings instituted  to  set  aside  the  judgment.  We  have 
repeatedly  said  that  such  proceedings  are  in  their  nature 
independent;  that  is,  not  a  proceeding  in  tlie  main  action. 
Such  a  proceeding  can  be  instituted,  whether  by  motion 
or  petition,  only  after  notice  to  the  adverse  party.  It 
may  be  begun  at  any  time  within  one  year  after  the 
judgment  is  entered.  It  can  be,  and  usually  is,  predicated 
on  matters  dehors  the  record.  It  is  tried  as  an  independ- 
ent proceeding  on  cither  oral  or  written  evidence.  A 
judgment  entered  in  any  form  of  action,  whether  of  legal 
or  equitable  cognizance,  and  whether  entered  by  default 
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or  after  the  most  expensive  and  elaborate  trial,  can  be 
vacated  under  the  procedure.  In  fact,  the  proceeding  is 
in  all  of  its  essentials  a  trial  of  an  issue  of  fact  and  law, 
and  it  seems  to  me  idle  to  say  that  an  order  entered  therein 
is  not  a  final  order  within  the  meaning  of  the  statute. 
If  it  is  so,  it  is  appealable.  Again,  the  right  to  have 
such  an  order  reviewed  is  so  important  that  it  ought  not  to 
be  denied  on  any  doubtful  construction  of  the  statute. 
It  is  no  idle  ceremony  to  try  an  involved  and  hotly  con- 
tested action.  When  a  litigant  has  once  done  this,  and 
has  been  successful  in  obtaining  a  judgment^  he  ought  not 
to  be  driven  to  retry  his  cause  before  he  can  review  an 
order  vacating  that  judgment,  unless  the  statute  permits 
of  no  other  construction.  ^ 

But  if  I  am  mistaken  as  to  the  proper  construction  of 
subd.  7,  certainly  subd.  6  of  the  same  section  permits 
appeals  from  certain  orders  of  this  character.  That  sub- 
division allows  an  appeal  from  an  order  which  affects  a 
substantial  right,  and  which  either  (1)  in  effect  deter- 
mines the  action  or  proceeding  and  prevents  a  final  judg- 
ment therein;  or  (2)  discontinues  the  action;  or  (3) 
grants  a  new  trial.  If,  therefore,  an  order  vacating  a 
judgment  has  the  effect  of  doing  any  one  of  these  things, 
it  is  appealable.  The  case  before  us  is  illustrative  of 
the  necessity  of  adhering  to  tliis  principle.  It  is  a  pro- 
ceeding to  foreclose  a  tax  certificate.  The  county  records 
showed  at  the  time  the  proceeding  was  begun  that  the 
respondent  Denny  was  the  only  person  who  had  an  in- 
terest in  the  property  covered  by  the  certificate.  He  was 
the  only  party  made  defendant  in  the  proceeding,  unless 
the  designation  in  the  title  of  the  action,  "all  persons 
unknown"  could  be  said  to  include  others.  The  summons 
was  attempted  to  be  served  upon  Denny  by  leaving  a  copy 
thereof  at  his  usual  place  of  abode.     Xo  other  service  was 
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made.  Judgment  went  by  default.  More  than  ninety 
days  thereafter,  Denny,  with  others,  who  claimed  an  in- 
terest in  the  land  by  virtue  of  certain  unrecorded  in- 
struments, appeared  specially,  and  without  "submitting 
to  the  jurisdiction  of  the  court"  moved  to  vacate  the 
judgment  for  the  reason  that  no  service  had  been  had  on 
any  of  the  necessary  parties  defendant.  Affidavits  and 
counter-affidavits  were  filed,  and  a  hearing  had  on  the 
motion,  resulting  in  an  order  vacating  and  setting  aside 
the  judgment.  The  moving  parties  at  no  time  appeared 
generally,  nor  did  the  trial  court  require  them  to  so  ap- 
pear as  a  condition  precedent  to  granting  the  motion. 
Under  the  statute  relating  to  the  commencement  of  actions, 
as  construed  by  this  court  in  Deming  Investment  Co.  r. 
Ely,  21  Wash.  102  (57  Pac.  353),  the  order  had  the  ef- 
fect of  discontinuing  the  action,  because  more  than  ninety 
days  had  elapsed  since  the  filing  of  the  complaint,  and 
none  of  the  parties  to  the  action  had,  in  the  opinion  of  the 
trial  court,  been  served  with  summons.  If  this  order  of 
the  court  cannot  be  reviewed  upon  a  direct  appeal  there- 
from, it  is  plain  from  the  foregoing  statement  that  it  can 
never  be  reviewed  at  all.  It  would  seem,  then,  that  all 
appeals  from  orders  vacating  judgments  should  not  be 
dismissed,  even  though  some  such  orders  may  not  be  ap- 
pealable ;  but  that  the  court  should  examine  into  the  facts 
of  each  case  separately,  and,  if  it  found  that  the  order 
had  the  effect  of  doing  any  one  of  the  things  mentioned 
in  subd.  6  from  which  an  appeal  is  allowed,  entertain  the 
appeal,  and  determine  the  question  on  its  merits.  This  is 
no  new  doctrine.  On  the  contrary,  this  court  has  in  two 
separate  cases  announced  tliis  principle.  In  Emhrec  v, 
McLennan,  18  Wash.  651  (52  Pac.  241),  it  was  held  that 
an  order  of  the  trial  court  quashing  a  summons  was  ap- 
pealable when,  in  effect,  it  determines  the  action  or  pro- 
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ceeding  and  prevents  a  final  judgment  therein.  So  it  was 
held  in  Deming  Investment  Co.  v.  Ely,  supra.  In  that 
case  this  language  was  used : 

"The  various  appealable  orders  are  stated  in  Bal.  Code, 
§  6500,  and  it  is  there  declared  that  an  appeal  lies  'from 
any  order  affecting  a  substantial  right  in  a  tjivil  action  or 
proceeding  which  in  effect  determines  the  action  or  pro- 
ceeding and  prevents  a  final  judgment  therein/  In  Em- 
bree  v.  McLennan,  18  Wash.  651  (52  Pac.  241),  it  was 
determined  that  an  order  of  the  court  quashing  a  sum- 
mons is  appealable  when,  in  effect,  it  determines  the  action 
or  proceeding  and  prevents  a  final  judgment  therein.  The 
court  will  look  at  the. substance  of  such  a  motion,  and  its 
effect,  to  ascertain  whether  the  order  is  appealable,  and, 
if  it  in  effect  determines  the  action,  it  is  appealable." 

So  far  I  have  treated  the  question  as  one  of  statutory 
construction  simply.  I  am  aware,  however,  that  the  deci- 
sion is  rested  by  the  majority  solely  upon  the  prior  de- 
cisions of  this  court.  Passing  to  the  cases  relied  on,  the 
first  three  cited  in  the  opinion  can  be  dismissed,  I  think, 
as  having  no  bearing  upon  the  question.  They  were  de- 
cided under  a  statute  which,  while  dissimilar  to  the  one 
now  in  force  in  other  respects,  did  not  contain  the  provi- 
sion found  in  subd.  7  of  the  present  one.  True,  Greene 
V.  Williams,  6  Wash.  260  (33  Pac.  588),  is  seemingly 
cited  as  passing  upon  the  present  statute.  If  this  be 
what  was  intended  by  the  reference  to  that  case,  I  think 
my  brothers  must  have  misread  it.  It  was  in  fact  decided 
upon  the  prior  statute.  A  most  cursory  examination  will 
show  this  to  be  so.  It  was  decided  on  April  26,  1893, 
while  the  act  of  1893  (the  present  appeal  statute),  as  it 
had  no  emergency  clause,  did  not  go  into  effect  until  some 
time  in  the  month  of  June  following.  The  statute  of 
1893  was  referred  to  in  the  opinion  in  that  case,  as  I 
read  it,  not  for  the  purpose  of  showing  that   an  order 
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vacating  a  judgment  was  not  appealable  under  that  statute, 
but  for  the  purpose  of  showing  that  the  necessity  of  chang- 
ing their  former  holdings  to  the  effect  that  orders  vacat- 
ing judgments  were  not  appealable  was  not  so  urgent  as 
a  certain  other  amendment  referred  to  had  made  it,  be- 
cause the  new  statute,  which  would  shortly  go  into  effect, 
had  overcome  the  difficulty, — indicating  inferentially,  at 
least,  that  the  court's  former  holdings  were  unsatisfactory. 
In  passing  it  may  be  well  to  mention  that  the  court  itself 
did  not  seem  to  treat  the  cases  cited  from  the  first  of 
Washington  as  conclusive  upon  the  question  even  under 
the  old  statute.  In  Northern  Pacific,  etc.,  R,  R.  Co.  v. 
Black,  3  Wash.  327  (28  Pac.  538),  concurred  in  by  the 
full  court,  the  right  of  appeal  from  an  order  vacating  a 
judgment  was  referred  to  as  still  an  open  question;  and 
in  Marsio7i  v.  Humes,  3  Wash.  267  (28  Pac.  520),  a  pro- 
ceeding brought  to  review  an  order  vacating  a  judgment, 
a  grave  constitutional  question  was  determined.  When 
we  remember  the  hesitancy  with  which  this  court  has  al- 
ways approached  a  question  of  this  character,  it  is  hardly 
conceivable  that  it  would  determine  such  a  question  in  a 
case  where  there  was  the  least  doubt  that  the  subject-mat- 
ter of  the  action  in  which  it  arose  was  not  before  the  court 
for  review.  Of  the  other  cases  cited,  Reitmeir  v,  Sieg- 
mund,  13  Wash.  624  (43  Pac.  878),  seems  to  me  to  be 
with  the  conclusion  that  an  order  vacating  a  judgment 
is  appealable,  rather  than  against  it  That  was  an  appeal 
from  an  order  vacating  a  judgment  in  which  a  motion  to 
dismiss  was  made  solely  on  the  ground  that  such  an  order 
was  not  appealable.  The  court  not  only  did  not  dismiss 
the  appeal,  but  entertained  it,  and  decided  the  question 
on  its  merits.  True,  the  right  of  appeal  from  such  an 
order  was  discussed  somewhat,  but  the  most  that  can  be 
said  of  the  case  is  that  the  question  was  left  undecided. 
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This  leaves  two  cases  only  which  can  be  said  to  support 
the  court's  conclusion ;  namely,  Freeman  v.  Ambrose,  12 
Wash.  1  (40  Pac.  381),  and  Hart  Lumber  Co.  v.  Rucker, 
17  Wash.  600  (60  Pac.  484).  The  first  of  these  was  an 
appeal  from  an  order  setting  aside  a  default  judgment 
and  permitting  the  defendant  to  come  in  and  defend; 
the  second  was  an  appeal  from  an  order  setting  aside  a  de- 
fault judgment  entered  after  issue  joined,  and  placing 
the  case  on  the  calendar  of  the  court  for  trial  on  its  merits. 
In  neitlier  of  them  does  the  question  whether  the  order 
was  appealable  under  subd.  7  of  §  6500  seem  to  have 
been  raised.  Certain  it  is  that  such  question  was  not 
directly  determined.  But,  giving  them  the  weight  of  the 
latest  adjudication  of  this  court,  they  are  not  authority 
for  the  broad  proposition  that  the  court  is  pleased  to  an- 
nounce in  this  case,  viz.,  that  no  such  orders  are  appeal- 
able. 

Before  passing  to  the  cases  which  seem  to  me  to  be 
contrary  to  the  cases  of  Freeman  v.  Ambrose  and  Hart 
Lumber  Co,  v.  Rucker,  I  wish  to  advert  to  another  matter 
in  the  opinion  of  the  majority.  I  am  not  impressed  with 
the  argument  that  a  case  decided  upon  its  merits  is 
authority  on  the  question  whether  the  appeal  is  before  the 
court  when  decided  one  way,  but  not  such  authority  when 
decided  the  other.  It  seems  to  me  that  the  question  of 
the  right  and  power  of  the  court  to  determine  the  ques- 
tion presented  is  involved  in  all  cases,  no  matter  how  de- 
cided. But,  if  there  be  a  distinction  in  this  respect,  my 
brothers  are  mistaken  in  assuming  that  all  appeals  from 
orders  vacating  judgments  decided  upon  their  merits  were 
decided  in  favor  of  the  respondent.  Such  was  not  the 
fact,  if  I  correctly  read  the  case,  in  ^yes{ern  Security  Co. 
v.  Lafleur,  17  Wash.  406  (49  Pac.  1061).  That  was  an 
appeal  from  an  order  vacating  a  judgment  and  decree  of 
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foreclosure.  The  court  not  only  entertained  the  appeal, 
but  reversed  the  order,  remanding  the  case  to  the  lower 
court,  with  instructions  to  annul  the  order  of  vacation  and 
reinstate  the  judgment  and  decree. 

Turning  now  to  the  cases  which  seem  to  me  to  oppose 
the  decision  in  this  case,  passing  by  the  several  cases  where 
such  appeals  have  been  entertained  and  the  cases  decided 
upon  their  merits  in  favor  of  the  respondent,  tlie  one 
most  nearly  in  point  is  Hibhard  v,  Delanty,  20  Wash.  539 
(56  Pac.  34).  In  that  case  it  appeared  that  the  trial 
court  had  vacated  and  set  aside  a  judgment  on  the  applica- 
tion of  the  judgment  debtor.  Thereafter  the  plaintiff  in 
the  action  sought  by  motion  in  the  trial  court  to  have  the 
order  of  vacation  set  aside  and  the  judgment  reinstated. 
The  court  refused  to  grant  the  motion,  whereupon  he  ap- 
pealed to  this  court,  attempting  to  bring  up  both  orders. 
This  appeal  was  dismissed  upon  motion  in  this  court  on 
the  ground,  among  others,  that  the  latter  was  not  appeal- 
able, and  that  the  remedy  of  the  party  against  the  first 
order  was  by  a  direct  appeal  from  it  alone.  Passing  upon 
the  motion  it  was  said: 

"The  order  refusing  to  set  aside  the  order  vacating 
the  judgment  is  not  an  appealable  order.  Any  reason 
that  could  be  shown  for  setting  aside  the  order  could  have 
been  and  should  have  been  shown  in  opposition  to  the  ap- 
plication made  by  the  respondent  to  vacate  the  judgment. 
Having  had  due  notice  of  that  application  and  having 
failed  to  satisfy  the  lower  court  on  the  hearing  that  no 
sufficient  reason  existed  for  vacating  the  judgment,  the  ap- 
pellant was  precluded  from  further  questioning  tlie  suf- 
ficiency of  the  order  in  that  court.  His  remedy  was  by 
appeal  to  this  court." 

Tho  court  then  proceeded  to  show  why  the  appeal  did 
not  bring  up  the  order  vacating  the  judgment.  This  case 
seems  to  me  to  be  directly  opposed  to  Freeman  v.  Ambrose, 
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and  Hart  Lumber  Co.  v.  Rv/^ker,  cited  by  the  majority, 
and,  Ix'ing  a  later  expression  of  opinion  on  the  question 
by  this  court,  ought  to  be  allowed  to  control,  unless  there 
is  some  grave  necessity  for  returning  to  the  other  rule. 
Other  late  cases  less  directly  on  the  question,  but  which 
in  principle  support  this  case,  are  Chezum  v.  Claypool, 
22  Wash.  498  (61  Pac.  157,  79  Am.  St.  Eep.  955) ;  Mc- 
Cord  V,  McCord,  24  Wash.  529  (64  Pac.  748),  and  \Yil' 
son  v.  Dry  Dock  Co.,  ante,  p.  297  (66  Pac.  384).  In  the 
first  of  these  it  was  held  that  an  order  made  in  a  proceed- 
ing under  the  statute  relating  to  the  vacation  of  judgments 
is  res  judicata  against  any  subsequent  attack  upon  the 
judgment,  and  that  the  remedy  from  tlie  order  entered  in 
such  a  proceeding  is  by  appeal  to  this  court.  In  deciding 
the  case  the  court  used  this  language: 

"It  is  enough  to  know  that  the  proceeding  afforded  by 
the  statute  for  vacating  or  modifying  judgments  is  not  a 
summary  one,  that  its  provisions  are  ample  to  enable 
justice  to  be  done,  and  that  an  appeal  is  allowed  to  this 
court  from  the  order  entered  therein." 

In  the  second  one  of  the  questions  was  whether  a 
second  application  to  vacate  a  judgment  could  be  pre- 
sented after  the  dismissal  of  the  first.  Passin<]:  upon  this 
question  this  language  was  used : 

"A  very  earnest  appeal  in  behalf  of  the  ])etition  of  the 
appellant  is  made  by  the  counsel  in  their  brief,  and  it  is 
insisted  that  he  has  never  had  his  day  in  court,  and  that 
a  fraud  has  been  perpetrated  upon  him  by  reason  of  the 
proceedings.  But  we  are  inclined  to  think  that  appellant 
has  lost  his  rights  in  this  action,  if  he  ever  had  any.  His 
petition,  in  which  presumably  was  set  out  all  the  defense 
to  tlie  action  that  he  had,  was  determined  against  him  bv 
the  court  on  April  24,  1900.  The  ruling  of  the  court  in 
this  ros])ect  was  appealable.  It  is  said  by  this  court  in 
Chezum  v.  ClaypooL  22  Wash.  498  (()1  Pac.  157,  79  Am. 
St.  Rep.  955),  that  where  the  statutes  afford  a  full,  com- 
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plete,  and  adequate  remedy  against  an  illegal  judgment, 
by  authorizing  the  aggrieved  party  to  proceed  by  motion 
to  vacate  and  set  aside,  and  permitting  an  appeal  from  any 
order  entered  upon  such  motion,  one  who  has  attacked  a 
judgment  by  motion  to  vacate,  and  has  failed  to  prosecute 
an  appeal  from  the  denial  of  his  motion,  cannot  subse- 
quently maintain  an  action  to  cancel  the  judgment,  since 
the  question  of  the  validity  of  the  judgment  is  res  judi- 
cata. The  action  here  is,  in  effect,  the  same  as  it  was  in 
that  case.  The  remedy  was  by  appeal  from  the  order 
rendered  on  the  24th  day  of  April,  1900,  instead  of  by 
another  motion  based  upon  practically  the  same  applica- 
tion." 

The  third  case  is  similar  in  effect  to  the  second.  These 
cases,  it  is  true,  had  reference  to  orders  refusing  to  vacate 
judgments.  But,  if  such  orders  are  appealable,  authority 
therefor  must  be  found  in  subd.  7  of  §  6500,  of  the  Code 
before  referred  to.  This  subdivision  is  general  in  its 
terms,  and,  if  it  permits  an  appeal  from  an  order  refusing 
to  vacate  a  judgment,  I  see  no  reason  why  it  should  not 
permit  an  appeal  from  an  order  granting  such  vacation. 

The  motion  should  be  denied. 

MouNT^  J.,  concurs  in  dissenting  opinion. 


[No.    3730.      Decided   November  23,    1901.] 

Samuel  K.  Green  et  tix..  Respondents,  v.  James  G.  Tid- 

BALL  et  ux,j  Appellants. 

PLKA.DIXO  —  CITY  CHABTEBS  AND  OBDIXAXCES  —  ACTION  ON  COVENANT 
AGAINST  INCUMBBANCES. 

The  complaint  in  an  action  to  recover  from  a  grantor  upon 
his  covenant  against  incumbrances  states  a  cause  of  action, 
where  the  action  is  based  upon  the  enforcement  by  a  city  of  the 
first  class  of  a  street  assessment  lien  upon  the  property,  although 
the  complaint  falls  to  allege  that  the  city  levying  the  assessment 


GREEN  V.  TIDBALL.  339 


Nov.  1901.]  Syllabus 


had  authority  to  grade  streets  and  assess  the  costs  thereof  to 
abutting  property  owners,  and  fails  to  fully  set  out  the  ordinance 
relied  on  and  the  steps  taken  by  the  municipal  officers  in  making 
the  levy,  since  the  courts  are  required  by  statute  to  take  Judicial 
notice  of  the  incorporation  and  powers  of  cities  of  the  first  class, 
and  the  pleading  of  the  substance  and  effect  of  the  ordinances 
with  reference  to  their  numbers  and  date  of  passage,  with  the 
allegation  that  the  city  officers,  acting  in  pursuance  thereof  and 
of  the  city  charter,  caused  the  assessment  to  be  levied,  is  proof 
against  general  demurrer. 

SAME. —  DEFECTIVE  PLEADING  —  WHEN  NOT  OBOUND  FOB  BEVEBSAL. 

Under  Bal.  Code,  §  4957,  which  directs  the  supreme  court  to 
disregard  any  error  or  defect  which  does  not  affect  a  substantial 
right  of  the  adverse  party,  and  Id.,  §  6535,  which  requires  the 
court  to  determine  all  causes  on  appeal  upon  the  merits  thereof, 
disregarding  all  technicalities,  and  to  consider  ail  amendments 
which  could  have  been  made  as  made,  a  cause  will  not  be  re- 
versed, after  a  trial  upon  the  merits,  merely  for  the  reason  that 
the  cause  of  action  was  defectively  stated,  when  there  is  no 
showing  of  substantial  injury  resulting  to  appellant  on  account 
thereof. 

^-EXDOB    AND    PURCHASES  —  COVENANT    AGAINST    INCUMBBANCES  —  AS- 
SESSMENT FOB  LOCAL  IMPBOMSMENTS. 

Where  a  street  improvement  has  been  made  by  a  city  under 
its  charter  powers,  and  a  benefit  thereby  conferred  upon  abutting 
property,  the  right  which  the  city  has  to  levy  an  assessment 
against  such  property  to  pay  therefor  constitutes  an  incumbrance 
within  the  meaning  of  a  covenant  against  incumbrances  in  a 
deed  conveying  such  land. 

SAME.         - 

The  fact  that  the  city  charter  provides  that  an  assessment 
for  a  public  improvement  becomes  a  lien  upon  the  property 
assessed  "from  the  time  the  assessment  roll  for  such  improve- 
ment shall  be  placed  in  the  hands  of  the  city  treasurer  for 
collection,"  would  not,  as  between  grantor  and  grantee,  in  the 
absence  of  express  legislation  to  the  contrary,  defer  the 
initiation  of  the  incumbrance  to  that  date,  inasmuch  as  the 
liability  of  the  property  to  assessment  is  not  created  by  the 
placing  of  the  roll  in  the  hands  of  the  treasurer,  but  from  the 
fact  that  the  obligation  naturally  arises  at  the  date  of  the  com- 
pletion of  the  improvement  which  confers  the  benefit  for  which 
the  charge  is  made. 
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Appeal  from  Superior  Court,  Spokane  County. — Hon. 
Leander  n.  Pratiier^  Judge.     Affirmed. 

R.  E.  Porterfield,  for  appellants. 

Stei*n,  Ilamhlen  &  Lund,  for  respondents. 

The  opinion  of  tlie  court  was  delivered  by 

FuLLERTox  J. — On  July  15,  1889,  the  appellants  con- 
veyed to  the  respondent,  Phebo  B.  Green,  lot  8,  in  block 
16,  in  the  city  of  Spokane,  covenanting  that  the  property 
was  free  from  all  incumbrances.  Prior  to  that  time  the 
city  of  Spokane  had  caused  Stevens  street  therein  to  be 
graded  and  otherwise  improved,  had  created  an  assess- 
ment district  in  which  they  included  the  property  above 
described,  and  had  caused  an  assessment  to  be  levied  upon 
the  property  within  the  assessment  district  to  meet  the 
cost  of  the  improvement.  The  amount  levied  against  the 
property  of  appellants  was  $23.10,  which  the  appellants 
l)aid,  with  interest,  shortly  after  the  execution  and  de- 
livery of  the  deed.  Thereafter,  and  before  any  consider- 
able part  of  the  assessment  levied  upon  the  district  had 
been  collected,  this  court  decided  a  similar  assessment  at- 
tempted to  bo  enforced  by  the  city  for  the  improvement 
of  another  street  therein  to  be  void  because  in  contraven- 
tion of  the  oitv  charter,  the  effect  of  which  was  to  render 
the  assessment  for  the  improvement  of  Stevens  street  un- 
collectible. In  1893  the  legislature  passed  the  act  relat- 
ing to  reassessments  (Laws  1803,  p.  226;  Ballinger's 
(^ode,  §  1130  et  seq.).  Following  this,  the  city  amended 
its  charter,  providing  for  a  reassessment  of  property  where 
the  first  assessment  should  be  adjudged  illegal,  and  caused 
a  reassessment  of  the  property  within  the  Stevens  street 
district  to  be  made,  in  which  reassessment  the  amount 
levied  against  the  property  conveyed  to  the  respondents 
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was  increased  to  an  amount  which,  after  deducting  the 
sum  paid  on  the  illegal  assessment  left  a  balance  of 
$218.62.  This  sum  the  respondents  paid  to  the  city,  and 
brought  this  action  upon  the  covenant  against  incum- 
brances contained  in  the  deed  to  recover  from  the  appel- 
lants the  amount  so  paid. 

On  the  trial  of  the  cause,  at  the  conclusion  of  respond- 
ents' case,  the  appellants  challenged  the  sufficiency  of  the 
evidence  to  sustain  a  verdict  against  them,  which  the  trial 
judge  refused  to  sustain,  whereupon  they  rested  without 
offering  any  evidence  in  their  own  behalf.  Xke  court, 
on  motion  of  the  respondents,  then  instructed  a  verdict 
in  their  favor.  This  appeal  is  from  the  judgment  entered 
thereon. 

It  is  assigned  as  error  that  the  trial  court  overruled  a 
^;eneral  demurrer  to  the  complaint,  It  is  said  that  the 
complaint  fails  to  allege  that  the  city  of  Spokane  is  a 
municipal  corporation  having  authority  to  grade  streets 
and  assess  the  costs  thereof  to  abutting  property  owners; 
that  the  ordinances  relied  upon  to  establish  the  lien,  and 
the  several  steps  taken  by  the  municipal  officers  in  making 
the  levy,  are  not  sufficiently  alleged.  As  to  the  first  of 
these  objections,  it  is  sufficient  to  say  that  the  statute  au- 
thorizes and  requires  the  courts  to  take  judicial  notice  of 
the  incorporation  of  municipalities  of  the  first  class,  and 
of  their  charters,  and  all  amendments  thereto.  As  to  the 
second,  the  ordinances  are  set  forth  by  number  and  date  of 
passage,  and  their  substance  and  effect  are  stated,  and  it  is 
alleged  that  the  officers,  acting  in  pursuance  thereof  and 
of  the  city  charter,  duly  caused  to  be  levied  the  assess- 
ment  complained  of.  This,  while  it  might  have  been  sus- 
ceptible to  a  motion  to  make  more  definite  and  certain,  is 
good  as  agj.inst  a  general  demiirrer.  It  is  not  a  failure  to 
state  a  causo  of  action,  but  at  most  a  defective  statement 
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of  a  cause  of  action.  This  court  has  repeatedly  said,  and 
it  is  well  to  say  again,  that  it  will  not  reverse  a  judgment 
for  this  cause  alone.  The  statute  directs  us  to  disregard 
any  error  or  defect  which  does  not  affect  a  substantial 
right  of  the  adverse  party  (§  4957),  and  to  determine  all 
causes  upon  the  merits  thereof,  disregarding  all  technical- 
ities, and  to  consider  all  amendments  which  could  have 
been  made  as  made  (§6535).  When,  therefore,  a  cause 
has  been  tried  upon  its  merits,  as  if  upon  pleadings  suffi- 
cient in  form  and  substance,  in  which  the  complaining 
party  ha«  not  been  misled,  and  has  had  full  opportunity 
to  present  his  case,  some  substantial  wrong,  some  failure 
on  the  part  of  his  adversary  to  aver  or  prove  a  material 
matter  necessary  on  his  part  to  be  averred  and  proven  in 
order  to  entitle  him  to  recover,  must  be  shown,  before  this 
court  is  warranted  in  reversing  and  remanding  a  cause 
for  a  new  trial.  A  mere  defect  in  pleading  is  not  such 
a  cause.  It  must  not  only  be  defective,  but  must  have 
operated  to  the  substantial  injury  of  the  complainant, 
before  that  result  can  follow.  No  such  injury  is  shown 
by  this  branch  of  the  appellants'  case. 

The  principal  question  is,  was  this  right  that  the  city 
had  to  levy  an  assessment  upon  the  property  to  pay  the 
cost  of  the  improvement  made  in  the  street  an  incum- 
brance on  the  property  within  the  meaning  of  that  term 
as  used  in  the  deed  ?  The  appellants  contend  that  it  was 
not,  because  it  had  not  attached  at  that  time ;  that  it  was 
then  but  an  inchoate  right,  which  might  or  might  not 
thereafter  become  fixed  and  absolute,  depending  upon  the 
action  of  the  city;  and  our  attention  is  called  to  the  city 
charter,  which  provides  that  an  assessment  for  a  public 
improvement  becomes  a  lien  upon  the  property  assessed 
''from  the  time  the  assessment  roll  for  such  improvement 
shall  be  placed  in  the  hands  of  the  city  treasurer  for  col- 
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lection."  An  incumbrance  has  been  correctly  defined  to  be 
"Any  right  to,  or  interest  in,  land  which  may  subsist 
in  third  persons,  to  the  diminution  of  the  value  of  the 
estate  of  the  tenant,  but  consistently  with  the  passing  of 
the  fee."  Bouvier's  Law  Dictionary  (Rawle's  Revision) 
title.  Incumbrance. 

It  is  also  defined  as  follows : 

"An  incumbrance  is  a  burden  upon  land  depreciative 
of  its  value,  such  as  a  lien,  easement,  or  servitude,  which, 
though  adverse  to  the  interest  of  the  landowner,  does  not 
conflict  w^ith  his  conveyance  of  the  land  in  fee."  16  Am. 
&  Eng.  Enc.  Law  (2d  ed.),  p.  158. 

Within  these  definitions  there  can  be  little  doubt  that 
the  right  of  the  city  to  levy  an  assessment  upon  these 
lands  to  pay  the  proportionate  cost  of  the  improvement 
made  in  the  street  was  an  incumbrance  on  the  land  at  the 
time  the  deed  in  question  was  executed.  The  work  had 
then  been  performed  and  accepted  by  the  city.  It  was 
performed  in  pursuance  of  a  resolution  and  ordinance  of 
the  city  declaring  that  a  just  proportion  of  the  cost  of  the 
improvement  should  be  charged  upon  this  land.  The  bene- 
fit conferred  upon  the  land  which  gave  rise  to  the  right 
to  make  the  levy,  and  without  which  no  right  to  levy  could 
arise,  had  then  been  conferred.  True,  all  of  the  steps 
necessary  to  perfect  the  charge  had  not  then  been  taken, 
and  the  amount  thereof,  as  it  depended  on  various  con- 
siderations, was  undetermined,  and  the  city  might  or 
might  not  thereafter  enforce  the  right  In  this 
sense  the  right  may  be  said  to  have  been  inchoate ;  but  it 
was,  nevertheless,  a  right  which  the  city  could  enforce 
against  the  will  and  consent  of  the  owner,  and  in  spite 
of  any  objection  he  might  make.  As  such  it  was  a  burden 
on  the  land  depreciative  of  its  value,  which  did  not  con- 
flict with  his  right  to  convey  the  land  in  fee,  and  hence  an 
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incumbrance.  It  is  said,  however,  that  this  argument  can 
be  made  with  reference  to  the  right  of  the  general  govern- 
ment to  levy  taxes,  or  the  right  of  the  city  to  improve 
another  street,  or  to  make  further  improvements  on  this 
same  street,  and  charge  a  proportionate  part  of  the  levies 
so  made  against  this  property ;  and  that,  if  this  is  an  in- 
cumbrance, all  subsequent  assessments  must  likewise  be 
incumbrances  as  against  a  grantor.  We  do  not  think  so. 
Levies  of  this  character  are  always  made,  theoretically, 
at  least,  because  of  benefits  conferred,  and  are  charges 
against  the  land  only  after  the  benefits  are  conferred. 
Here  the  benefits  for  which  this  charge  is  made  were  con- 
ferred upon  the  land  before  the  conveyance,  and  while 
owned  by  the  grantors,  and  for  which  they  received  the 
value  in  the  enhanced  consideration  for  the  conveyance. 
Charges  for  subsequent  benefits  can  become  incumbrances 
only  after  the  benefits  are  conferred,  and  by  no  correct 
reasoning  can  be  said  to  be  existing  incumbrances  because 
the  power  to  confer  the  benefit  and  make  a  charge  there- 
for exist,  even  though  such  benefits  may  be  conferred  in 
invitum.  The  real  test  is  found  in  the  answer  to  the  ques- 
tion, when  were  the  benefits  conferred  ? 

Nor  do  we  think  the  charter  provision  controlling.  Aside 
from  the  fact  that  its  primary  intent  was  to  fix  a  time 
when  the  assessment  should  become  due  and  payable,  there 
is  nothing  in  the  language  used  to  indicate  that,  as  between 
grantor  and  grantee,  the  charge  should  be  deemed  an  in- 
cumbrance only  after  the  assessment  roll  is  placed  in  the 
hands  of  the  city  treasurer  for  collection.  In  this  respect 
it  differs  from  our  statute  relating  to  general  assessments, 
which  fixes  a  time  when  such  an  assessment  shall  be 
deemed  an  incumbrance  as  between  parties  to  a  deed.  The 
liability  of  the  property  to  assessment  is  not  created  by  the 
placing  of  the  assessment  roll  in  the  hands  of  the  city 
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treasurer,  but  from  the  fact  tliat  a  benefit  is  conferred 
on  the  property  by  the  improvement ;  and  the  time  when 
the  obligation  therefor  would  naturally  arise  is  when  the 
benefit  is  conferred, — the  completion  of  the  improvement. 
It  would  seem,  then,  as  between  grantor  and  grantee,  in 
the  absence  of  express  legislation  to  the  contrary,  such  a 
charge,  if  perfected,  should  be  held  to  be  an  incumbrance 
from  that  time,  and  such,  we  think,  is  the  general  rule. 
The  cases  on  this  question  are  not  uniform.  Xew  York 
especially  has  held  that  a  tax  or  assessment  is  not  an  in- 
cumbrance, within  the  meaning  of  a  covenant  against  them, 
until  the  amount  thereof  is  ascertained  or  determined.  liar- 
per  r.  Dowdney,  113  K  Y.  644  (21  X.  E.  03).  However, 
we  think  the  weight  of  authority,  as  well  as  the  better  rea- 
son, is  the  other  way.  See  Cadmus  r.  Fagan,  47  X.  J. 
Law,  549  (4  Atl.  323)  ;  ^yhite  v,  Sirctch,  22  X.  J.  Eq. 
76;  Campion  r.  City  of  Elizahcili,  41  X.  J.  Law,  355; 
Blachie  v.  Hudson,  117  Mass.  181;  Carr  v.  Dooley,  110 
Mass.  294;  Tihhetis  v.  Lecson,  148  Mass.  102  (18  X.  E. 
679)  ;  Peters  v.  Myers,  22  Wis.  574;  Lafferty  v,  MilUgan, 
165  Pa.  St.  534  (30  Atl.  1030) ;  Barnliart  v.  Hughes,  46 
Mo.  App.  318. 

Finally,  it  is  urged  that  the  trial  court  erred  in  instruct- 
ing a  verdict  for  the  respondents.  The  claim  is  that  ^here 
was  a  conflict  in  the  evidence  as  to  who  paid  the  a^^sess- 
ment.  It  is  true  that  the  resix>ndents'  witnesses  did  not 
agree  as  to  the  person  who  actually  paid  into  the  city  treas- 
ury the  money,  but  there  was  no  claim  that  the  money  paid 
did  not  belong  to  the  resppndents.  On  the  contrary,  the 
evidence  leaves  no  room  for  doubt  on  that  question.  Who 
actually  ])aid  it,  therefore,  was  immaterial,  and,  as  there 
was  no  material  disputed  question  of  fact,  the  trial  judge 
did  not  err  in  instructing  the  jury  as  he  did. 

The  judgment  is  affirmed. 
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Reavis,  C.  J.,  and  Dunbar^  Anders  and  White,  JJ., 
concur. 


[No.   3796.      Decided  November   23,    1901.] 

S6  840         James  McLeod  et  ux..  Respondents,  v.  City  of  Spokane, 
Appellant. 

MUNICIPAL      CORPORATIONS  —  NEGLIGENCE  —  OPENING      IN      SIDEWALK 
—  EVIDENCE. 

In  an  action  against  a  city  to  recover  for  injuries  received  by 
falling  into  an  open  cellar  way  in  a  sidewalk,  which  gave  access 
to  the  basement  of  a  building,  it  was  not  error  to  exclude  evi- 
dence of  the  fact  that  there  were  a  large  number  of  such  cellar- 
ways  in  the  city. 

SAME  —  VARIANCE. 

In  an  action  against  a  city  for  damages  brought  by  husband 
and  wife  for  injuries  to  the  wife,  the  claim  for  damages  filed  with 
the  city  council,  as  required  before  the  bringing  of  an  action,  is 
admissible,  although  verified  by  the  wife  alone. 

SAME  —  ORDINANCES. 

In  an  action  based  on  a  city's  negligence  in  allowing  a  cellar 
way  to  remain  open  and  unguarded,  an  ordinance  regulating  the 
construction  and  safeguarding  of  such  cellar  ways  is  admissible 
in  evidence  as  a  declaration  of  the  city  concerning  a  matter  in- 
volved in  the  action. 

SAME  —  INSTRUCTIONS. 

A  charge  to  the  Jury  that  if  there  was  an  ordinance  in  force 
providing  that  cellar  ways  on  streets  or  sidewalks  should  be  pro- 
tected, then  it  was  the  duty  of  the  city  to  require  the  same  to  be 
so  protected  as  to  be  safe  against  injury  to  a  person  traveling 
thereon,  is  not  erroneous  on  the  ground  of  conveying  the  idea  of 
a  duty  superadded  to  that  imposed  by  the  common  law. 

SAME  —  RELE\-ANCY   OF   EVIDENCE   TO   ISSUES. 

In  the  trial  of  an  action  upon  a  complaint  alleging  that  the 
city  ''carelessly  and  negligently  allowed  and  permitted  a  cellar 
way  to  be  and  remain  open"  in  one  of  its  public  streets,  negligence 
in  the  manner  of  lighting  the  opening  is  admissible,  as  the 
charge  of  negligence  is  broad  enough  to  cover  that  as  well  as  the 
act  of  permitting  the  cellar  way  to  remain  open. 
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SAME  —  INSTRUCTIONS  —  RELEVANCY. 

Under  such  issues,  an  instruction  was  properly  refused,  which 
charged  that  if  the  fall  was  caused  by  darkness,  or  arose  from  any 
other  cause  than  the  existence  of  an  open  cellar  way,  the  verdict 
should  be  for  defendant. 

SAME  —  CONTBIBUTOBT   NEGLIGENCE. 

An  instruction  defining  contributory  negligence  is  not  ob- 
jectionable, when  it  charges  the  Jury  that  the  term  means  "any 
negligence  upon  the  part  of  the  person  injured  which  proximately 
or  naturally  contributed  to  his  injury." 

SAME  —  QUESTION  FOB  JURY. 

Plaintiff's  knowledge  of  the  defective  condition  of  the  cellar 
way,  previous  to  the  accident,  is  a  question  for  the  jury,  since 
it  is  only  present  knowledge  of  the  unsafe  condition  of  the  street, 
which  affords  a  complete  defense  for  injuries  received. 

Appeal  from  Superior  Court,  Spokane  County. — Hon. 
Lbander  H.  Prather,  Judge.     Affirmed. 

F.  M.  Dudley,  for  appellant. 

Hyde,  Latimer  &  Barnes,  James  Dawson  and  George 
//.  Leonard,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Keavis,  C.  J. — ^Plaintiffs  are  husband  and  wife.  The 
action  is  for  personal  injuries  sustained  by  the  wife  in 
falling  down  a  cellar  way  on  Stevens  street,  in  Spokane. 
There  was  a  cellar  in  the  Fernwell  block,  situated  on  the 
corner  of  Riverside  avenue  and  Stevens  street,  and  a  way 
thereto  in  the  sidewalk  on  Stevens  street.  The  opening  in 
the  sidewalk  was  for  the  purpose  of  giving  access  to  the 
basement  of  the  building,  and  the  opening  was  about  forty 
inches  wide,  ten  feet  deep,  and  fifteen  in  length.  It  was 
protected  on  the  south  end  and  the  east  side  by  an  iron 
railing  about  three  feet  high.  The  north  end  was  entirely 
open.  The  opening  was  parallel  with  Stevens  street  and 
the  line  of  travel  on  said  street  from  Riverside  avenue 
and  northward.     Stevens  street. was  one  of  the  principal 
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streets  in  the  city,  and  much  traveled.  There  were  plate 
glass  windows  in  the  first  story  of  the  Fernwell  block 
extending  to  within  six  or  seven  feet  of  the  opening.  There 
was  light  in  the  basement  of  the  building,  and  an  arc  light 
some  fifty  feet  south  of  the  building.  The  plaintiff  Xellie 
McLeod,  in  company  with  four  other  persons,  was  return- 
ing home  from  church  about  ten  o'clock  at  night,  when  she 
fell  into  the  opening  to  the  cellar  w^ay,  and  was  injured. 
The  basement  of  the  Fernwell  block  was  not  used  for  gen- 
eral business  purposes,  nor  were  the  general  public  in- 
vited to  come  in  through  the  cellar  w^ay.  At  the  conclu- 
sion of  the  trial  a  verdict  for  $1,200  damages  in  favor  of 
respondents  was  returned  by  the  jury. 

The  errors  assigned  which  are  deemed  material  to  the 
decision  may  be  considered  without  particular  reference 
to  their  order.  A  witness  testifying  for  plaintiffs  on  direct 
examination  said  that  the  opening  was  "just  like  openings 
in  cellar  ways  are  generally  made."  On  cross-examination 
he  was  asked  by  counsel  for  appellant  the  following  ques- 
tion :  "There  are  a  large  number  of  openings  of  this  class 
in  the  city  of  Spokane,  are  there  not?"  An  objection  to 
this  question  on  the  ground  that  it  w^as  immaterial  was 
sustained.  The  ruling  cannot  be  called  error.  If  allow- 
ing the  cellar  way  in  controversy  to  exist  for  a  long  time 
was  negligence,  then  the  existence  of  other  cellar  ways  in 
the  city  would  be  no  justification  or  defense.  McNcrney 
V.  Reading  City,  150  Pa.  St.  611  (25  Atl.  57).  Besides, 
it  fully  appears  from  the  testimony  of  the  plaintiff  Xelliu 
McLeod  that  cellar  ways  of  similar  nature  were  numerous 
in  the  city. 

The  claim  for  damages  filed  by  plaintiffs  with  the  city 
council  was  received  in  evidence  over  objection.  The  ob- 
jection was  that  the  claim  was  verified  by  Xellie  McLeod, 
and  was  not  the  joint  claim  of  the  two  plaintiffs.     But  the 
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variation  between  the  allegation  of  claim  in  the  complaint 
and  the  claim  introduced  is  wholly  immaterial.  The  evi- 
dence on  the  part  of  the  plaintiffs  tending  to  show  that 
the  cellar  way  was  not  used  as  a  place  of  business 
was  certainly  pertinent  in  showing  its  use  and  the  pur- 
pose of  the  way. 

It  is  objected  that  certain  sections  of  a  city  ordinance 
concerning  cellar  ways  and  regulating  their  construction 
ivere  introduced  and  read  in  evidence.  Section  2  of  the 
ordinance  provides,  in  substance,  that  all  cellar  ways  which 
are  not  used  for  offices,  stores,  restaiirants,  or  other  places 
of  business  where  the  general  public  are  invited  and  ex- 
pected to  enter,  shall  be  covered  with  an  iron  or  glass  door 
or  iron  grating,  bars  of  which  shall  not  be  more  tlian  three- 
fourths  of  an  inch  apart  and  not  less  than  one-half  an 
inch  in  diameter,  and  with  further  details  in  reference  to 
the  construction  of  such  safeguards ;  and  the  ordinance  af- 
fixes a  penalty  for  the  maintenance  of  a  cellar  way  not  in 
conformity  therewith.  Relative  to  the  introduction  of 
such  an  ordinance,  the  supreme  court  of  Pennsylvania,  in 
McNemey  v.  Reading  City,  supra,  observed : 

"The  ordinance  of  January  5,  1889,  was  admitted  un- 
der objection.  It  was  an  act  of  the  municipality  and,  in 
effect,  a  declaration  by  it  that  the  public  safety  required 
that  openings  in  pavements  should  be  properly  guarded. 
It  related  to  a  subject  under  investigaticm  in  the  case,  and 
the  general  rule  that  the  acts  and  declarations  of  ])arties 
concerning  a  matter  involved  in  the  suit  are  admissible 
applies.  Besides,  it  was  an  ordinance  to  enforce  the  per- 
formance of  a  common-law  duty,  and  as  such  it  was  prop- 
erly admitted." 

Again,  in  Liucohi  r.  Power,  151  U.  S.  436  (14  Sup. 
Ct.  387),  certain  sections  of  a  municipal  ordinance  were 
]>ut  in  evidence,  one  of  the  sections  containing  certain  pro- 
visions regulating  the  construction  of  cellar  ways  and  en- 
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trances  to  the  basement  in  a  sidewalk.  Of  this  the  court 
remarked : 

"Why  this  evidence  was  not  pertinent  we  are  not  told. 
These  provisions  of  the  municipal  code  only  express  and 
provide  for  what  was  the  plain  duty  of  the  city." 

The  superior  court  instructed  upon  the  ordinance  ar 
follows : 

"If  you  find  from  the  evidence  that  the  city  at  the  time 
of  the  alleged  accident  had  in  force  an  ordinance  providing 
that  cellar  ways  on  streets  or  sidewalks  of  the  city  should 
be  protected,  then  it  was  the  duty  of  the  city  to  require  the 
same  to  be  so  protected  so  as  to  be  safe  against  injury  to 
a  person  traveling  thereon  using  reasonable  care  under  the 
circumstances  for  his  own  protection ;" 

and  further  charged  that  such  an  ordinance  need  not  be 
complied  with  literally,  but  substantially,  and,  if  complied 
with  substantially,  the  city  would  be  relieved  from  the 
charge  of  negligence,  so  far  as  the  ordinance  was  con- 
cerned. We  do  not  think  the  instruction  is  subject  to  the 
criticism  made  by  counsel  for  appellant  that  it  conveyed 
the  idea  of  duty  superadded  to  that  imposed  by  the  com- 
mon law. 

The  allegation  of  negligence  of  the  defendant  was  that 
it  "carelessly  and  negligently  allowed  and  permitted  a  cel- 
lar way  to  be  and  remain  open  in  Stevens  street,  a  public 
street  of  the  city."  It  is  urged  as  error  that  the  court  did 
not  confine  the  evidence  of  negligence  to  the  mere  act 
of  permitting  a  cellar  way  to  remain  open  upon  the  street, 
and  that,  no  negligence  in  the  manner  of  lighting  the 
opening,  or  using  other  means  to  render  it  visible,  or  per- 
mitting it  to  remain  in  obscurity,  being  charged,  evidence 
of  such  omission  should  have  been  excluded.  But  it  may 
be  said  the  very  essence  of  the  action  was  negligence  in 
allowing  a  dangerous  place  in  the  street  to  exist  without 
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protection,  and  the  attempt  was  made  by  counsel  for  de- 
fendant throughout  the  trial  to  show  that  the  opening  was 
well  lighted,  and  the  defense  of  contributory  negligence 
largely  founded  upon  such  contention.  The  evidence  rela- 
tive to  the  quantity  of  light  around  the  opening  was 
conflicting.  Appellant  requested  an  instruction  that,  if  the 
plaintiff  Nellie  McLeod  fell  into  the  cellar  way,  as  was 
alleged  in  the  complaint,  and  the  evidence  showed  that 
such  fall  was  caused  by  darkness,  or  arose  from  any  other 
cause  than  the  existence  of  an  open  cellar  way,  the  verdict 
should  be  for  defendant  The  refusal  to  allow  this  in- 
struction was  correct,  as  heretofore  mentioned  in  referring 
to  the  evidence  of  the  quantity  of  light  at  the  opening. 
The  court  defined  contributory  negligence  as  follows : 

"By  contributory  negligence  is  meant  any  negligence 
upon  the  part  of  the  person  injured  which  proximately  or 
naturally  contributed  to  his  injury." 

This  instruction  does  not  seem  to  be  objectionable  un- 
der the  rule  adopted  by  this  court.  Bedford  v.  SpoJeane 
Street  Ry.  Co.,  15  Wash.  419  (46  Pac.  650)  ;  Roberts  v. 
Spokane  Street  Ry.  Co.,  23  Wash.  325  (63  Pac.  506). 
See,  also,  1  Shearman  &  Redfield,  Negligence  (5th  ed.), 
§375. 

The  injured  plaintiff  testified  that  she  had  seen  the 
cellar  way  at  other  times  previous  to  the  accident.  It  is 
urged  that  such  knowledge  imposed  upon  her  the  duty  of 
keeping  in  view  and  avoiding  the  opening.  Such  knowl- 
edge, whether  it  was  present  knowledge  when  the  accident 
occurred,  and  its  weight,  were  for  the  consideration  of 
the  jury.  Knowledge  of  the  unsafe  condition  of  the  street, 
to  be  a  complete  defense,  must  be  present  knowledge. 
Smith  V.  Spokane,  16  Wash.  403  (47  Pac.  888) ;  Cen- 
tralia  v.  Krouse,  64  111.  19 ;  Bloomington  v.  Chamberlain, 
104  111.  268. 
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The  instructions  iipon  the  whole  correctly  submitted 
to  the  jury  the  question  whether  the  existence  of  the  cel- 
lar way  as  shown  in  the  evidence  constituted  negligence  in 
the  defendant,  and  whether  the  injured  plaintiff  was  in  the 
exercise  of  ordinary  care  in  traveling  upon  the  street  at 
the  time  the  injury  occurred. 

Affirmed. 

Dunbar^  Fullkrton,  Anders  and  Mount,  JJ.,  con- 
cur. 


[No.   3763.     Decided   November   25.   1901.] 

Frederick  Bausman,  as  Receiver,  Respondent,  v.  Sol. 

Cameron  et  al..  Appellants, 

FRAUDULENT  CONVEYANCES  —  SUFFICIENCY  OF  EVIDENCE. 

The  verdict  of  a  jury  finding  that  an  assignment  of  a  claim 
due  was  made  with  Intent  to  defraud  the  creditors  of  the  assign- 
or will  not  be  disturbed,  although  there  is  no  direct  evidence 
thereof,  if  such  Intent  may  reasonably  be  inferred  from  the  cir- 
cumstances surrounding  the  transaction. 

Appeal  from  Superior  Court,  Spokane  County. — lion. 
William  McDonald^  Judge.    Affirmed. 

Heyhurn,  Price,  Heyhurn  &  Dohcrty  and  Lcivis  & 
Lewis,  for  appellants. 

Samuel  R.  Stern,  for  rcs.jxjndent. 

The  opinion  of  the  court  was  delivered  by 

FuLLERTON,  J. — In  Marcli,  189G,  the  respondent  Baus- 
man  recovered  a  judgment  in  the  superior  court  of  Spo- 
kane county  against  the  appellant  Solomon  Cameron,  and 
in  May,  1898,  caused  an  affidavit  of  garnishment  to  be 
filed  in  that  court,  averring  therein  that  the  Le  Roi  Min- 
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ing  &  Smelting  Company,  a  corporation,  was  indebted  to 
Cameron^  and  had  property  in  its  possession  and  under 
its  control  belonging  to  him.  A  writ  of  garnishment  was 
issued  thereon  and  duly  served  upon  the  judgment  debtor 
and  the  corporation,  to  which  they  answered,  putting  in 
issue  the  averments  of  the  affidavit.  On  the  issues  thus 
made  a  trial  was  had  before  a  jury,  resulting  in  a  verdict 
and  judgment  for  the  plaintiff  in  the  writ,  the  respondent 
here.  From  this  judgment,  the  judgment  debtor  in  the 
principal  action  and  the  garnishee  defendant  appeal  to 
this  court. 

It  is  assigned  as  error  that  the  evidence  was  insuffi- 
cient to  justify  the  verdict  It  appeared  from  the  evi- 
dence that  Cameron  and  one  Bye  had  constructed  for  the 
Le  Boi  Mining  &  Smelting  Company  a  smelter  plant,  at 
Northport,  in  the  state  of  Washington,  and  on  April  8, 
1898,  claimed  a  balance  due  therefor  of  some  $9,475.28. 
On  the  latter  date,  which  was  prior  to  the  service  of  the 
writ  of  garnishment,  Cameron,  for  the  recited  considera- 
tion of  "one  dollar  .  .  .  and  other  valuable  consid- 
erations,''  assigned  to  Bye  all  his  right,  title,  and  interest 
in  the  claim.  The  good  faith  of  this  assignment  was  the 
question  at  issue  on  the  trial  of  the  garnishment  proceed- 
ings. While  the  evidence  on  the  question  is  somewhat 
meager,  we  are  unable  to  say,  after  a  careful  examination 
of  the  entire  record,  that  there  was  no  substantial  evidence 
upon  which  to  base  a  verdict.  The  good  or  bad  faith  of  a 
transaction  of  this  kind  can  rarely  ever  be  proven  by  direct 
evidence.  Such  must  be  gathered  from  all  the  circum- 
stances surrounding  it.  Here,  neither  of  the  principals 
testified,  and  the  case  was  rested  upon  the  evidence  of  an 
attorney,  who  derived  his  knowledge  while  acting  as  at- 
torney for  the  parties  to  the  transaction.  His  admissions, 
when  taken  with  the  surrounding  circumstances,  seem  to 
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UB  to  make  a  case  from  which  the  jury  could  well  have 
found  that  the  assignment  was  made  for  the  purpose  of 
putting  the  claim  beyond  the  reach  of  the  creditors  of  Cam- 
eron. This  being  so,  the  judgment  must  be  affirmed,  and 
it  is  so  ordered. 

Eeavis,  C.  J.,  and  Dunbar,  Anders  and  White,  J  J., 
concur. 


[No.   3980.     Decided   Noyember  25,   1901.] 

The  State  of  Washington,  Respondent,  v.  Charles 

Smith  et  al.j  Appellants. 

CBIMINAL  law  —  INCOMPETENCY  OF  PROSECUTINO  WITNESS. 

On  an  appeal  in  a  criminal  case,  the  testimony  of  the  prose- 
cuting witness  cannot  be  considered,  where  the  record  shows  that 
on  the  same  day  the  verdict  was  returned  he  was  duly  adjudged  to 
be  an  Insane  person,  since  the  presumption  arises  that  he  was 
in  the  same  condition  on  the  witness  stand  and  therefore  in- 
competent as  a  witness. 

BOBBEBT  —  evidence  —  DECLARATIONS  AS  BBS  GESTAE. 

The  declaration  of  a  person  alleged  to  have  been  robbed,  made 
almost  immediately  after  the  time  of  the  alleged  offense,  is  com- 
petent as  a  part  of  the  res  gestae. 

Appeal  from  Superior  Court,  Skagit  County. — Hon. 
George  A.  Joiner,  Judge.    Affirmed. 

/.  C.  Waugh,  for  appellants. 

M,  P.  Hurd,  Prosecuting  Attorney,  for  the  State. 

The  opinion  of  the  court  was  delivered  by 

Hadley^  J. — ^Appellants  were  jointly  charged  with  the 
crime  of  robbery,  alleged  to  have  been  committed  by  forc- 
ibly and  feloniously  taking  from  the  p.erson  of  one  Olsen 
$14  in  lawful  money  of  the  United  States.    A  trial  was 
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had,  resulting  in  a  verdict  of  guilty  as  to  both  defendants. 
A  motion  for  new  trial  interposed  by  appellants  w^s  over- 
ruledy  and  judgment  was  thereafter  entered  upon  the  ver- 
dict of  the  jury,  by  the  terms  of  which  the  appellants  were 
each  sentenced  to  serve  terms  in  the  state  penitentiary; 
the  term  of  appellant  Smith  being  three  years,  and  that 
of  Keyes  being  two  years  and  six  months. 

It  is  assigned  as  error  that  the  court  denied  the  mo- 
tion for  a  new  trial.  At  the  time  of  the  trial  the  prose- 
cuting witness,  Olsen,  to  the  surprise  of  both  the  state 
and  defense,  appeared  to  be  in  a  state  of  mental  collapse. 
His  testimony,  as  appears  by  the  record,  is  of  no  value 
whatever  as  being  in  support  of  the  facts  alleged  in  the  in- 
formation. He  was  unable  to  identify  either  of  the  appel- 
lants with  any  degree  of  certainty  as  being  persons  he  had 
ever  seen  before.  He  was  not  able  to  testify  that  a  rob- 
bery had  been  committed.  The  following  appears  in  the 
record  of  his  direct  examination : 

"Question.  Did  you  have  some  money  taken  away  from 
you  over  there,  Edward?  Answer.  I  don't  know.  It 
may  be.  I  guess  I  had  some  money  in  my  pocket.  I  spent 
it  Q.  Do  you  remember  how  much  money  you  had  ?  A. 
No,  I  don't  remember.  I  think  it  was  somewhere  around 
fifty  cents,  or  something  like  that.  Q.  The  money  was 
all  gone?    A.    I  believe  so." 

The  record  shows  that  on  the  same  day  the  verdict  of 
the  jury  was  returned  the  prosecuting  witness  was  duly 
adjudged  to  be  an  insane  person,  and  was  committed  to 
the  asylum  for  the  insane.  It  is  manifest,  therefore,  that 
he  was  laboring  under  the  same  disability  when  he  was 
upon  the  witness  stand,  and  he  was  for  that  reason  an  in 
competent  witness.  His  testimony  must  therefore  bf  en- 
tirely eliminated. 

The  state  introduced  another  witness, — one  Winkler, — 
who  testified  that  on  the  day  of  the  alleged  crime  he  was 
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employed  as  a  section  foreman  on  the  line  of  the  Seattle 
&  International  railroad ;  that  Olsen  came  along  the  track 
where  the  witness  was  in  charge  of  his  men,  and  told  the 
witness  that  he  had  been  drinking  with  two  men  the  night 
before,  and  he  was  afraid  they  would  take  his  money ;  that 
Olsen  described  the  appearance  of  the  men,  and  then  said 
he  was  going  over  to  a  little  house,  which  stood  some  seven 
hundred  feet  from  the  track,  tvhere  he  wanted  to  sleep, 
for  a  time,  and  asked  the  witness  not  to  let  any  one  know 
he  was  there ;  that  a  few  minutes  afterwards  two  men  came 
along  the  railway  track,  whose  appearance  corresponded 
with  the  description  given  by  Olsen,  and  the  witness 
identified  the  appellants  as  being  the  same  men ;  that  they 
stopped,  and  talked  with  the  witness,  and  then  moved  on 
down  the  railroad ;  that  a  few  minutes  after  these  men  left 
Olsen  came  out  of  the  little  house  aforesaid,  he  being 
bareheaded,  and  in  his  stocking  feet;  that  his  head  was 
swollen,  and  stained  with  blood,  and  black  marks  appeared 
upon  his  throat  and  face;  that  Olsen  then  said,  *'The 
tall  man  got  my  head  between  Jiis  legs  and  the  other  hit 
me  on  the  head."  The  witness  thinks  ten  or  fifteen  min- 
utes had  elapsed  between  the  time  the  men  left  and  the 
time  Olsen  came  out  to  him  as  above  stated.  The  witness 
at  once  looked  down  the  railroad  track,  where  he  could  see 
for  a  distance  of  two  miles,  but  did  not  see  appellants. 
He  then  discovered  and  followed  the  tracks  of  two  men  for 
a  distance  of  about  five  hundred  feet  along  the  county 
road  and  thence  by  a  "skid  road"  to  the  little  house  where 
Olsen  had  been.  The  witness  observed  that  one  of  the  ap- 
pellants wore  heavy  shoes  and  the  other  light  shoes,  and 
the  tracks  he  followed  were  made  by  one  person  wearing 
heavy  shoes  and  by  one  wearing  light  shoes.  The  above  is 
a  substantial  statement  of  the  testimony  as  to  circum- 
stances which  may  be  said  to  connect  appellants  with  the 
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alleged  robbery.  If  the  testimony  of  the  prosecuting  wit- 
ness could  be  held  to  be  competent,  he  was  unable,  as  above 
stated,  to  testify  that  a  robbery  had  been  in  fact  commit- 
ted. The  following  evidence  upon  that  point  appears  in 
the  record  of  the  witness  Winkler's  testimony : 

"Question.  Do  you  know  whether  or  not  Ed.  Olsen 
reported  at  that  time  what  money  he  lost  ?  Answer.  No, 
sir ;  he  did  not  report  to  me  ^hat  he  lost.  He  said  they 
took  all  he  had.  When  he  went  in  there  he  showed  me 
his  money.  He  had  $7.50  in  one  pocket  and  in  the  other 
pocket  he  pulled  out  a  stocking  with  some  money  in  it; 
but  I  do  not  know  how  much  was  in  there." 

The  record  does  not  disclose  that  any  objection  was 
made  to  said  question,  or  that  any  motion  was  made  to 
strike  the  answer.  Should  it  be  urged  that  the  said  evi- 
dence was  hearsay,  still  it  is  in  the  record,  and  went  to  the 
jury  without  objection.  It  is  true,  at  the  close  of  the 
state's  evidence  the  appellants'  counsel  asked  the  court  to 
instruct  the  jury  to  find  a  verdict  of  not  guilty,  on  the 
ground  thKt  there  was  not  sufficient  evidence  to  go  to  the 
jury ;  but  the  request  amounted  to  a  general  challenge  of 
all  the  state's  evidence,  and  did  not  demand  the  elimina- 
tion of  any  particular  portions  by  reason  of  incompetency 
or  immateriality.  But,  aside  from  this  question,  we  be- 
lieve the  evidence  was  competent  as  a  part  of  the  res 
gestae  of  the  alleged  crime.  The  statement  of  the  person 
alleged  to  have  been  robbed  was  made  almost  immediately 
after  the  time  of  the  allied  offense.  Declarations  of  the 
person  robbed,  when  of  the  res  gestae,  are  admissible  in 
evidence.  2  Bishop,  New  Criminal  Procedure,  §  1007a  1. 
Slate  V.  Ah  Loi,  5  Nev.  99 ;  Rex  v  Winh,  6  Car.  &  P. 
397. 

In  the  last  case  cited — an  English  case — ^the  declaration 
was  made  some  hours  after  the  commission  of  the  robbery. 
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It  may  be  urged  that,  because  of  the  manifestly  irrespon- 
sible condition  of  the  prosecuting  witness  at  the  time  of  the 
trials  his  declaration  so  made  should  not  be  considered. 
But  we  find  from  the  record  that  the  date  of  the  crime 
as  charged  was  December  21,  1900,  and  the  date  of  the 
trial  was  February  23,  1901,  more  than  two  months  hav- 
ing elapsed  meanwhile.  There  is  nothing  in  the  record 
to  indicate  that  the  prosecuting  witness  was  not  entirely 
sane  and  responsible  at  the  time  the  declaration  was  made. 
We  therefore  think  that  the  record  shows  this  evidence  to 
be  competent,  and,  the  jury  having  found  the  appellants 
guilty,  we  will  not  disturb  the  verdict. 
The  judgment  is  affirmed. 

Reavis,    C.    J.,    and    Fullebton,    Dunbak,   White, 
Mount  and  Anders,  JJ.,  concur. 


[No.   4021.     Decided   NoYember   25,   1901.] 

T.  F.  McMillan,  Respondent^  v.  City  of  Tacoma,  Ap- 

pellant. 

TAXATION  —  FOBECLOSUBE    OF    DEUNQUENCT    CERTIFICATE  —  PAYMENT 
OF  PRIOR  TAXES  —  LOCAL  ASSESSMENTS. 

Lavs  1899,  p.  802,  §  20,  which  requires  the  holder  of  a  general 
tax  delinquency  certificate  to  "pay  all  taxes  that  have  accrued  on 
the  property"  before  he  shall  be  entitled  to  Judgment  foreclosing 
his  lien,  does  not  require  the  payment  of  street  assessments  but 
refers  merely  to  the  general  taxes,  and  special  taxes  assessed  in 
the  same  manner  as  general  taxes,  in  the  absence  of  express  pro- 
visions in  the  general  revenue  law  clearly  showing  an  intention 
to  include  local  assessments  within  its  operation,  inasmuch  as 
the  basis  of  the  forms  of  assessment  is  entirely  distinct,  and  the 
legislature  itself  has  interpreted  the  revenue  law  by  recognizing 
general  tax  liens  as  paramount  to  local  assessments,  by  the  pro- 
vision in  Laws  1899,  p.  80,  S  Hf  that  a  deed  upon  foreclosure  and 
sale  for  street  assessment  liens  in  cities  of  the  first  class  shall 
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convey  the  entire  title,  "stripped  of  all  prior  liens  or  claims, 
excepting  unpaid  installments  and  general  taxes." 

Appeal  from  Superior  Court,  Pierce  County. — Hon. 
William  H.  Snell,  Judge.    Affirmed. 

William  P.  Reynolds  and  Emmett  N.  Parker,  for  ap- 
pellant. 

Fremont  Campbell,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Hadley,  J. — ^Eespondent  is  the  owner  of  a  general  tax 
certificate  of  delinquency  issued  by  the  county  of  Pierce 
for  delinquent  taxes  upon  certain  real  estate  in  said  county 
for  the  year  1895.  In  addition  to  the  amount  paid  for 
the  certificate,  he  also  paid  the  delinquent  taxes  upon  said 
property  for  subsequent  years,  and  thereafter  commenced 
this  suit  to  foreclose  his  lien  under  said  certificate,  and 
made  the  owner  of  the  property  and  the  appellant,  the  city 
of  Tacoma,  parties  defendant  in  the  suit.  The  city  of  Ta- 
coma answered  the  complaint,  and  alleged  facts  showing 
the  existence  of  a  street  assessment  lien  in  its  favor  upon 
the  same  property,  and  asked  that  the  respondent  be  denied 
judgment  for  his  tax  lien  unless  he  should  first  pay  or 
tender  to  said  city  the  full  amount  of  said  street  assess- 
ment lien.  To  said  answer  the  respondent  demurred,  and 
the  demurrer  was  by  the  court  sustained.  Appellant  duly 
excepted  to  said  ruling  of  the  court,  elected  to  stand  upon 
its  said  answer,  and  refused  to  further  plead.  Thereafter 
judgment  was  entered  establishing  respondent's  tax  lien 
as  superior  to  all  other  liens,  and  particularly  declaring  the 
lien  of  the  appellant  for  street  assessments  as  junior  and 
inferior  to  the  general  tax  lien.  From  said  judgment  the 
city  of  Tacoma  has  appealed. 
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Appellant's  contention  is  that^  before  respondent  is  en- 
titled to  judgment  foreclosing  his  lien,  he  is  required  to 
"pay  all  taxes  that  have  accrued  on  the  property,"  as  pro- 
vided by  §  20,  p.  302,  of  the  amendatory  revenue  law  of 
1899,  and  that  the  word  "taxes,"  as  there  used,  means 
local  assessments  as  well  as  general  taxes.  In  support  of 
the  above  position  our  attention  is  directed  to  certain  por- 
tions of  the  revenue  law,  and  from  certain  words  used  it 
is  argued  that  the  legislature  meant  to  include  local  as- 
sessments in  the  provision  above  mentioned.  Our  atten- 
tion is  first  directed  to  §  58,  p.  162^  Laws  1897,  and 
particularly  to  the  proviso  at  the  close  of  said  section, 
which  reads  as  follows: 

"Provided,  that  no  taxes,  except  special  taxes,  shall  be 
extended  upon  the  tax  rolls  until  the  property  valuations 
are  equalized  by  the  state  board  of  equalization  for  the 
purpose  of  raising  the  state  revenue." 

It  is  urged  that  the  words  "special  taxes"  here  used 
must  refer  to  local  assessments.  We  agree,  however,  with 
respondent's  contention  that  the  words  used  refer  to  spe- 
cial taxes  levied  after,  the  manner  of  general  taxes.  Our 
laws  permit  special  taxes  to  be  levied  for  school  and  road 
purposes.  They  are  levied  as  so  many  specified  mills  upon 
the  dollar  upon  all  the  taxable  property,  real  and  personal, 
within  a  given  district.  They  are  certified  to  the  county 
auditor  by  the  local  authorities,  extended  upon  the  county 
tax  rolls,  and  collected  by  the  county  treasurer  in  the 
same  manner  as  general  taxes.  Whatever  may  be  said  as 
to  the  practical  operation  of  the  exception  in  the  proviso 
invoked  by  appellant  when  applied  to  special  taxes  of  the 
classes  we  have  indicated,  we  believe  that  it  was  so  in- 
tended, and  was  not  intended  to  refer  to  local 
street  assessments,  which  involve  a  subject  not  then  being 
considered  by  the  legislature. 
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It  is  suggested  that  the  revenue  law  will  not  be  con- 
strued as  ignoring  local  assessments  unless  it  clearly  ap- 
pears that  such  was  the  intention  of  the  legislature,  and  in 
support  of  the  position  that  it  was  not  the  intention  to  ex- 
clude such  assessments  from  the  consideration  here  in- 
volved we  are  further  referred  to  §  79,  p.  174,  Laws  1897. 
The  following  portion  of  the  section  is  particularly  cited, 
to-wit : 

"The  person  or  authority  who  shall  collect  or  receive 
the  same  shall  give  a  certificate  that  such  taxes  have  been 
80  paid." 

From  the  use  of  the  words  "person  or  authority"  ap- 
pellant draws  the  inference  that  the  owner  of  the  property 
who  seeks  to  redeem  is  required  to  pay  outstanding  and 
unpaid  taxes  and  assessments  to  some  one  other  than  the 
county  treasurer,  and  that  in  this  instance  it  refers  to  the 
city  treasurer  as  the  one  authorized  to  receive  payment 
of  street  assessments.  We  think  the  section  cannot  be  so 
oonstrued.  The  language  refers  only  to  taxes,  no  mention 
being  made  of  special  assessments ;  and  such  an  inference 
is  too  remote  to  be  entertained.  Frequent  reference  is 
made  by  counsel  to  the  use  of  the  word  "assessments"  in 
the  revenue  law,  and  it  is  urged  that  the  term  refers  to 
local  assessments.  We  think  such  was  not  the  intention. 
The  subject  under  consideration  is  that  of  general  taxa- 
tion. The  title  of  the  act  of  1897  is,  "An  act  to  provide 
for  the  assessment  and  collection  of  taxes  in  the  state  of 
Washington"  (Laws  1897,  p.  136).  The  act  of  1899  is 
simply  amendatory  of  the  act  of  1897.  Every  detail  of 
the  revenue  statutes  relates  to  the  assessment,  levy,  and 
collection  of  general  taxes  upon  all  property,  real  and  per- 
sonal, which  is  not  specially  declared  as  exempt.  The 
theory  upon  which  general  taxation  proceeds  is  entirely 
distinct  from  that  of  local  assessments.    General  taxation 


862  McMillan  v.  tacoma. 

Opinion    of    the    Court — Hadley,    J.        [26    Wash. 

is  sought  to  be  enforced  against  all  classes  of  property 
upon  an  ad  valorem  basis,  while  local  assessments  are  lim- 
ited to  real  property  within  a  given  district,  and  are  based 
entirely  upon  the  theory  of  special  benefit  by  which  the 
value  of  property  is  enhanced  in  excess  of  the  general 
good.  General  taxation  is  enforced  to  serve  the  necessary 
purposes  of  government,  while  local  assessments  are  en- 
forced to  serve  mere  local  convenience,  and  for  the  addi- 
tional benefit  of  private  property  holders.  These  diiBFer- 
ences  have  made  it  necessary  to  recognize  taxation  and 
local  assessments  as  distinct  subjects,  and,  unless  a  general 
revenue  law  contains  provisions  which  clearly  are  intended 
to  relate  to  local  assessments,  it  must  be  held  that  they  ar0 
not  included  within  the  operation  of  the  law.  We  find 
nothing  in  our  revenue  law  which  convinces  us  that  it  was 
the  intention  of  the  legislature  to  extend  its  provisions  to 
local  assessments.  Appellant's  contention  that,  before  a 
foreclosure  can  be  had  upon  a  delinquent  tax  certificate, 
payment  must  be  made  not  only  of  other  delinquent  gen- 
eral taxes,  but  also  of  street  assessment  liens,  is  in  conflict 
with  the  spirit  of  our  revenue  law  as  it  has  existed  for 
years.  Section  93,  p.  316,  Laws  1891,  contains  the  folr 
lowing: 

"The  said  lien  shall  have  priority  to  and  shall  be  fully 
paid  and  satisfied  before  any  recognizance,  mortgage, 
judgment,  debt,  obligation  or  responsibility  to  or  witii 
which  said  real  estate  may  become  charged  or  liable." 

Stronger  language  could  not  be  employed  to  declare  the 
general  tax  lien  paramount  over  every  other  possible  lien 
or  burden  to  which  property  may  be  subjected.  The  iden- 
tical language  above  employed  has  been  carried  forward 
into  subsequent  statutes,  and  is  found  in  the  following 
Session  Laws:  Laws  1893,  p  358,  §79;  Laws  1895,  p. 
516,  §  19;  Laws  1897,  p.  174,  §  78.     There  has  been  no 
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repeal  or  modification  of  the  statute  as  it  was  left  in  1897, 
and  the  same  is  now  the  law.  Under  that  declaration  of 
the  legislature  it  must  be  held  that  the  holder  of  a  delin- 
quent general  tax  certificate  is  not  required  to  pay  local 
street  assessment  liens  before  he  can  proceed  to  foreclose 
and  sell  under  his  general  tax  lien.  He  is  entitled  to  a 
decree  establishing  his  tax  lien  as  paramount  and  superior 
to  all  other  liens  or  charges  against  the  property. 

As  a  further  assurance  of  the  intent  and  policy  of  the 
legislature  upon  this  subject  we  refer  to  chapter  51  of  the 
Session  Laws  of  1897.  The  subject  of  the  act  relates  to 
a  method  for  foreclosure  and  sale  for  street  assessment 
liens  in  cities  of  the  first  class.  The  method  outlined  is 
not  made  mandatory,  but  cities  of  the  first  class  may  fol- 
low it  at  their  option,  or  may  pursue  any  existing  charter 
method.  Under  the  plan  outlined  in  this  statute,  the 
lands  are  sold  through  the  county  treasurer,  and  redemp- 
tion from  such  sales  may  be  made  as  provided  by  law  for 
redemption  from  sales  on  execution,  except  that  the  treas- 
urer performs  the  duties  ordinarily  performed  by  the  sher- 
iff in  redemption  from  execution  sales.  Section  11  of  the 
act  (Laws  1897,  p.  80)  is  as  follows: 

"When  the  time  for  redemption  shall  have  expired,  the 
treasurer  shall  execute  a  deed  to  the  person  entitled  under 
the  law,  which  deed  shall  be  conclusive  of  all  things  per- 
taining to  any  and  all  of  the  prior  proceedings,  and  con- 
vey the  entire  title  to  the  property  therein  described, 
stripped  of  all  prior  liens  or  claims,  excepting  unpaid 
installments  and  general  taxes." 

Thus  the  legislature  expressly  provided  that  the  sale  for 
street  assessments  should  convey  the  entire  title  stripped 
of  all  prior  liens  or  claims  "except  unpaid  installments 
and  general  taxes,"  thereby  unmistakably  making  the  gen- 
eral tax  lien  superior  to  the  street  assessment  lien. 
This  policy  of  the  legislature  is  not  only  wise,  but,  in  the 
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nature  of  things,  is  necessary,  in  order  that  the  existence 
and  continuation  of  government  may  not  be  imperiled.  The 
state  and  its  subordinate  municipalities  cannot  exist  with- 
out the  collection  of  public  revenue,  and  serious  confusion 
would  result  if  the  lien  of  taxes  levied  for  that  purpose 
should  be  made  inferior  to,  or  equal  with,  local  assess- 
ments or  other  liens. 

We  think  the  judgment  of  the  lower  court  was  right, 
and  it  is  therefore  affirmed. 

Reavis^   C.    J.,    and   Fullebton,   Dunbae,   Andebs, 
Mount,  and  White^  J  J.,  concur. 


[No.   4080.     Decided   November   26,   1001.] 

Eveeett  Watee  Company,  Respondent,  v.  T.  C.  Flem- 
ing et  (d.,  as  Board  of  Equalization  of  Snohomish 
County,  Appellants, 

TAXATION  —  EQUALIZATION  —  NOTICE  —  BEBVICE  BY  MAIL  —  TIME. 

Where  the  notice  required  by  Bal.  Code,  9  1714,  to  be  given  a 
property  owner  of  a  proposed  Increase  by  the  board  of  equaliza- 
tion in  his  assessment  is  sent  by  mail,  such  notice  is  governed 
by  Id.,  S  4891,  which  provides  that  in  case  of  the  service  of  notice 
by  mail  the  time  of  service  shall  be  double  that  required  in  a 
case  of  personal  service.  {Letois  v.  Bishop^  19  Wash.  312,  affirmed.) 

SAME  —  INSUFFICIENCY  OF  SERVICE. 

Under  Bal.  Ck>de,  9  1714,  subd.  3,  which  authorizes  the  board  of 
equalization  to  raise  an  assessment  "after  at  least  five  days* 
notice  shall  have  been  given  in  writing  to  the  owner  or  agent"  of 
the  property  to  be  aftected,  a  notice  •  requiring  the  property 
owner  to  appear  before  the  board  "within  five  days  from  the  date 
of  this  notice"  is  insufficient. 

SAME. 

The  fact  that  the  board  of  equalization  does  not  act  upon  a 
property  owner's  assessment  until  more  than  five  days  have 
elapsed  after  notice  to  him  would  not  cure  the  service  of  inade- 
quate notice  upon  him,  since  the  statute  contemplates  a  notice 
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to  the  property  owner  with  a  date  certain,  fixed  for  his  appear- 
ance more  than  five  days  after  the  service  of  the  notice. 

Appeal  from  Superior  Court,  Snohomish  County. — 
Hon.  John  C.  Denney^  Judge.    Affirmed. 

//.  D.  Cooley,  Prosecuting  Attorney,  for  appellants. 
F,  IL  Brownell  and  J.  A.  Coleman,  for  respond^mt. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — This  cause  was  commenced  in  the  superior 
court  of  the  state  of  Washington  for  the  county  of  Sno- 
homish on  the  27th  day  of  August^  1901,  on  the  applica- 
tion of  the  plaintiff  for  a  writ  of  review.  The  affidavit 
upon  which  the  application  was  based  showed  that  the  de- 
fendants were  the  acting  board  of  county  commissioners 
of  Snohomish  county ;  that  on  the  5th  day  of  August,  1901, 
they  resolved  themselves  into  a  board  of  equalization  for 
said  county ;  that  on  the  said  5th  day  of  August,  the  asses- 
sor duly  certified  to  said  board  his  assessment  of  the  prop- 
erty of  said  county  for  said  year,  and  that  said  board  at- 
tempted to  raise  the  valuation  of  the  property  of  plaintiff 
from  the  value  placed  thereon  by  said  assessor,  which  value 
was  $42,868,  to  $84,000,  and  caused  an  order  to  that  ef- 
fect to  be  entered  upon  the  minutes  of  the  proceedings  of 
said  board.  The  affidavit  alleged  that  the  order  was  made 
without  jurisdiction,  and  was  void,  for  the  reason  that  no 
notice  as  required  by  §  1714  of  Bal.  Code,  was  ever  served 
upon  the  company  as  required  by  law.  The  writ  of  review 
was  issued,  and  the  superior  court  of  Snohomish  county 
held  that  the  order  made  by  the  board  of  equalization 
raising  the  assessment  on  the  plaintiff's  property  as  afore- 
said was  void. 

The  only  question  that  is  presented  here  is  as  to  the 
sufficiency  of  the  notice  given  by  the  board  of  equalization 
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to  the  Everett  Water  Company,  the  respondent  herein.  It 
is  conceded  that  the  notice  was  mailed  on  the  I7th  day  of 
August,  and  the  proceeding  by  the  board  of  equalization 
in  raising  the  assessment  was  upon  the  24th  day  of  Au* 
gust, — less  then  ten  days  from  the  date  of  the  notice.  We 
decided  in  Lewis  v.  Bishop,  19  Wash,  312  (63  Pac.  165), 
thf^t,  where  a  notice  is  given  by  mail,  it  is  governed  by 
§  4891,  BaL  Code,  and  that  the  time  of  service  should  be 
double  that  required  in  case  of  personal  service.  It  is 
conceded  by  the  appellants  that  this  case  falls  squarely 
within  the  rule  announced  in  Lewis  v.  Bishop,  but  it  is  con- 
tended that  such  announcement  was  merely  dictum,  and 
that  the  case  had  been  decided  upon  another  proposition ; 
that  it  was,  therefore,  not  necessary  for  the  court  to  pass 
upon  the  question  of  a  service  by  mail ;  and  that  the  statute 
cited  has  no  reference  to  notices  of  this  character,  but  that 
it  was  intended  to  apply  solely  to  civil  actions  in  the  su- 
perior courts  of  the  state.  From  an  examination  of  the 
statutes  we  are  not  inclined  to  recede  from  the  position 
taken  in  that  case.  But  the  judgment  of  the  lower  court 
would  have  to  be  aflSrmed  in  any  event  in  this  case  for  the 
reason  that  the  requirements  of  §1714,  in  relation  to  no- 
tice, have  not  been  met  It  is  asserted  by  the  appellants, 
and  is  probably  shown  by  the  record,  that  the  respondent 
received  the  notice,  which  was  mailed  on  August  16th,  on 
August  17th ;  that  when  so  received  it  became  actual  no^ 
tice,  and  that,  therefore,  no  constructive  notice  or  notice 
by  mail  was  necessary.  This  is  probably  true,  but  the  stat- 
ute requires  that  at  least  five  days'  notice  must  be  given. 
Paragraph  3  of  §  1714  is  as  follows : 

"They  shall  raise  the  valuation  of  each  class  of  per- 
sonal property  which  in  their  opinion  is  returned  below 
its  fair  and  true  value  to  such  price  or  sum  as  they  believe 
to  be  the  true  and  fair  value  thereof,   and  they  shall 


EVERETT  WATER  CO.  v.  FLEMING.  867 

Nov.  1901.]        Opinion  of  the  Ck>urt — Dunbab,  J. 

raise  the  aggregate  value  of  the  personal  property  of  each 
individual  whenever  they  believe  that  such  aggregate  value 
is  less  than  the  true  valuation  of  the  taxable  personal 
property  possessed  by  such  individual  to  such  sum  or 
amount  as  they  believe  to  be  the  true  value  thereof,  after 
at  least  five  days^  notice  shall  have  been  given  in  writing 
to  the  owner  or  agent  thereof/' 

The  notice  in  this  case  was  as  follows : 

"Everett,  Wash.,  16th  August,  1901. 
General  Manager  Everett  Water  Co., 

Everett,  Wash. 
Dear  Sir: 

You  are  hereby  notified  to  appear  before  the  board  of 
equalization  within  five  days  from  the  date  of  this  notice 
and  show  cause  if  any,  why  the  personal  assessment  of 
your  company  for  the  year  1901,  should  not  be  raised  from 
$42,865  to  $150,000.  Board  will  be  in  session  from  the 
19th  to  the  24th  of  this  month. 

Tours  truly, 
(Seal)  W.  H.  Ross, 

County  Auditor  and  Clerk  of  Board  of  Equalization." 

It  will  be  observed  that  the  statute  provides  that  this 
action  shall  be  taken  after  at  least  five  days'  notice  shall 
have  been  given  to  the  owner,  and  the  notice  calls  upon 
the  company  to  appear  within  five  days  from  the  date  of 
the  notice.  So  it  would  seem  that  in  any  event  the  statu- 
tory notice,  without  which  the  valuation  cannot  be  raised, 
and  which  is  a  jurisdictional  prerequisite,  was  not  given. 
It  is,  however,  contended  by  the  appellants  that,  inasmuch 
as  the  board  did  not  act  until  the  24th  day  of  August, 
fully  five  days  had  elapsed  between  the  date  of  the  notice 
and  the  action  of  the  board  in  raising  the  assessment.  But 
we  think  the  statute  contemplates  a  notice  given  to  the 
property  holder  with  a  date  certain,  fixed  for  his  appear- 
ance, and  that  that  certain  date  must  be  fixed  more  than 
five  days  from  the  service  of  the  notice ;  that  the  property 
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owner  is  not  compelled  by  the  law  to  be  in  constant  at- 
tendance upon  the  board  of  equalization  during  its  entire 
session,  but  has  a  right  to  have  his  day  in  court  fixed 
and  determined  by  the  notice. 

The  judgment  will  therefore  be  affirmed. 

"Reavis,  C.  J.,  and  Fullertox^  Mount  and  Hadlet. 
JJ.,  concur. 

Anders  and  Wiiite^  JJ.,  concur  in  the  result. 


[No.   4056.     Decided   XoTember   27,   1901.] 

S.  A.  Callvert^  as  Commissioner  of  Pvhlic  Lands,  et  al.. 
Appellants,  v.  Richard  Wixsor  et  ah,  as  Board  of  Re- 
gents of  the  University  of  Washington,  Respondents. 

UNIVERSITY  LANDS  —  AUTHORITY  TO  BELL  —  IX  WHAT  BOARD  VESTED  — 
CONSTRUCTION  OF  STATUTE. 

The  authority  vested  in  the  board  of  regents  of  the  state  uni- 
versity by  the  act  of  March  14,  1893  (Laws  1893,  p.  293)  to  seU 
the  state  university  site  ia  the  city  of  Seattle,  which  had  been 
originaUy  donated  for  university  purposes,  and  apply  the  pro- 
ceeds of  sale  towards  the  purchase  and  construction  of  a  new 
site  and  building,  was  not  abrogated  so  as  to  vest  the  power  of 
sale  in  the  state  land  commissioners  by  the  passage  of  the  act  of 
March  16,  1893,  which  provide  (Laws  1893,  p.  387,  5  5)  that  the 
said  board  of  state  land  commissioners  should  have  full  supervis- 
ion and  control  of  all  public  lands  granted  to  the  state  for  common 
school,  university  and  all  other  educational  purposes,  and  should 
possess  and  exercise  over  such  lands  all  the  authority,  power  and 
functions  and  should  perform  all  the  duties  which  the  state 
land  commission,  the  state  school  land  commission  and  the  state 
board  of  equalization  and  appeal  for  the  appraisement  of  tide 
and  shore  lands  had  and  exercised,  since  the  latter  act  expressly 
restricted  its  operation  by  making  it  apply  to  public  lands  ouly 
"so  far  as  the  same  shall  not  have  been  disposed  of  and  not  ap- 
propriated by  law  to  any  specific  public  use." 
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SAME  —  BEPEAL  BT  IMPLICATION. 

The  power  conferred  by  the  act  of  March  14,  1893,  on  the  re- 
gents of  the  state  university  to  sell  a  certain  ten  acre  tract  of 
land  cannot  be  construed  as  repealed  by  the  acts  of  1895  and  1897 
vesting  control  of  state  lands  In  the  board  of  land  commissioners, 
since  the  repealing  clauses  of  those  statutes  (Laws  1895,  p.  570, 
9106;  Laws  1897,  p.  262,  8  70)  which  expressly  repeal  various 
prior  acts  conferring  on  certain  boards  control  over  the  state 
lands,  omit  any  reference  to  the  university  act  of  1893,  and  a  re- 
peal should  not  be  implied,  inasmuch  as  there  is  not  an  irrecon- 
cilable repugnancy  between  them,  nor  an  evident  intent  to  com- 
prise in  the  later  enactments  a  sole  and  complete  system  of  leg- 
islation on  the  subject,  ezdusive  of  boards  not  therein  expressly 
mentioned. 

STATUTES  —  TITLE  OF  ACT. 

The  title  of  an  act  declaring  that  its  object  is  to  provide  "for 
the  location,  construction  and  maintenance  of  the  university  of 
Washington"  is  broad  enough  to  embrace  an  authorisation  of  sale 
of  a  tract  of  land  and  the  devotion  of  its  proceeds  for  the  purpose 
expressed  in  the  title. 

Appeal  from  Superior  Court,  King  County. — Hon. 
G.  Meade  Emoby^  Judge.    Affirmed. 

W.  B.  Strattofij  Attorney  General,  E.  W.  Ross,  C.  C. 
Dalton  and  B.  A.  Bollinger,  for  appellants. 

Clise  &  King,  John  P.  Hoyt  and  Richard  Winsor,  for 
respondents. 

The  opinion  of  the  court  was  delivered  by 

White,  J. — This  suit  was  brought  by  appellants  against 
respondents  to  restrain  and  enjoin  them  from  selling,  or 
offering  for  sale,  or  attempting  to  sell,  a  oertain  ten-acre 
tract  of  land  in  the  city  of  Seattle,  known  as  the  '^old  uni- 
versity site,"  The  respondents  appeared  and  demurred 
to  the  complaint  on  the  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action  or  to  entitle  the 
plaintiffs  to  the  relief  demanded.  The  court  sustained  the 
demurrer,  to  which  ruling  plaintiffs  excepted.     Plaintiffs 
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refused  to  further  plead^  and  elected  to  stand  on  the  com- 
plaint, and  the  cause  was  thereupon  dismissed.  To  the 
judgment  of  dismissal  the  plaintiffs  excepted,  and  appeal 
from  the  same. 

The  issue  presented  upon  this  appeal  is  the  question  as 
to  whether  the  authority  to  dispose  of  or  lease  the  said  ten- 
acre  tract  is  conferred  by  law  upon  the  board  of  state  land 
commissioners  or  uppn  the  board  of  regents  of  the  univer- 
sity of  Washington.  The  power  of  disposition  of  this  land 
is  claimed  on  the  part  of  the  appellants  by  virtue  of  an  act 
approved  March  16,  1897  (Session  Laws  1897,  p.  229), 
and  the  acts  theretofore  passed  which  were  superseded  by 
said  act  of  1897,  to-wit,  the  act  approved  March  15,  1893 
(Session  Laws  1893,  p.  386),  and  the  act  approved  March 
26,  1895  (Session  Laws  1895,  p.  527).  These  acts  will 
be  referred  to  hereafter  as  "land  conmiissioners'  acts."  Re- 
spondents claim  the  right  to  dispose  of  the  said  land  under 
§§  7  and  8  of  an  act  approved  March  14,  1893  (Session 
Laws  1893,  p.  297).  This  act  will  be  referred  to  hereafter 
as  the  "university  act"  On  January  11,  1861,  the  terri- 
torial legislature  passed  an  act  constituting  Daniel  Bagley, 
John  Webster,  and  Edmund  Carr  a  board  of  commission- 
ers "to  select,  locate  and  receive  title  for  ten  acres  of  land 
within  the  vicinity  of  Seattle,  that  may  be  donated  to  the 
territory  of  Washington  for  a  site  for  the  territorial  uni- 
versity, and  to  select  and  locate  the  lands  donated  by  con- 
gress to  the  territory  of  Washington  for  university  pur- 
poses." By  this  act  the  board  was  authorized  and  directed 
"to  proceed  forthwith  to  make  selection  of  such  ten-acre 
lot  of  land  within  the  vicinity  of  Seattle  as  may  be  do- 
nated to  the  territory  for  imiversity  purposes  and  to  receive 
a  title  therefor,  and  the  same  to  have  recorded  in  the  public 
records  of  King  county,"  etc.  Session  Laws  1860-61,  p. 
16.  On  January  24,  1862,  the  territorial  legislature  pftssed 
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an  act  creating  a  board  of  nine  regents^  who,  with  their 
associates  and  successors  in  office,  were  constituted  a  board 
of  regents,  a  body  corporate  and  politic,  "with  perpetual 
succession,  under  the  name  of  the  University  of  the  Terri- 
tory of  Washington,  by  which  they  may  sue  and  be  sued, 
plead  and  be  impleaded,  in  all  the  courts  of  law  and 
equity,"  and  by  the  act  the  government  of  the  university 
was  vested  in  said  board  of  regents.  Session  Laws  1862-63, 
p.  477.  By  an  act  approved  January  31,  1867  (Session 
Laws  1866-67,  p.  114),  the  territorial  legislature  changed 
said  board  of  regei^ts  to  five,  and  provided  for  the  reap- 
pointment ef  the  board  by  the  legislature  every  two  years. 
This  act  repealed  all  former  acts,  but  provided  that  the 
power  and  authority  theretofore  vested  in  the  board  of  com- 
missioners should  vest  in  the  board  of  regents.  On  April 
16,  1861,  Arthur  Denny  and  Mary,  his  wife,  conveyed  to 
the  territory  of  Washington  8.32-14.25  acres  of  said  ten 
acres,  and  on  the  same  day  Charles  C.  Terry  and  Mary  J. 
Terry,  his  wife,  and  Edward  Lander,  conveyed  to  the  said 
territory  1.67-11.26  acres,  the  two  tracts  making  the  ten- 
acre  tract  in  controversy.  It  was  provided  in  the  deeds 
from  the  Dennys,  Terrys,  and  Lander  that,  if  the  terri- 
torial university  should  not  be  located  and  built  upon  the 
ten-acre  lot,  then  the  land  should  revert  to  and  immedi- 
ately vest  in  the  town  of  Seattle  for  the  ben^t  of  and  as 
a  site  for  a  university,  high  school,  or  college.  The  con- 
sideration, as  expressed  in  said  deeds,  was  that  said  univer- 
sity should  be  permanently  located  and  built  at  Seattle  on 
the  said  ten  acres.  The  territorial  university  was  built 
upon  this  tract,  and  remained  there  until  removed  as  here- 
inafter stated.  In  1891  the  legislature  (Session  Laws 
1891,  p.  229),  under  the  title  "An  act  providing  for  the 
establishment,  location,  maintenance  and  support  of  the. 
university  of  Washington,''  enacted  a  law  providing  for 
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the  creation  of  '^a  board  of  university  land  and  building 
commissioners."  This  act  provided  that  this  board  should 
locate  the  university  of  Washington  on  a  tract  of  land, 
not  exceeding  160  acres,  within  a  radius  of  six  miles  from 
the  present  site  of  the  university  in  the  city  of  Seattle,  in 
section  16,  township  25  north,  of  range  4  east,  in  the  city 
of  Seattle.  This  selected  tract  was  a  school  section  be- 
longing to  the  state.  The  act  provided  for  the  construction 
by  this  board  of  a  university  building,  etc.,  and  that  the 
buildings  on  the  ten-acre  tract,  and  so  much  of  the  ground 
as  was  absolutely  necessary,  should  continue  to  be  used 
for  university  purposes,  under  the  direction  of  the  board 
of  regents,  until  on  or  before  the  first  of  March,  1893, 
when  the  university  and  all  its  movables  should  be  moved 
to  the  new  university  building.  It  was  also  provided  that 
the  state  treasurer  should  keep  a  separate  and  permanent 
fund,  into  which  should  be  paid  all  moneys  received  from 
the  si^le  of  university  lands,  and  all  appropriations  made 
by  the  state  for  the  maintenance  of  the  university,  and  all 
other  moneys  paid  or  received  for  the  use  of  said  university 
from  other  sources,  and  payments  out  of  said  university 
fund  should  be  made  only  in  warrants  issued  by  the  state 
auditor  upon  accounts  certified  by  said  board  of  university 
land  and  building  conmiissioners,  or  as  otherwise  provided 
by  law.  The  act  provided  that  the  board  of  university 
land  and  building  conmiissioners  might  sell  at  public  or 
private  sale  as  a  whole,  or  might  subdivide  into  lots  and 
sell,  the  said  ten  acre  tract.  The  act  further  provided  that 
the  new  site  should  not  be  selected  and  the  said  ten  acres 
should  not  be  sold  until  the  original  donors  of  said  tea 
acre  tract,  their  successfors  or  assigns,  and  the  corporate 
authorities  of  the  city  of  Seattle,  should  have  executed 
and  delivered  to  the  board  of  '^university  land  and  build- 
ing conmiissioners"  deeds  forever  quit-claiming  and  re- 


CALLVBRT  v.  WINSOR  878 

Nov.  1901.]        Opinion  of  the  Court— Whitb,  J. 

leasing  to  the  state  of  Washington  the  said  ten  acre  tract. 
The  act  further  provided  that  as  soon  as  the  new  site  was 
selected  and  secured,  and  the  title  approved  by  the  attor- 
ney general,  the  board  of  university  land  and  building 
commissioners  should  proceed  with  the  construction  on 
said  new  site  of  a  university  building  of  such  dimensions 
as  might  be  necessary  to  meet  the  wants  of  the  state,  and 
such  other  buildings  as  might  be  necessary  for  the  use  of 
the  officers,  professors,  students,  etc.  The  main  university 
building  was  to  be  built  of  brick  or  stone.  The  accounts 
certified  to  the  auditor  by  the  board,  for  materials  and 
labor  performed  imder  the  building  contracts  entered  into 
as  contemplated  by  the  act,  were  to  be  audited  by  the 
auditor  and  warrants  drawn  on  the  state  treasurer;  and 
it  was  made  the  duty  of  .the  treasurer  to  pay  such  warrants 
out  of  the  money  in  the  university  fund  not  otherwise  ap- 
propriated. There  was  no  direct  appropriation  of  a  spe- 
cific sum  to  pay  for  the  work  at  the  session  of  the  legis- 
lature of  1891.  The  quitclaim  deeds  from  the  original 
donors,  their  successors  and  assigns,  and  the  city  of  Se- 
attle, required  by  this  act,  were  made  and  filed  for  record 
in  the  auditor's  office  of  King  county,  Washington,  on  the 
21st  day  of  Apxil,  1891.  The  deeds  from  Lander  and 
Arthur  A.  Denny  and  wife  contained  the  following  con- 
ditions : 

^^This  grant  is  upon  the  following  conditions  to  be  kept 
and  performed  by  the  said  state  of  Washington,  party  of 
the  second  part,  to-wit:  The  said  state  of  Washington, 
party  of  the  second  part,  shall  cause  to  be  duly  passed  by 
the  state  legislature  and  approved  by  its  governor  proper 
enactments  authorizing  the  said  state  by  its  proper  offi- 
cers or  agents  for  the  purpose  of  carrying  out  the  condi- 
tions of  this  grant,  to  contract  for  or  procure  by  pur- 
chase or  otherwise  the  fee  to  sufficient  lands  within  a  dis- 
tance of  six  miles  of  the  present  so-called  university  site 
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in  said  city  of  Seattle.  Said  land  to  be  forever  used  ex- 
clusively for  state  university  purposes,  and  shall  be  in  a 
compact  body  of  not  less  than  one  hundred  acres  in  ex- 
tent; that  said  enactment  shall  further  authorize  the 
state  of  Washington,  through  its  proper  oiEcers  or  agents, 
to  contract  for  the  sale  of  the  lands  comprising  the  pres- 
ent so-called  university  site  in  the  said  city  of  Seattle,  of 
which  the  aforesaid  described  lands  are  a  part  and  parcel, 
at  such  time  as  the  said  state  of  Washington,  party  of 
the  second  part,  shall  have  procured  by  its  proper  officer 
or  agents  by  lawful  contracts,  other  lands  as  aforesaid  for 
state  university  purposes;  that  said  enactments  shall  au- 
thorize the  sale  of  the  land  hereinbefore  described  in  such 
parcels  and  for  such  prices  as  may  be  most  advantageous 
to  the  interest  of  the  said  state  university,  and  the  con- 
tracts for  the  sale  of  said  lands  shall  be  upon  such  terms 
and  conditions  as  may  be  prescribed  in  said  enactment; 
provided,  however,  that  no  deed  or  instrument  conveying 
the  legal  title  to  any  of  the  said  premises  shall  be  made 
by  the  said  state  of  Washington  or  its  proper  officers  or 
agents  until  such  time  as  said  state  of  Washington  shall 
have  procured  the  fee  to  other  lands  for  the  purposes  of 
a  state  university  as  hereinbefore  provided,  and  shall  have 
erected  thereon  such  buildings  as  may  be  necessary  and 
suitable  for  the  purposes  of  such  state  university,  and 
shall  have  established  by  legal  enactment  the  location  of 
said  state  university  on  said  lands ;  provided  further,  that 
all  the  proceeds  of  the  sale  or  sales  of  the  lands  constitut- 
ing the  present  so-called  university  site  in  said  city  of 
Seattle  shall  be  used,  first,  for  the  purchase  of  other  lands 
for  state  university  purposes  as  hereinbefore  provided; 
second,  for  the  erection  of  necessary  and  suitable  buildings 
thereon  for  state  university  purposes  and  the  improvement 
of  said  land ;  third,  the  balance  to  be  invested  in  such  man- 
ner as  the  state  legislature  may  prescribe,  the  interest  aris- 
ing therefrom  to  be  used  in  the  support  and  maintenance 
of  the  state  university.  Provided,  however,  that  the  prin- 
cipal may  be  used  in  the  erection  of  additional  university 
buildings  on  said  lands;  that  said  enactments  shall  also 
provide  that  sufficient  of  the  present  so-called  university 
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site  in  said  city  of  Seattle  shall  continue  to  be  used  for 
state  university  purposes  until  such  time  as  other  suitable 
buildings  are  erected  upon  the  lands  to  be  procured  under 
the  terms  and  conditions  of  this  grant  and  said  legislative 
enactments.  This  deed  shall  become  operative  according 
to  its  terms  and  conditions  at  such  time  as  the  said  party 
of  the  second  part  shall  cause  enactments  to  be  passed  and 
approved  as  aforesaid  authorizing  the  fulfillment  of  the 
terms  and  conditions  of  this  instrument." 

The  deed  from  the  heirs  of  Charles  C.  Terry  and  wife 
contained  the  following: 

''This  grant  is  upon  the  following  conditions  to  be  kept 
and  performed  by  the  said  state  of  Washington,  party  of 
the  second  part,  to-wit:  The  said  state  of  Washington, 
party  of  the  second  part,  shall  by  its  proper  agents  pro- 
ceed to  locate  the  university  of  Washington  on  a  tract  of 
land  not  exceeding  one  hundred  and  sixty  acres  within 
a  radius  of  six  miles  of  the  present  site  o£  the  imiversity 
of  Washington  in  the  city  of  Seattle,  and  shall  forever 
reserve  the  same  from  disposal  or  sale  and  dedicate  the 
same  exclusively  to  educational  purposes,  and  erect  and 
maintain  thereon  a  university  building  of  such  dimen- 
sions as  shall  be  suited  to  the  wants  of  the  state  and  such 
other  buildings  as  may  be  necessary  in  connection  there- 
with, and  shall  proceed  to  sell  the  tract  of  land  now 
known  and  occupied  as  the  site  of  the  university  of 
Washington,  and  apply  the  proceeds  arising  from  the  sale 
thereof  to  the  construction  and  maintenance  of  said  new 
university  and  buildings." 

The  deed  from  the  city  of  Seattle  is  an  ordinary  quit- 
claim deed  made  by  the  mayor  and  city  clerk  of  the  city 
of  Seattle  under  an  ordinance  entitled  "An  ordinance  to 
authorize  the  mayor  and  city  clerk  of  the  city  of  Seattle 
to  make  a  deed  to  the  state  of  Washington,  on  the  fulfill- 
ment of  certain  conditions,  of  what  is  known  as  the  uni- 
versity site  and  property  in  said  city."  On  the  14th  of 
March,  1893  (Session  Laws  of  1893,  p.  293),  a  law  was 
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enacted  under  the  following  title:  ''An  act  providing  for 
the  location,  construction  and  maintenance  of  the  univer- 
sity of  Washington,  and  making  an  appropriation  there- 
for, and  declaring  an  emergency."  This  act  authorized 
and  directed  the  governor  of  the  state  to  buy  fractional 
section  16  in  township  26  north,  of  range  4  east,  Willa- 
mette Meridian,  from  the  proper  officer  of  the  state,  etc- 
The  board  of  r^ents  of  the  university  of  Washington 
were  authorized  and  empowered  by  this  act  to  select  from 
their  number  an  executive  committee  of  three  members, 
to  erect^  on  the  land  bought  by  the  governor,  university 
buildings,  etc.  The  act  also  provided  that,  after  the  pur- 
chase of  the  lands  by  the  governor  had  been  made,  the 
board  of  regents,  by  decision  of  six-eighths  of  their  num- 
ber, duly  ascertained  by  an  aye  and  nay  vote,  should  pro- 
ceed "to  sell  the  ten  acres  in  the  city  of  Seattle  known 
as  the  imiversity  grounds,  which  have  been  deeded  to  the 
state  by  A.  A.  Denny  and  others,  which  deeds  are  hereby 
accepted  and  made  part  of  this  act."  The  sale  of  such 
land  was  to  be  made  by  public  auction,  etc  It  is  further 
provided  in  said  act  that  all  of  the  ten  acres  in  the  city  of 
Seattle  known  as  the  university  grounds  "shall  remain  in 
the  charge  and  under  the  direction  of  the  board  of  re- 
gents until  the  new  buildings  are  ready  for  occupancy, 
when  the  university  and  all  of  its  movable  belongings 
shall  be  moved  to  them."  The  board  of  regents  were  au- 
thorized, from  time  to  time,  as  parts  of  the  ten  acre  tract 
were  sold,  to  authorize  the  purchaser  to  take  possession 
of  the  lot  or  lots  purchased ;  and  the  board  of  regents  were 
also  authorized  to  lease  all  unsold  portions  under  such 
restrictions  as  they  might  provide.  It  is  further  provided 
;n  said  act  that  the  board  of  regents  should  ascertain  how 
much  land  granted  to  the  state  for  university  purposes  by 
§  14  of  the  enabling  act  approved  February  22,  1889,  for 
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State,  charitable,  educational,  penal,  and  reformatory  in- 
stitutions was  assigned  for  the  support  of  the  university. 
The  act  further  provided  that  the  state  treasurer  should 
keep  a  separate  and  permanent  fund  to  be  known  as  the 
"university  fund,"  into  which  should  be  paid  all  univer- 
sity money  received  from  all  sources,  and  that  said  fund 
should  be  paid  out  by  the  treasurer  only  upon  warrants 
drawn  by  the  state  auditor,  based  on  the  properly  certi- 
fied accounts  of  the  board  of  r^ents  of  the  university. 
The  act  further  provided  for  the  investment  of  any  por- 
tion of  unappropriated  moneys  in  the  university  fund  at 
the  request  of  the  board  of  regents,  etc.  This  act  superseded 
the  university  act  of  1891.  Under  an  act  making  appropria- 
tions for  sundry  civil  expenses  of  the  state  government 
for  the  fiscal  term  beginning  April  1,  1893,  and  ending 
March  31,  1895,  and  for  other  purposes  approved  March 
17,  1893  (Session  Laws  1893,  p.  451),  $150,000  was 
appropriated  "for  paying  the  expense  of  selling  the  pres- 
ent site  of  the  state  university,  for  preparing  the  grounds 
at  the  new  site,  and  for  the  erection  of  the  new 
building  of  the  state  university ;  provided,  that  the  money 
hereby  appropriated  for  this  purpose  shall  be  returned 
into  the  state  treasury  by  the  board  of  university  regents 
from  the  proceeds  of  the  first  sales  of  the  old  site  of  the 
university  consisting  of  ten  acres  in  the  city  of  Seattle." 
On  the  15th  of  March,  1893,  the  commissioners'  act  of 
that  year  was  enacted  (Laws  1893,  p.  386).  Section  5  of 
this  act  provides: 

"That  the  said  board  of  state  land  commissioners  ?hall 
have  full  supervision  and  control,  under  the  law,  of  all 
public  lands  granted  to  the  state  of  Washington  for  com- 
mon school,  university  and  all  other  educational  pur- 
poses; also  including  lands  granted  for  charitable,  re- 
formatory and  penal  institutions,  public  buildings;  and 
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also  all  tide  lands  and  harbor  line  areas,  and  all  other 
public  lands  that  are  now  or  shall  hereafter  be  owned  by 
the  state  of  Washington,  so  far  as  the  same  shall  not  have 
been  disposed  of,  and  not  appropriated  by  law  to  any 
specific  public  use;  and  that  the  said  board  shall,  from 
the  date  of  its  assumption  of  official  duties,  possess  and 
exercise  over  all  such  lands  and  areas  all  the  authority, 
power  and  functions,  and  shall  perform  all  the  duties 
which  the  state  land  commission,  the  state  school  land 
commission  and  the  state  board  of  equalization  and  ap- 
peal for  the  appraisement  of  tide  and  shore  lands,  re- 
spectively, had  and  exercised,  and  which  by  law  hereto- 
fore devolved  upon  and  were  the  functions  which  they 
performed ;  and  the  said  board  of  state  land  commission- 
ers is  hereby  constituted  their  successor,  and  all  the  pro- 
visions of  law  heretofore  applicable  to  the  said  state  land 
commission,  state  school  land  commission  and  the  state 
board  of  equalization  and  appeal  shall,  so  far  as  consist- 
ent with  this  act,  be  deemed,  and  is  hereby  made  appli- 
cable to  the  said  board  of  state  land  commissioners  hereby 
created,"  etc. 

Section  7  of  the  act  provides : 

"That  in  dealing  with  the  various  descriptions  of  land 
the  supervision,  control,  management  or  disposition 
whereof  is  committed  to  the  said  board  of  state  land  com- 
missioners, by  the  provisions  of  this  act,  said  lands  shall 
be  dealt  with  according  to  the  following  classification: 
(1)  Common  school  lands  and  lieu  and  indemnity  lands 
therefor;  (2)  university  lands  and  lieu  and  indemnity 
lands  therefor;  (3)  overflowed  lands  and  shore  and  tide 
lands;  (4)  harbor  line  areas  or  rims;  (5)  all  other  lands 
belonging  to  the  state,"  etc. 

On  March  13,  1895,  the  land  commissioners'  act  of 
that  year  passed  the  house  and  senate,  and  was  approved 
on  March  26,  1895  (Laws  1895,  p.  527).  Section  1  of 
this  act  is  as  follows: 

"That  for  the  purpose  of  this  act  all  lands  belonging 
to  and  under  the  control  of  the  state  shall  be  divided  into 
the  following  classes : 
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1.  Or  anted  lands:  (a)  Common  school  lands  and 
lien  and  indemnity  lands  therefor,  (b)  University  lands 
and  lieu  and  indemnity  lands  therefor,  (c)  Other  educa- 
tional land  grants,  (d)  Lands  granted  to  the  state  of 
Washington  for  other  than  educational  purposes,  and 
lieu  and  indemnity  lands  therefor,  (e)  All  other  lands, 
including  lands  acquired  or  to  be  hereafter  acquired  by 
grant,  deed  of  sale,  or  gift,  or  operation  of  law. 

2.  Tide  lands:  All  lands  over  which  the  tide  ebbs 
and  flows  from  the  line  of  ordinary  high  tide  to  the  line 
of  mean  low  tide  except  in  front  of  cities  where  harbor 
lines  have  been  established,  or  may  hereafter  be  estab- 
lished, where  such  tide  lands  shall  be  those  lying  between 
the  line  of  ordinary  high  tide  and  the  inner  harbor  line, 
and  excepting  oyster  lands. 

3.  Shore  lands:  Lands  bordering  on  the  shores  of 
navigable  lakes  and  rivers  below  the  line  of  ordinary 
high  water  and  not  subject  to  tidal  flow. 

4.  Oyster  lands:  All  natural  oyster  beds,  and  lands 
suitable  for  the  cultivation  of  oysters. 

5.  Harbor  lines  and  areas:  Such  lines  and  areas  as 
are  described  in  article  XV  of  the  constitution  of  the 
state  of  Washington  and  which  have  been  established  ac- 
cording to  law.  All  of  which  outer  harbor  lines  so  es- 
tablished as  aforesaid  are  hereby  ratified  and  confirmed, 
also  all  such  harbor  lines  and  areas  as  may  and  shall  be 
hereafter  established. 

6.  Arid  lands:  Except  lands  granted  to  the  state 
under  the  act  oi  congress  approved  August  18,  1894." 

Section  5  of  the  act  provides  that  said  board  should 
have  full  supervision  and  control  under  the  law  of  all 
public  lands  granted  to  the  state  of  Washington,  as  de- 
fined in  §  1  of  the  act,  and  should  have  authority  "to 
provide  for  the  selection,  survey,  management,  lease  and 
disposition  of  the  state's  lands  as  herein  provided,"  etc. 
Section  106  of  this  act  is  as  follows: 

"An  act  entitled  ^An  act  for  appraising  and  disposing 
of  the  tide  and  shore  lands  belonging  to  the  state  of 
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Washington/  approved  March  26,  1890,  an  act  entitled 
'An  act  to  provide  for  the  selection  of  lands  granted  to 
the  state  of  Washington  under  act  of  congress  approved 
February  22,  1889,  for  the  purpose  of  the  erection  of 
public  buildings  and  a  penitentiary,  the  use  and  support 
of  agricultural  and  scientific  normal  schools  and  chari- 
table, penal  and  reformatory  institutions,  also  providing 
for  selection  of  lands  granted  to  the  state  of  Wash- 
ington under  sections  1947,  2276  and  2276  of  the  Re- 
vised Statutes  of  the  United  States,'  approved  March  10, 
1891,  and  an  act  entitled  'An  act  to  provide  for  the  cre- 
ation of  a  state  board  of  land  commissioners,  for  the  man- 
agement and  disposition  of  the  public  lands  of  the  state, 
making  an  appropriation  therefor,  and  declaring  an  emer- 
gency,' approved  March  15,  1893,  are  hereby  repealed, 
except  as  provided  in  this  act;  saving,  however,  and  pre- 
serving all  rights  which  have  been  acquired  and  all  pow- 
ers and  privileges  which  have  been  conferred  upon  any 
person  or  educational  institution  by  any  act  of  the  legis- 
lature." 

By  an  act  re-appropriating  to  the  university  $39,000, 
which  was  about  to  lapse,  which  passed  the  senate  March 
11th,  and  the  house  March  13th,  and  was  approved  March 
21,  1895  (Session  Laws  1895,  p.  469),  it  was  provided 
that  said  sum,  or  so  much  thereof  as  might  be  necessary  to 
complete  the  original  appropriation  of  1893  of  $150,000, 
remaining  unexpended  March  31,  1895, .  was  appropri- 
ated to  complete  the  contract  entered  into  by  the  l)oard  of 
regents  of  the  university  of  Washington;  and  it  was  ex- 
pressly provided  in  this  act  that  the  money  thereby  ap- 
propriated should  be  subject  to  the  same  provisions  as 
the  original  appropriation,  viz.,  "that  the  money  hereby 
appropriated  shall  be  returned  into  the  state  treasury  by 
the  board  of  regents  of  the  university  of  Washington 
from  the  proceeds  of  the  first  sales  of  the  old  site  of  the 
university,  consisting  of  ten  acres  in  the  city  of  Seattle." 
On  March  16,  1897,  the  land  commissioners'  act  of  that 
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year  was  approved  (Laws  1897,  p.  229).  Section  4  of 
this  act  is  identical  with  §  1  of  the  act  creating  a  board  of 
state  land  commissioners,  approved  March  26,  1895,  with 
the  exception  that  the  words  "including  arid  lands"  fol- 
low the  words  "operation  of  law"  in  subdivision  1  of  §  4 ; 
and  the  provision  relative  to  oyster  lands  is  omitted,  and 
the  sixth  paragraph  is  omitted.  The  first  paragraph  of 
§  5  of  the  said  act  is  the  same  as  §  2  of  the  land  commis- 
sioners' act  of  1895.  Section  70  of  said  act  of  1897  reads 
as  follows : 

"An  act  entitled  'An  act  for  appraising  and  disposing  of 
the  tide  and  shore  lands  belonging  to  the  state  of  Wash- 
ington,' approved  March  26,  1890;  an  act  entitled  'An 
act  to  provide  for  the  selection  of  lands  granted  to  the 
state  of  Washington,  under  an  act  of  congress  approved 
February,  22,  1889,  for  the  purpose  of  the  erection  of 
public  buildings  and  the  penitentiary,  the  use  and  sup- 
port of  agricultural,  scientific  and  normal  schools  and 
state  charitable,  penal  and  reformatory  institutions,  also 
providing  for  the  selection  of  lands  granted  to  the  state 
of  Washington  under  sections  1947,  2275  and  2276  of 
the  Eevised  Statutes  of  the  United  States,'  approved 
March  10,  1891;  an*  act  entitled  'An  act  to  provide  for 
the  selection,  survey,  management,  lease  and  disposition 
of  the  state's  granted,  tide,  oyster  and  other  lands,  har- 
bor areas,  and  for  the  confirmation  and  completion  of  the 
several  grants  to  the  state  by  the  United  States,  creat- 
ing a  board  of  state  land  commissioners,  defining  their 
duties,  and  authorizing  them  to  act  as  the  commission 
provided  for  in  article  XV  of  the  state  constitution,  and 
declaring  an  emergency,'  approved  March  26,  1895;  an 
act  entitled  'An  act  accepting  the  terms  of  the  act  of 
congress,  approved  August  18,  1894,  providing  for  the 
reclamation,  settlement  and  disposition  of  the  one  million 
acres  of  arid  land  granted  therein,  making  appropriation 
therefor,  and  declaring  an  emergency,'  (excepting  sec- 
tion one  of  said  last  mentioned  act),  approved  March  22^ 
1895,  are  hereby  expressly  repealed;  an  act  entitled  'An 
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act  relating  to  the  improvement  of  harbors  and  water- 
ways in  the  state  of  Washington,  and  providing  funds 
therefor/  approved  March  10,  1891,  is  hereby  repealed." 

The  appellants  contend  that  it  was  the  intention  of  the 
legislature,  by  the  land  commissioners'  acts  of  1893,  1895, 
and  1897,  to  revise  the  entire  matter  relative  to  the  sale 
of  all  lands  the  title  of  which  was  in  the  state,  and  that 
by  this  legislation  the  university  act  of  1893,  so  far  as  it 
authorized  the,  sale  of  said  ten  acre  tract  by  the  board 
of  regents  of  the  university,  was  repealed.  The  object 
of  all  interpretation  and  construction  of  statutes  is  to 
ascertain  the  meaning  and  intention  of  the  legislature, 
and,  when  that  is  determined,  it  must  control.  It  is  plain 
that  it  was  the  intention  of  the  legislature  by  the  univer- 
sity act  of  1891  to  set  aside  the  ten  acre  tract  for  sale  by 
the  board  constituted  by  that  act,  and  from  the  proceeds 
of  such  sale  to  erect  on  the  new  site  university  buildings, 
etc.  This  act  contained  the  provision  that  the  state  treas- 
urer should  keep  a  separate  and  permanent  fund  to  be 
known  as  the  "university  fund,"  into  which  direct  appro- 
priations and  all  moneys  paid  or  received  from  other 
sources  for  the  use  of  said  university  should  be  paid ;  and 
the  further  provision  that  the  money  in  said  university 
fund  not  otherwise  appropriated  should  be  applied  on  the 
building  contracts  for  university  buildings  authorized 
by  the  act.  This  act  was  superseded  by  the  university  act 
of  March  14,  1893,  but  the  continued  intention  to  set 
aside  the  proceeds  of  the  ten  acre  tract  for  new  university 
buildings  on  the  new  site  is  fully  manifest  by  that  act 
and  other  legislation  at  the  same  session.  The  authority 
to  sell  the  ten  acre  tract  is  conferred  upon  the  board  of 
r^ents  by  this  act,  and  the  sale  is  to  be  by  public  auction 
after  the  new  site  has  been  purchased  by  the  governor, 
the  manner  in  which  such  sales  should  be  made  being 
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fully  provided  for.  It  is  recited  in  §  7  of  the  act  that 
the  ten  acres  have  been  deeded  by  Denny  and  others.  The 
deeds  referred  to  here  are  the  quitclaim  deeds  required 
by  the  university  act  of  1891.  It  is  further  declared  that 
said  deeds  are  hereby  accepted  and  made  part  of  this  act. 
From  this  it  is  fair  and  proper  to  infer  that  it  was  the 
intention  of  the  legislature,  by  the  university  act  of  1893, 
to  comply  with  the  conditions  set  forth  in  these  deeds, 
and  that  the  conditions  provided  ii»  the  deeds  were  accept- 
ed by  the  legislature.  It  was  conditioned  in  these  deeds 
that  the  proceeds  of  the  sale  of  said  ten  acre  tract  should 
be  used  in  building  a  new  university  on  the  new  site  and 
in  maintaining  a  university  there.  The  university  fund 
to  be  kept  by  the  treasurer,  into  which  was  to  be  paid 
university  money  received  from  all  sources,  was  contin- 
ued by  this  act,  and  warrants  on  the  sani^  were  to  be 
drawn  by  the  state  auditor  based  on  properly  certified 
accounts  of  the  board  of  regents.  Provision  was  also 
made  for  investment  of  the  surplus  university  funds 
when  recommended  by  the  board  of  r^ents,  etc.  The 
general  appropriation  act  of  that  session  appropriated 
$150,000  for  the  new  university  buildings,  but  it  was 
expressly  provided  that  the  same  should  be  returned  to 
the  state  treasurer  by  the  board  of  university  regents  from 
the  proceeds  of  the  first  sales  of  the  ten  acre  site.  It  would 
seem  from  this  l^slation  that  the  ten  acre  tract  was  ap- 
propriated by  law  to  a  specific  public  use.  If  so,  the  land 
commissioners'  act  of  March  15,  1893,  was  not  intended 
to  repeal  §§  7  and  8  of  the  university  act,  for  in  §  5  of 
the  act  creating  the  board  of  land  commissioners  it  is 
expressly  provided  that  its  provisions  should  not  apply 
to  public  lands  appropriated  by  law  to  any  specific  public 
use.  Further,  after  describing  in  §  5  the  lands  over  which 
the  land  commissioners  created  by  the  act  should  have 
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supervision  and  control,  the  act  says  the  board  of  com- 
missioners '^shall,  from  the  date  of  its  assumption  of  offi- 
cial duties,  possess  and  exercise  over  all  such  lands  and 
areas  all  the  authority,  power  and  functions,  and  shall 
perform  all  the  duties  which  the  state  land  commission, 
the  state  school  land  commission,  and  the  state  board  of 
equalization  and  appeal  for  the  appraisement  of  tide  and 
shore  lands,  respectively,  had  and  exercised,  and  which 
by  law  heretofore  devolved  upon  and  were  the  functions 
which  they  performed."  The  act  goes  on  to  make  the 
new  board  of  state  land  commissioners  the  successor  of 
the  three  boards  mentioned.  The  lands  over  which  the 
board  of  university  regents  exercised  control  is  nowhere 
mentioned,  and  we  think  it  clear  that  §  5  of  the  conmiis- 
sioners'  act  of  1893  gave  to  the  board  of  state  land  com- 
missioners control  only  over  the  lands  theretofore  under 
the  control  of  the  three  boards  mentioned  in  the  act,  and, 
as  the  ten  acre  tract  had  never  been  under  the  control  of 
any  one  of  such  boards,  it  was  not  included  in  the  pro- 
visions of  the  act.  The  term  ''granted  lands,''  used  in 
the  commissioners'  acts  of  1893,  1895,  and  1897,  un- 
doubtedly refers  to  lands  granted  by  the  United  States 
for  public  institutions,  common  schools,  etc.,  and  not  to 
private  grants  by  individuals.  The  term  "All  other  pub- 
lic lands  that  are  now  or  shall  hereafter  be  owned  by 
the  state  of  Washington"  is  broad  enough,  however,  to 
include  private  grants.  This  term  is  omitted  from  the 
commissioners'  acts  of  1895  and  1897,  and  the  following 
term  substituted  therefor  in  these  acts:  ''AH  other  lands 
including  lands  acquired  or  to  be  hereafter  acquired  by 
grant,  deed  of  sale  or  gift  or  operation  of  law."  This 
term  in  no  way  enlarges  or  restricts  the  term  "all  other 
public  lands  that  are  now  or  shall  hereafter  be  owned  by 
the  state  of  Washington,"  as  used  in  the  commissiimeTS^ 
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act  of  1893,  but,  in  effect,  means  the  same  thing.  The 
mere  alteration  in  phraseology  in  this  respect  by  the  land 
commissioners'  act  of  1896  does  not  alter  the  construc- 
tion of  the  land  commissioners'  act  of  1893.  Conger  v. 
Barker,  11  Ohio  St.  2.  Section  1  of  the  commissioners' 
act  of  1895  is  therefore  but  a  substitute  for  and  a  re- 
enactment  of  the  commissioners'  act  of  1893,  so  far  as 
lands  mentioned  in  §  5  of  that  act  are  concerned,  and 
is  not  a  new  enactment.  Mudgett  v.  Liehes,  14  Wash. 
482  (45  Pac.  19). 

Section  106  specifically  enumerates  the  acts  repealed, 
and  no  mention  is  made  of  the  university  act  of  1893; 
and  it  is  expressly  provided  in  this  section  that  all  pow- 
ers that  have  been  conferred  upon  any  person  or  educa- 
tional institution  by  any  act  of  the  legislature  shall  be 
saved  and  preserved.  This  is  broad  enough  to  include 
the  power  conferred  on  the  board  of  regents  of  the  uni- 
versity by  the  university  act  of  1893  relative  to  the  sale 
and  disposition  of  the  ten  acre  tract. 

There  is  one  other  strong  reason  sustaining  this  view. 
Two  days  before  the  commissioners'  act  of  1895  was 
passed  by  the  house,  and  on  the  very  day  it  was  passed 
by  the  senate,  a  bill  was  passed  re-appropriating  $39,000 
for  the  construction  of  the  university,  in  which  it  was 
expressly  provided  that  the  board  of  regents  of  the  uni- 
versity should  pay  back  the  appropriation  to  the  state 
from  the  proceeds  of'  the  first  sales  of  the  ten  acre  tract. 
How  could  the  board  of  regents  return  such  proceeds  to 
the  state  treasurer  unless  such  board  had  control  of  such 
sales  i  Hence  we  conclude  that  it  was  not  intended  by 
the  legislature,  by  the  land  commissioners'  act  of  1895, 
to  repeal  §§  7  and  8  of  the  university  act  of  1893.  Sec- 
tion 4  of  the  commissioners'  act  of  1897  is  literally  a 
re-enactment  of  the    commissioners'    act    of    1895,    save 

25 — 26  WASH. 
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that  oyster  lands  are  omitted  and  all  arid  lands  are  in- 
cluded. There  was  no  new  enactment  in  this  section 
affecting  said  ten  acre  tract,  and  if  it  was  excluded  from 
the  operation  of  the  commissioners^  act  of  1895,  as  we 
Ihave  held;  it  must  also  be  excluded  from  this  act,  for 
those  portions  of  §  1  of  the  commissioners'  act  of  1895 
^hich  are  retained  in  §  4  of  the  commissioners'  act  of 
1897  must  be  considered  as  remaining  in  force  from  the 
time  of  the  original  enactment,  and  not  as  a  new  enact- 
ment Mudgett  v.  Liebes,  supra;  Black,  Interpretation 
of  Laws,  p.  359. 

It  will  be  noted  that  §  70  of  the  commissioners'  act  of 
1897,  repealing  the  various  acts,  and  conferring  on  cer- 
tain boards  control  over  the  public  lands,  omits  any  refer- 
ence to  the  university  act  of  1893.  Why  should  we, 
therefore,  read  into  §  70  a  repeal  of  §§  7  and  8  of  the 
university  act  of  1893  ?  Repeals  by  implication  are  not 
favored,  and  a  statute  will  not  be  construed  as  repealing 
a  prior  act  on  the  same  subject  in  the  absence  of  eixpress 
words  to  that  effect,  unless  there  is  an  irreconcilable  re- 
pugnancy between  them,  or  unless  the  new  law  is  evi- 
dently intended  to  supersede  all  prior  acts  on  the  matter 
in  hand,  and  to  comprise  in  itself  a  sole  and  complete 
system  of  l^slation  on  that  subject 

"Every  new  statute  should  be  construed  in  connection 
with  those  already  existing  in  relation  to  the  subject- 
matter,  and  all  should  be  made  to  harmonize  and  stand 
together,  if  that  can  be  done  by  any  fair  and  reasonable 
interpretation,  and  if  the  new  act  does  not  expressly 
declare  the  repeal  of  an  earlier  statute,  it  will  not  be 
construed  as  effecting  such  repeal  unless  there  is  such 
a  repugnancy  or  conflict  between  the  provisions  of  the 
two  acta  as  to  show  that  they  could  not  have  been  de- 
signed to  remain  equally  in  force."  Black,  Interpre- 
tation of  Laws,  112. 
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"But  repeal  by  implication  is  not  favored.  It  is  a 
reasonable  presumption  that  the  legislature  did  not  in- 
tend to  keep  really  contradictory  enactments  in  the 
statute-book,  or  to  effect  so  important  a  measure  as  the 
repeal  of  a  law  without  expressing  an  intention  to  do  so. 
Such  an  interpretation,  therefore,  is  not  to  be  adopted 
unless  it  be  inevitable.  Any  reasonable  construction 
which  offers  an  escape  from  it  is  more  likely  to  be  in 
consonance  with  the  real  intention.  Hence  it  is,  a  rule 
founded  in  reason  as  well  as  in  abundant  authority, 
that,  in  order  to  give  an  act  not  covering:  the  entire 
ground  of  an  earlier  one,  nor  clearly  intended  as  a  sub- 
stitute for  it  the  effect  of  repealing  it,  the  implication 
of  an  intention  to  repeal  must  necessarily  flow  from 
the  language  used,  disclosing  a  repugnancy  between  its 
provisions  and  those  of  the  earlier  law,  so  positive  as  to 
be  irreconcilable  by  any  fair,  strict  or  liberal,  construction 
of  itj  which  would,  without  destroying  its  evident  intent 
and  meaning,  find  for  it  a  reasonable  field  of  operation, 
preserving,  at  the  same  time,  the  force  of  the  earlier  law, 
and  construing  both  together  in  harmony  with  the  whole 
course  of  legislation  upon  the  subject."  .  .  Endlich, 
Interpretation  of  Statutes,  §  210. 

The  sale  of  the  ten  acre  tract  was  for  a  special  purpose 
and  the  statute  authorizing  such  sale  is  in  the  nature  of  a 
special  statute. 

"The  repeal  of  a  special  statute  passed  for  a  special 
purpose  must  either  be  expressed  or  the  manifestation  of 
the  l^slative  intent  to  repeal  must  be  so  clear  as  to  be 
equivalent  to  an  express  direction."  Sedgwick,  Statutory 
Construction,  99,  note;  Commonwealth  v.  RicJvmond  &  P. 
R.  R.  Co.,  81  Va.  355. 

"But  repeals  by  implication  are  not  favored;  and  the 
repugnancy  between  two  statutes  should  be  very  clear  to 
warrant  a  court  in  holding  that  the  later  in  time  repeals 
the  other,  when  it  does  not  in  terms  purport  to  do  so.  This 
rule  has  peculiar  force  in  the  case  of  laws  of  special  and 
local  application,  which  are  never  to  be  deemed  repealed 
by  general  legislation  except  upon  the  most  unequivocal 
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manifestation  of  intent  to  that  effect."     Cooley,  Consti- 
tutional Limitations  (6th  ed.),  p.  182. 

"It  is  a  rule  of  construction  that  a  special  statute  pro- 
viding for  a  particular  case  or  applicable  to  a  particular 
locality  is  not  repealed  by  a  statute  general  in  its  terms  and 
application,  unless  the  intention  of  the  legislature  to  re- 
peal or  alter  the  special  law  is  manifest,  although  the  terms 
of  the  general  act  would  be  taken  strictly,  and  but  for  the 
special  law  include  the  case  or  cases  provided  for  by  it." 
Van  Denbtirgh  i\  Greenhnsli,  6G  N.  Y.  1,  3;  State  v. 
Binnard,  21  Wash.  e349  (58  Pac.  210). 

"The  general  statute  is  read  as  silently  excluding  from 
its  operation  the  cases  which  have  been  provided  for  by  the 
special  one."    Endlich,  Interpretation  of  Statutes,  §  223. 

But  it  is  urged  by  the  appellants  that  the  power  of  the 
board  of  regents  to  sell  the  ten  acre  tract  is  not  embraced 
in  the  title  of  the  university  act  of  1893,  as  required  by 
the  constitution,  providing  that  no  bill  shall  embrace  more 
than  one  subject,  and  that  shall  be  expressed  in  the  title. 
The  subject,  as  expressed  in  the  title,  was  to  provide  **for 
the  location,  construction  and  maintenance  of  the  imiver- 
sity  of  Washington."  The  ten  acre  tract  of  land  was  to  be 
sold,  and  the  proceeds  used  for  the  very  purpose  expressed 
in  the  title  of  the  act.     This  court  lias  said : 

"It  is  permissible  to  insert  those  matters  which,  though 
they  may  not  be  specifically  expressed  in  the  title,  are 
proper  to  the  full  accomplishment  of  the  object  which  is 
expressed,  or  are  naturally  suggested  by,  or  connected 
with,  that  object."  Johnston  v,  Wood,  19  Wash.  441,  444 
(53  Pac.  707). 

"A  title  may  be  as  broad  as  the  legislature  sees  fit  to 
make  it,  and  thereunder  any  specific  legislation,  as  to  any 
subject  relating  to  the  general  matter  thus  broadly  em- 
braced in  the  title,  sustained."  Percival  v.  Cowychee,  etc.. 
Irrigation  District,  15  Wash.  480,  482  (46  Pac.  1035). 
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The  contention  of  the  appellants  in  this  respect  cannot 
be  sustained.  The  judgment  of  the  court  below  is  there- 
fore affirmed. 

Reavis,  C.  J.,  and  Fullertox^  Andebs,  Dunbab^ 
Mount  and  Hadley^  JJ.,  concur. 


[No.   3367.     Decided  November   29,   1901.] 

E.  H.  Gay,  Appellant,  v.  Mayor  and  City  Council  op 
City  of  New  Whatcom,  Respondents. 

APPEAL  —  dismissal DELAY    IN    FILING    BBIEFS    AND    TBANSMITTINO 

RECORD. 

An  appeal  will  not  be  dismissed  merely  for  delay  in  serving 
and  filing  briefs  or  in  the  transmission  of  the  record  to  jbhe 
supreme  court  within  the  time  limited  by  law,  when  there  is  no 
showing  of  prejudice  to  respondents  by  reason  of  the  delay. 

MANDAMUS  —  ADDITIONAL    LEVY    OF    TAXES  —  PERFORMANCE    OF    DUTY 
PRESCRIBED. 

Where  bonds  have  been  issued  by  a  city  under  an  act  which 
authorized  such  issuance  and  prescribed  the  city's  duty  to  levy 
each  year  a  tax  sufficient  to  meet  the  interest  on  the  bonds  as  it 
accrued,  the  city  cannot  be  compelled  by  writ  of  mandate  to  levy 
a  tax  sufficient  to  cover  all  the  delinquent  interest  installments 
due  on  such  bonds,  when  the  city  has  each  year  levied  a  tax 
sufficient  in  amount  to  pay  such  interest  installments  but  has 
failed  to  collect  all  the  taxes  levied  for  that  purpose. 

MUNICIPAL     CORPORATIONS  —  WATER     WORKS     BONDS  —  PAYMENT     OF 
INTEREST  —  TAX  LEVY. 

Laws  1889-90,  p.  521,  providing  for  the  issuance  of  bonds  tc 
pay  for  water  works  and  requiring  the  levy  of  a  tax  each  year 
"sufficient  to  pay  the  interest  on  said  bonds  as  the  same  ac- 
crues," is  a  special  provision  providing  for  the  levy  of  a  tax  for 
the  purpose  only  of  paying  for  water  works,  and  is  not  affected  by 
Laws  1889-90,  p.  190,  9  128,  which  provides  that  "nothing  in  this 
chapter  contained  shall  be  construed  to  prevent  any  city  having 
a  bonded  indebtedness,  contracted  under  laws  heretofore  passed, 
from  levying  and  collecting  such  taxes  for  the  payment  of  such 
indebtedness  and  the  interest  thereon  as  are  provided  for  in  such 
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laws,  in  addition  to  taxes  herein  authorized  to  be  levied  and  col- 
lected/' since  such  section  must  be  read  in  connection  with  S  117 
of  the  same  act  prescribing  the  purposes  for  which  taxes  may  be 
levied,  and  which  makes  no  provision  whatever  for  taxation  for 
water  works  purposes. 

SAME  —  IMPLIED  DUTY  —  MANDAMUS. 

The  duty  of  a  municipality  to  pay  its  indebtedness,  and  to 
discharge  obligations  incurred  by  the  issuance  of  bonds,  implied 
from  the  act  under  which  they  are  authorized,  would  not  warrant 
the  issuance  of  a  writ  of  mandate  to  compel  the  levy  of  an  ad- 
ditional special  tax  therefor,  where  the  city  had  already  fully 
performed  its  duty  as  prescribed  by  statute  by  making  a  levy 
every  year,  even  if  such  levies  proved  inadequate  by  reason  of 
failure  to  fully  collect  same. 

Appeal  from  Superior  Court,  Whatoom  County. — Hon. 
Hiram  E.  Hadley,  Judge.    Affirmed. 

'Burhe,  Shepard  <Sc  McGUvra,  for  appellant. 

Charles  H.  Hurlbut  and  E.  P.  Nicholson^  for  respond- 
ents. 

The  opinion  of  the  court  was  delivered  by 

Andees^  J. — This  was  an  action  for  a  writ  of  mandate 
to  compel  the  mayor  and  city  council  of  the  city  of  Xew 
Whatcom  to  levy  and  certify  for  collection  an  additional 
and  supplementary  tax  upon  the  taxable  property  within 
the  city  for  the  year  1898  at  the  rate  of  S^  mills  on  each 
dollar  of  the  equalized  assessed  valuation  of  said  prop- 
erty, or  such  other  rate  as  may  be  adequate,  for  the  pur- 
pose of  paying  certain  arrears  of  interest  upon  an  issue 
of  '^Water  Works  Bonds"  of  said  city,  and  to  compel  the 
application  of  such  additional  levy,  when  collected,  to 
that  purpose. 

Upon  motion  and  affidavit  of  plaintiff,  the  superior 
court  of  Whatcom  county  issued  an  alternative  writ  of 
mandate  commanding  the  defendants  to  make  the  levy 
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prayed  for  in  plaintiif's  affidavit,  or  to  show  cause  before 
the  court  at  a  time  therein  specified  why  they  had  not 
done  so.  On  the  return  day  of  the  writ  the  defendants 
appeared  by  the  city  attorney,  and  moved  the  court  to 
quash  the  alternative  writ  upon  the  ground  that  "it  ap- 
pears upon  the  face  of  said  writ :  (1)  That  this  court  has 
no  jurisdiction,  at  this  time,  of  the  subject  matter  of  said 
writ,  and  no  power  to  grant  the  relief  prayed  for;  (2)  that 
said  writ  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  or  ground  for  this  proceeding,  or  to  en- 
title plaintiflF  to  relief."  This  motion  to  quash  was 
'argued  on  the  return  day  of  the  writ  by  counsel  for  the 
respective  parties,  and  it  appears  that  during  the  course 
of  the  argument  it  was  agreed  by  counsel  that  the  mo- 
tion be  treated  as  a  demurrer  to  the  affidavit  on  which  the 
writ  issued,  as  well  as  a  motion  to  quash  the  writ.  On 
the  argument  of  the  issues  of  law  thus  joined  it  was  ad- 
mitted in  aid  of  the  affidavit,  in  open  court,  on  the  part 
of  plaintiff,  and  so  recited  in  the  judgment,  that  "a  re- 
turn to  said  writ  under  oath  would  show  that  the  city 
council  of  said  city  had,  each  year  since  the  issuance  of 
said  bonds  described  in  this  action,  levied  and  caused  to 
be  extended  upon  the  tax  rolls  a  tax  sufficient  in  computa- 
tion upon  the  assessed  valuation  of  property  within  the 
city,  provided  that  none  of  said  taxes  had  remained  un- 
paid and  delinquent,  to  meet  the  interest  upon  said  bond? 
as  the  same  accrued."  The  trial  court,  after  hearing  and 
considering  the  arguments  of  counsel  and  the  admission 
of  plaintiff  above  stated,  sustained  the  motion  to  quash 
the  alternative  writ,  and,  the  plaintiff  having  elected  to 
stand  upon  said  writ,  the  action  was  dismissed,  with  costs 
to  defendants.  From  this  judgment  the  plaintiff  has  ap- 
pealed. 
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The  respondents  move  this  court  to  dismiss  the  appeal 
and  affirm  the  judgment  of  the  superior  court  for  the  rea- 
sons: (1)  That  appellant's  brief  has  not  been  served  or 
filed  as  required  by  law;  (2)  that  the  record  has  not  been 
transmitted  to  this  court  within  the  time  limited  by  law ; 
(3)  that  the  appeal  has  not  been  diligently  prosecuted; 
and  (4)  that  appellant's  brief  fails  to  clearly  point  out 
any  error  that  appellant  relies  on  for  reversal.  It  is  true 
that  appellant's  brief  was  not  served  or  filed  within  the 
time  prescribed  by  law,  and  it  is  also  true  that  the  record 
on  appeal  was  not  transmitted  to  this  court  by  the  clerk 
of  the  court  below  within  the  time  designated  by  statute: 
But  it  does  not  necessarily  follow  from  these  facts  that  the 
api)eal  must  be  dismissed.  At  the  time  this  motion  was 
made  the  brief  of  appellant  had  been  served  and  filed; 
and  the  record  had  been  transmitted  to  this  court,  and  it 
does  not  appear  that  the  respondents  were  in  any  way  prej- 
udiced by  the  delay  of  which  they  here  complain.  Under 
such  circumstances  this  court  has  always  declined  to  dis- 
miss an  appeal  on  account  of  mere  delay  in  serving  or  filing 
briefs  or  in  the  transmission  of  the  record.  The  last 
alleged  ground  for  dismissal — ^that  appellant's  brief  fails 
to  point  out  any  error  relied  on  for  reversal — is  also  un- 
tenable.    The  motion  to  dismiss  is  denied. 

There  is  no  controversy  in  regard  to  the  facts  of  this 
•case.  It  is  admitted  that  on  or  about  April  1,  1893,  the 
city  of  New  Whatcom  issued,  sold,  and  delivered  its 
"Water  Works  Bonds,"  each  for  the  principal  sum  of 
$1,000,  aggregating  $183,000,  payable  twenty  years  after 
date,  and  bearing  interest  at  the  rate  of  5%  per  cent,  per 
annum,  payable  semi-annually,  each  of  said  bonds  being 

accompanied  by  semi-annual  interest  coupons  maturing 
severally  on  April  1st  and  October  1st  in  each  year  of  the 
debt  period;  that  all  the  bonds  are  still  outstanding  and 
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unpaid,  and  that  a  portion  of  the  interest  accrued  thereon 
since  April  1,  1897,  down  to  and  including  the  interest 
falling  due  on  October  1,  1898,  is  still  unpaid;  that  ap- 
pellant is  the  owner  of  twenty-seven  of  said  bonds,  as  well 
as  of  the  coupons  for  the  matured  and  unpaid  interest 
thereon,  covering  the  entire  eighteen  months  ending  Octo- 
ber 1,  1898 ;  that  presentation  and  demand  of  payment  of 
all  said  coupons  was  made  at  the  place  of  payment,  and 
at  or  since  the  dates  of  their  maturity,  and  all  of  them 
are  unpaid  and  uncanceled;  and  that  no  funds  have  been 
or  are  provided  or  are  on  hand  at  the  place  where  the 
bonds  or  coupons  are  payable,  nor  at  the  city  treasurer's 
office,  for  the  payment  of  appellant's  said  past-due  cou- 
pons, or  of  those  attached  to  the  other  bonds  of  said  issue, 
except  that  there  is  now  in  the  city  treasurer's  hands  a 
sum  less  than  $200  standing  to  the  credit  of  the  Water 
Bond  Interest  fund  of  said  city.  It  is  also  admitted,  as 
we  have  seen,  that  the  city  council  had  in  fact  each  and 
every  year  since  the  issuance  of  the  bonds  levied  and 
caused  to  be  extended  upon  the  tax  rolls  a  tax  upon  the 
assessed  valuation  of  all  of  the  property  within  the  city, 
sufficient,  if  fully  paid,  to  meet  the  interest  upon  the  bonds 
as  the  same  accrued.  The  bonds  in  question  were  issued 
under  and  by  virtue  of  the  provisions  of  an  act  of  the 
legislature  approved  March  26,  1890,  entitled  "An  act  au- 
thorizing cities  and  towns  to  construct  Internal  improve- 
ments and  to  issue  bonds  to  pay  therefor,  and  declaring  an 
emergency,"  and  their  validity  is  not  questioned  in  this 
proceeding.  Section  4  of  this  act  provides  that  "there 
shall  be  levied  each  year  a  tax  upon  the  taxable  property 
of  such  city  or  town,  as  the  case  may  be,  sufficient  to  pay 
the  interest  on  said  bonds  as  the  same  accrues,  and  before 
seven  years  prior  to  the  maturity  thereof,  an  annual  sink- 
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ing  fund  tax  sufficient  for  the  payment  of  said  bonds  at 
maturity,  which  taxes  shall  become  due  and  collectible 
as  other  taxes."    Laws  1889-90,  p.  521. 

It  is  claimed  on  behalf  of  respondents  that,  inasmuch  as 
the  city  council  have  each  year  made  a  tax  levy  upon  the 
assessed  value  of  all  taxable  property  in  the  city,  suffi- 
cient by  computation  to  pay  the  accruing  installments  of 
interest  on  the  bonds  under  consideration,  they  have  not 
only  performed  their  full  duty  under  the  statute,  but  have 
exhausted  their  power  in  that  regard;  and  this  seems  to 
have  been  the  view  entertained  by  the  learned  trial  court. 
Indeed,  it  is  frankly  conceded  by  the  learned  counsel  for 
appellant  that  the  language  of  §  4  is  susceptible  of  the  con- 
struction contended  for  by  the  respondents  and  given  it 
by  the  court  below.  But  at  the  same  time  they  earnestly 
insist  that  the  section  may  also  be  held  to  mean  that  there 
shall  be  levied  each  year  a  tax  which  shall  be,  in  point  of 
fact,  sufficient  to  pay  the  interest  on  the  bonds  as  the 
same  accrues,  and  that  the  latter  interpretation  is  the  more 
rational  one  in  view  of  the  whole  context  and  of  the  object 
of  such  a  section  in  the  act,  and  also  of  the  well  known 
fact  that  a  large  percentage  of  the  annual  tax  levies  of 
cities  and  towns  in  this  state  goes  delinquent  each  year, 
and  that,  after  its  delinquency,  is  slowly  and  irregularly 
paid  into  the  treasury  during  successive  years.  If  the 
respondents  in  fact  made  a  tax  levy  during  the  year  1898 
and  previous  years  sufficient  to  meet  the  interest  on  the 
bonds  as  the  same  accrued,  it  follows  that  they  have  per- 
formed the  duty  enjoined  upon  them  by  the  statute,  and, 
of  course,  can  not  be  compelled  by  mandamus  or  otherwise 
to  do  more.  In  the  absence  of  legislative  authority,  the 
city  could  levy  no  tax  whatever.  The  power  of  taxation  is 
an  attribute  o'f  sovereignty,  and  belongs  to  the  state  alone ; 
but  the  legislature  may  delegate  the  power  to  municipal 
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corporations  to  be  exercised  for  the  maintenance  of  their 
local  governments.  As  we  have  seen,  the  legislature  au- 
thorized the  city  council  to  issue  the  bonds  in  question, 
and  in  the  same  act  it  prescribed  the  duties  of  the  council 
in  relation  thereto,  among  which  was  the  duty  to  levy  each 
year  a  tax  sufficient  to  meet  the  interest  on  the  bonds  as 
it  accrued.  This  is  a  special  tax  for  a  special  purpose, 
and  it  appears  to  us  that  the  city  council  were  not  required 
to  make  more  than  one  levy  in  any  one  year  for  the  pay- 
ment of  these  interest  coupons,  and  that  the  court  below 
was  right  in  holding  that,  after  the  council  had  levied  a 
tax  in  1898,  sufficient  on  its  face  to  pay  the  accruing  in- 
terest, they  could  not  be  compelled  to  levy  another  tax 
during  that  year  for  the  purpose  of  paying  interest  then 
in  arrear. 

It  is  said  by  counsel  for  appellant  that  the  limitations 
on  the  taxing  power  of  cities  of  the  third  class  in  this 
state  are  expressly  declared  in  the  statute  providing  for 
the  organization  and  government  of  such  cities  to  have  no 
application  to  taxes  levied  for  the  payment  of  bonded  in- 
debtedness  and  interest  thereon,  and  §  128,  p.  190,  of  the 
Laws  of  1889-90  (Bal.  Code,  §  946),  is  cited  in  support 
of  this  proposition.  That  section  provides  that  "nothing 
in  this  chapter  contained  shall  be  construed  to  prevent  any 
city  having  a  bonded  indebtedness,  contracted  under  laws 
heretofore  passed,  from  levying  and  collecting  such  taxes 
for  the  payment  of  such  indebtedness  and  the  interest 
thereon  as  are  provided  for  in  such  laws,  in  addition  to 
taxes  herein  authorized  to  be  levied  and  collected."  This 
section  must  be  read  in  connection  with  §  117  of  the  same 
act,  which  latter  section  prescribes  the  purposes  for  which 
taxes  may  be  levied ;  and,  when  so  read,  we  think  it  will  be 
apparent  that  it  does  not  enlarge  the  power  of  taxation 
prescribed  by  the  act  under  which  the  bonds  in  question 
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were  issued.  In  the  act  of  which  said  §  128,  cited  by 
counsel,  is  a  part,  no  provision  whatever  is  made  for  levy- 
ing a  tax  for  th6  purpose  of  paying  for  water  works  or 
for  issuing  bonds  therefor,  and  it  would  therefore  appear 
that  said  section  has  no  bearing  upon  the  case  at  bar. 

It  is  further  contended  on  behalf  of  appellant  that,  even 
if  this  court  should  feel  constrained  to  hold,  with  the  court 
below,  that  the  obligation  imposed  by  §  4,  of  the  act  in 
question,  extends  only  to  the  levying  in  each  year  of  a  tax 
in  an  amount  "theoretically"  sufficient  to  meet  the  ensuing 
year's  interest  on  the  bonds,  yet  the  appellant's  action  may 
reasonably  be  sustained  upon  the  ground  that  the  provis- 
ion made  by  §  4  for  the  payment  of  bond  interest  is  not 
exclusive,  and  that  the  act  as  a  whole,  by  fair  implication, 
imposes  upon  cities  the  duty  of  providing,  by  taxation  or 
otherwise,  for  the  discharge  of  obligations  which  they  may 
have  incurred  under  its  authoritv.  And  several  cases  are 
cited  from  the  federal  courts  in  support  of  the  doctrine 
that  implied  duties,  as  well  as  duties  expressly  imposed, 
will  be  enforced  by  mandamus.  See  City  of  Oalena  v. 
Amy,  5  Wall.  706;  Butz  v.  City  of  Muscatine,  8  Wall. 
675 ;  United  States  v.  County  of  Clarke,  96  tJ.  S.  211, 
affirmed  in  Knox  County  Court  v.  United  States,  109  U. 
S.  229  (3  Sup.  Ct.  131);  Louisiana  ex  rel.  Nelson  v. 
Police  Jury  of  St.  Martins  Parish,  111  U.  S.  716  (4 
Sup.  Ct.  648)  ;  East  St.  Louis  v.  Amy,  120  U.  S.  600  (7 
Sup.  Ct.  739)  ;  Scotland  County  Court  v.  United  States, 
140  U.  S.  41  (11  Sup.  Ct.  697) ;  Ex  paHe  Parsons,  18 
Fed.  Cas.  Ko.  10,774 ;  Peterkin  v.  New  Orleans,  19  Fed. 
Cas.  No.  11,026;  Sibley  v.  Mobile,  22  Fed.  Cas.  No. 
12,829. 

While  it  is  true  that  in  some  of  these  cases  the  implied 
duty  of  municipal  corporations  to  pay  their  debts  evi- 
denced by  bonds  was  enforced,  and  the  several  municipal- 
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ities  or  public  corporations  were  compelled  by  mandamtis 
to  levy  taxes  for  the  payment  of  indebtedness,  yet  an  ex- 
amination of  them  discloses  that  in  each  instance  the  ac- 
tion was  based  on  a  judgment  for  over-due  interest  on 
bonds,  or  for  some  other  debt  due  a  judgment  creditor.  In 
United  States  v.  County  of  Clarke,  supra,  which  is  espe- 
cially relied  on  by  appellant,  the  relator  had  recovered  a 
judgment  for  unpaid  interest  on  bonds  issued  by  the  county 
to  a  railroad  company.  The  law  authorizing  the  bonds 
also  authorized  the  levy  of  a  special  tax  to  pay  them,  but 
the  special  levy  was  found  to  be  inadequate  to  meet  the 
obligations  of  the  county  in  full,  and,  a  portion  of  the  in- 
terest being  in  arrears,  the  claim  therefor,  as  we  have  said, 
was  reduced  to  judgment.  An  execution  having  been  is- 
sued upon  this  judgment  and  a  return  made  that  no  prop- 
erty subject  to  execution  could  be  found,  the  judgment 
creditor  applied  for  a  mandamus  commanding  the  county 
court  and  the  justices  thereof  to  direct  the  clerk  of  the 
county  to  draw  a  warrant  on  the  county  treasurer  for  the 
balance  of  the  judgment  remaining  unpaid,  so  that  he 
might  be  enabled,  on  its  presentation,  to  have  it  paid  in 
its  order  out  of  the  county  treasury.  The  defendants  re- 
sisted the  application  for  the  writ  on  the  grounds  that  the 
law  expressly  provided  that  the  levy  of  a  tax  by  the  county 
court  should  not  exceed  one-twentieth  of  one  per  cent,  each 
year  for  the  payment  of  the  bonds  and  the  interest  thereon ; 
that  they  had  levied  that  tax ;  that  they  had  no  authority 
to  provide  any  other  fund  for  the  payment  of  said  bonds 
or  interest,  or  any  judgment  thereon ;  that  the  relator  was 
not  entitled  to  have  his  judgment  paid  out  of  any  other 
fund;  that  there  was  no  fund  in  the  treasury  applicable 
to  the  payment  of  the  bonds,  and  that  they  were  not  au- 
thorized to  order  a  warrant  for  the  payment  of  relator's 
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judgment  payable  out  of  any  other  fund  than  that  de- 
rived from  the  tax  of  one-twentieth  of  one  per  cent,  au- 
thorized by  law.  A  demurrer  to  the  defense  was  sus- 
tained by  the  circuit  court,  and  the  petition  dismissed. 
The  cause  was  then  removed  to  the  supreme  court  of  the 
United  States  by  writ  of  error.  The  latter  court  reversed 
the  judgment  of  the  court  below,  and  directed  the  entry 
of  a  judgment  in  favor  of  the  relator  on  the  demurrer  to 
the  return  of  the  respondents.  The  court  took  the  view 
that,  inasmuch  as  the  law  authorizing  the  levy  of  the  spe- 
cial tax  contained  no  provision  that  only  the  fund  derived 
therefrom  should  be  applied  to  the  payment  of  the  bonds, 
the  statute  was  not  exclusive,  and  therefore  held  that  the 
bonds  were  debts  of  the  county  as  fully  as  any  other  of 
its  obligations,  and  that  for  any  balance  remaining  due  on 
account  of  principal  or  interest,  after  applying  the  pro- 
ceeds of  the  special  tax,  the  bondholders  were  entitled  to 
payment  out  of  the  general  fund  of  the  county.  It  will 
be  observed  that  the  relator  in  that  case  did  not  urge  the 
levy  of  a  further  special  tax.  He  simply  asked  the  court 
to  compel  the  clerk  to  issue  and  deliver  to  him  a  warrant 
on  the  county  treasurer  for  the  amount  of  his  judgment. 
The  relief  prayed  for  was  granted  for  the  reasons  above 
stated. 

In  Louisiana  ex  rel.  Nelson  v.  St.  Marie's  Parish,  a 
judgment  creditor  of  the  parish  was  entitled  by  his  con- 
tract to  be  paid  out  of  specific  tax  levies,  which  contract 
the  corporation  had  failed  to  comply  with,  and  a  man- 
damus was  awarded  to  compel  the  levy  and  collection  of  a 
sufficient  tax  to  pay  his  judgment.  In  Ex  parte  Parsons 
the  court  held  that  where  a  municipal  corporation  was  un- 
der obligation  to  levy  taxes  to  meet  a  debt  due  a  particular 
creditor,  such  creditor  was  entitled  to  a  mandamus  com- 


GAY  V.   NEW  WHATCOM.  399 


Nov.  1901.]         Opinion  of  the  Court— Anders,  J. 

pelling  the  corporation  to  levy  a  special  tax  for  that  pur- 
pose, or  add  the  required  amount  to  the  general  levy.  The 
three  cases  last  above  mentioned  appear  to  be  as  favorable 
to  appellant's  contention  as  any  of  the  cases  cited,  yet  it  is 
apparent  that  they  are  not  strictly  in  point  here.  In  fact, 
they  afford  no  material  aid  in  the  solution  of  the  question 
now  under  consideration,  and  no  case  has  been  found  decid- 
ing the  exact  point  in  question.  If  the  appellant  were  at- 
tempting to  enforce  the  payment  of  a  judgment  for  the  un- 
paid interest,  instead  of  the  levying  of  another  special  tax, 
then  the  case  of  United  States  v,  Clarice  County ,  supra,  and 
some  other  cases  cited  by  appellant,  would  be  in  point. 
Under  the  circumstances,  therefore,  the  question  here  pre- 
sented must  necessarily  be  determined  by  a  consideration 
of  the  statute  alone.  It  may  be  true  that  it  was  within  the 
province  of  the  city  council,  in  making  the  annual  levy 
to  meet  the  interest  upon  the  bonds,  to  allow  a  margin  for 
possible  delinquency  in  the  payment  of  taxes,  and  to  fix 
the  rate  of  taxation  accordingly,  but  we  cannot  say  that  it 
was  their  absolute  duty  to  do  so.  And,  if  they  had  under- 
taken to  pursue  that  course,  it  is  manifest  that  it  would 
have  been  impossible  for  them  to  determine  in  advance 
what  part,  if  any,  of  the  levy  would  not  be  paid,  or  even 
become  delinquent;  and,  if  they  had  adopted  that  plan, 
there  might  still  have  been  a  deficiency  in  the  interest 
fund,  resulting  from  a  mere  error  of  judgment,  and  in  that 
event  the  appellant  w^ould  probably  have  applied  to  the 
court  for  a  WTit  of  mandate  to  compel  the  respondents  to 
make  an  additional  levy. 

We  deem  it  proper,  in  closing  this  opinion,  to  observe 
that  we  do  not  wish  to  be  understood  as  deciding  that 
the  city  of  New  Whatcom  is  under  no  obligation  to  pay  the 
balance  due  on  the  interest  coupons  in  question.     That  is 
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a  matter  not  necessary  to  be  detennined  at  this  time.   Our 
conclusion  is  simply  that  upon  the  undisputed  facts  dis- 
closed by  the  record  in  this  case  the  appellant  is  not  en- 
titled to  the  particular  relief  demanded. 
The  judgment  appealed  from  is  affirmed. 

Reavis,  C.  J.,  and  Dunbae  and  Fullerton,  JJ.,  con- 
cur. 


[No.    3978.      Decided   November    29,    1901.] 

Minnie  Thompson  Rector^  as  Administratrix,  Respond- 
eivt,  V,  Sidney  Thompson  et  al,.  Appellants, 

CON  VERSION  —  EVIDENCE  —  ADMISSIBILITY. 

In  an  action  for  the  conversion  of  cattle,  a  letter  by  plaintiff's 
attorneys  to  some  of  the  defendants  who  had  possession  of  them, 
that  the  cattle  had  been  stolen  and  that  steps  would  be  taken  to 
recover  their  value  unless  surrendered  to  the  owner,  is  admis- 
sible in  evidence  to  show  notice,  although  containing  irrelevant 
and  incompetent  matters,  which  had  already  been  excluded  as  in- 
competent. 

SAME  —  LIABILITY  OF  RECEIVERS  OF  STOLEN   PROPERTY. 

The  fact  that  the  original  taking  was  by  one  of  the  defendants 
who  shipped  the  cattle  by  rail  consigned  to  himself  to  be  delivered 
at  the  stock  yards  of  the  other  defendants,  would  not  entitle  the 
latter  to  a  non-suit,  where  they  had  actual  notice  that  the  original 
taking  was  wrongful. 

CHANGE   OF   VENUE TIMELINESS   OF    MOTION. 

A  motion  for  a  change  of  venue  comes  too  late,  where  it  is 
interposed  at  the  close  of  plaintiffs  case,  upon  the  dismissal 
from  the  case  of  the  only  defendant  residing  in  the  county  where 
the  trial  was  had,  when  there  is  no  showing  that  such  defendant 
had  been  made  a  party  in  bad  faith  for  the  purpose  of  enabling 
the  venue  to  be  laid  in  such  county,  since  Bal.  Code,  §  4856,  pro- 
vides that  a  defendant  entitled  to  a  change  of  venue  must  apply 
therefor  "at  the  time  he  appears  and  demurs  or  answers." 

Appeal  from  Superior  Court,  Lewis  County. — Hon. 
Henry  S.  Elliott,  Judge.     Affirmed. 
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John  A,  Parker,  M.  A,  Langhame  and  Forney  &  Pon- 
der, for  appellants. 

Reynolds  Stewart,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Mount,  J. — Prior  to  the  death  of  Emma  M.  Thomp- 
son^ she  and  her  husband,  C.  C.  Thompson,  were  the  own- 
ers and  in  possession  of  certain  cattle  described  in  the  oom- 
plaint  and  in  controversy  herein.  On  February  20,  1900, 
said  Enmia  M.  Thompson  and  her  husband  executed  a  bill 
of  sale  of  the  said  cattle  to  their  son  Sidney  ThcHnpson 
in  consideration  that  said  Sidney  Thompson  should 
care  for  them  and  their  two  minor  children  during 
the  lives  of  the  grantors  and  during  the  minority  of  said 
minors.  A  short  time  after  the  execution  of  this  bill  of 
sale,  said  Emma  M.  Thompson  di^d,  and  her  husband,  C. 
C.  Thompson,  was  adjudged  non  compos  mentis.  The  two 
minors,  with  their  father,  were  taken  in  charge  by  the 
plaintiff,  a  married  daughter  of  said  Emma  M.  and  C.  C. 
Thompson.  On  July  16,  1900,  plaintiff,  upon  petition 
therefor,  was  appointed  administratrix  of  the  estate  of 
Emma  M.  Thompson,  deceased,  and  guardian  of  the  per- 
son and  estate  of  said  C.  C.  Thompson,  non  compos  mentis. 
Prior  to,  and  also  at  the  time  of,  the  appointment  of  plain- 
tiff as  administratrix  and  guardian,  as  aforesaid,  said  Sid- 
»ey  Thompson  renounced  the  contract  above  referred  to, 
and  told  plaintiff  to  take  possession  of  the  cattle  above 
mentioned,  which  she  did  immediately  upon  her  appoint- 
ment as  administratrix.  On  or  about  the  7th  day  of  July, 
1900,  some  three  months  after.  Mrs.  Rector  had  taken 
charge  of  said  cattle,  Sidney  Thompson,  together  with  the 
defendant  Stock  and  others,  without  the  knowledge  or  con- 
sent of  plaintiff,  took  the  said  cattle  from  the  pasture  in 
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which  they  were  kept,  in  Lewis  county,  and  shipped  them 
to  Tacoma,  Washington.  On  the  next  day  the  cattle  were 
found  in  possession  of  defendants  Kneeland  &  Spofford, 
who  refused  to  surrender  possession  thereof  to  plaintiff. 
This  action  was  thereupon  brought  against  all  the  defend- 
ants named,  for  the  value  of  said  cattle.  At  the  trial, 
after  plaintiff  had  rested  her  case,  the  court,  upon  de- 
fendanVs  motion,  granted  a  non-suit  as  to  the  defendant 
Colvin.  A  verdict  was  returned  by  a  jury  for  $800  against 
the  other'  defendants,  and  judgment  entered  thereon.  De- 
fendants appeal. 

At  the  trial  plaintiff  offered  in  evidence,  and  the  court 
over  objection  of  the  defendants  admitted,  a  letter  written 
by  Reynolds  &  Stewart,  the  plaintiff's  attorneys,  on  July 
9,  1900,  to  defendants  Kneeland  &  Spofford,  who  at  that 
time  had  possession  of  the  said  cattle.  This  letter^  advised 
said  defendants  that  the  cattle  had  been  stolen  and  that 
legal  steps  would  be  taken  to  obtain  the  same  or  their 
value.  It  is  insisted  that,  because  the  letter  referred  to  a 
conversation  over  the  telephone  between  the  writer  and 
one  of  said  defendants,  it  was  error  to  admit  it,  because 
the  telephone  conversation  had  already  been  excluded  by 
the  court.  The  letter  was  clearly  admissible.  The  fact 
that  it  may  have  contained  irrelevant  or  incompetent 
matters  would  not  exclude  it  as  evidence  of  the  facts 
which  plaintiff  was  entitled  to  show.  The  lettef  was  evi- 
dence of  notice  to  those  defendants  that  the  cattle  had 
been  stolen,  and  that  steps  would  be  taken  to  recover  the 
value  thereof  unless  surrendered  to  the  owner.  This 
knowledge  and  refusal  to  return  the  property  to  the  true 
owner  fix  the  liability  of  those  defendants.  Cooley,  Torts 
(2d  ed.),  p.  524  et  seq.;  2  Am.  &  Eng.  Eno.  Law,  62;  4 
Am.  &  Eng.  Enc.  Law,  112; 
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At  the  close  of  plaintiff's  case  in  chief,  defendants  Ejiee- 
land  &  Spofford  moved  for  a  non-suit,  which  was  denied 
by  the  court.  This  ruling  is  assigned  as  error.  It  appears 
from  the  evidence  that  these  two  defendants  had  nothing 
to  do  with  the  original  taking,  but  that  the  cattle  were 
shipped  by  defendant  Stock  to  himself,  at  Tacoma,  de- 
livered by  the  railway  company  in  the  stock  yard  of  Knee- 
land  &  Spofford,  and  left  in  charge  of  Kneeland  &  Spof- 
ford. It  is  insisted  that,  even  if  there  was  a  conversion 
on  their  part^  it  was  a  different  conversion  from  the  one 
charged  in  the  complaint,  inasmuch  as  Kneeland  &  Spof- 
ford were  not  connected  with  the  original  wrongful  tak- 
ing. This  contention  cannot  be  sustained.  The  letter 
above  referred  to  notified  Kneeland  &  Spofford  of  the 
fact  that  the  property  was  stolen,  and  when  they  refused 
to  return  the  property  to  its  lawful  owner  they  thereby 
became  liable  for  its  conversion.  Cootey,  Torts  (2d  ed.), 
p.  156.  That  this  conversion  was  at  a  different  time  and 
place  from  the  original  conversion  of  which  the  other  de- 
fendants were  guilty  was  immaterial. 

Counsel  have  assigned  as  error  the  refusal  of  the  court 
to  give  certain  instructions  asked  by  the  defendants,  and 
the  giving  of  certain  others.  This  assignment  is  not  ar- 
gued in  the  brief  except  in  regard  to  the  questions  herein 
already  considered.  The  instructions  given  by  the  court 
were  clear  and  correct  statements  of  the  law  relative  to 
the  liability  of  defendants,  and  the  proof  required  to  estab- 
lish the  same,  and  we  shall  not  discuss  this  assignment 
further. 

It  is  insisted  that  the  court  erred  in  refusing  to  change 
the  place  of  trial  upon  defendants'  motion.  The  defend- 
ants Kneeland  &  Spofford  and  Stock,  at  the  time  the  ac- 
tion was  commenced  and  at  the  time  of  the  trial,  were  resi- 
dents of  Pierce  county.    Defendant  Thompson  was  a  resi- 
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dent  of  Thurston  county.  Defendant  Colvin  was  the  only 
resident  of  Lewis  county.  The  action  was  brought  in  Lewis 
county.  Before  answer^  and  by  special  appearance,  de- 
fendants moved  the  court  for  a  change  of  venue,  which 
motion,  on  account  of  irregularities  therein,  was  not  con- 
sidered upon  its  merits,  and  was  denied  for  that  reason. 
At  the  close  of  plaintiff's  case  the  defendant  Colvin,  on 
his  motion  therefor,  was  dismissed  from  the  case.  The 
other  defendants  thereupon  moved  orally  for  a  change  of 
venue  to  Pierce  county,  upon  the  ground  that  they  were 
all  non-residents  of  Lewis  county.  This  motion  came  too 
late.  Section  4856,  Bal.  Code,  provides  that  when  the 
county  in  which  the  action  is  brought  is  not  the  proper 
county  the  action  may,  notwithstanding,  be  tried  therein, 
unless  the  defendant,  at  the  time  he  appears  and  demurs 
or  answers,  demands  that  the  trial  be  had  in  the  proper 
county.  It  is  too  late,  after  all  the  issues  are  made  up  and 
the  cause  has  proceeded  to  trial,  and  the  plaintiff  has 
proven  his  case  to  the  jury,  to  make  this  demand.  It  is 
claimed,  however,  that  the  defendant  Colvin  was  not  made 
a  pitrty  in  good  faith,  but  was  made  a  party  defendant 
solely  for  the  purpose  of  having  the  case  tried  in  Lewis 
county,  and  of  defeating  the  change  of  venue  therefrom. 
We  have  no  doubt  that,  where  a  party  is  made  a  defend- 
ant without  any  cause  therefor,  and  in  bad  faith,  for  the 
purpose  only  of  prosecuting  the  case  in  a  particular  county 
where  none  of  the  real  parties  in  interest  reside,  a  change 
of  venue  may  be  granted,  upon  a  timely  and  sufficient 
showing  of  such  fact.  There  is,  however,  nothing  in  the 
record  to  show  this  state  of  facts.  At  the  close  of  plain- 
tiff's case,  upon  Colvin's  motion,  the  action  was  dismissed 
as  to  him,  because  plaintiff  had  failed  to  connect  him  with 
the  taking  or  with  possession  of  the  property  in  dispute. 
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There  is  no  other  evidence  in  the  record  of  bad  faith  in 
making  Colvin  a  party.  On  the  other  hand,  there  is  some 
evidence  of  the  fact  that  Colvin  was  assisting  in  driving 
the  cattle  away,  and  that  Colvin's  employee  assisted  in 
the  original  taking. 

Finding  no  error  in  the  record,  the  cause  must  be  af- 
firmed. 

Reavis,    C.    J.,    and    Fullertoij,  Axdebs^  Dunbab, 
White  and  Hadley,  JJ.,  concur. 


[No.   3982.     Decided   NoTember  29,   1901.] 

The  State  of  Washingtox  on  the  Relation  of  Cht-istie  & 
Miller,  Appellant,  v.  J.  A.  Meek,  as  Liquor  Inspector, 
Respondent. 

INTOXICATINO    UQUOBS  —  INSPECTOKS — COXSTBUCTION     OF     STATUTE. 

Bal.  Code,  $2927,  which  was  passed  in  the  year  1860,  when  the 
cities  of  the  then  territory  were  in  an  embryonic  stage,  provides 
that  "It  shall  be  the  duty  of  the  county  commissioners  of  each 
county  to  appoint  at  least  one  suitable  person  for  each  village  or 
neighborhood  where  spirituous  liquors  are  sold  in  less  quantity 
than  a  gallon,  whose  duty  it  shall  be  to  inspect  all  liquors,"  to  be 
so  sold.  Held  that  the  word  "village"  in  such  statute  should  be 
construed  to  cover  a  city,  where  the  village  subsequently  assumed 
the  proportions  of  a  city,  and  there  is  no  later  statute  making  it 
clearly  appear  that  a  city  is  exempted  from  the  provisions  of  the 
earlier  statute. 

SAME  —  OMISSION  OF  STATUTE  FBOM  C<M)E  —  EFFECT. 

The  omission  of  the  statute  now  known  as  $  2927,  Bal.  Code, 
from  the  Code  of  1881  did  not  effect  its  repeal,  since  9  3320  of  the 
Code  of  1881  specially  provided  that  "all  acts  or  parts  of  acts  of 
a  general  nature,  in  force  at  the  commencement  of  the  8th  bien- 
nial session  of  the  legislative  assembly,  and  not  repealed  shall  be, 
and  the  same  are  hereby  continued,  in  full  force  and  effect,  unless 
the  same  be  repugnant  to  the  act  upon  the  same  subject  matter, 
passed  or  revised  at  the  8th  biennial  or  present  extra  session  of 
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the  legislature/'  and  the  statute  in  controversy  was  in  effect  at 
the  time  specified,  was  not  repealed,  and  was  not  repugnant  to 
any  act  passed  during  the  sessions  mentioned. 

BAMK  —  BEPEAL  BY  IMPLICATION. 

Bal.  Code,  ft  2927,  was  not  repealed  by  implication  by  the  act 
(Laws  1899,  p.  183)  entitled  ''an  act  to  provide  against  the 
adulteration  of  food,"  9  2  of  which  provides  that  "the  term  'food' 
as  used  herein  shall  include  all  articles  used  for  food  or  drink 
by  man,  whether  simple,  mixed  or  compound,"  since  the  legis- 
lative interpretation  of  the  term  "drink"  as  used  therein  is  de- 
fined by  a  later  statute  (Laws  1901,  p.  194)  as  not  including  liq- 
uors containing  two  per  cent,  or  more  of  alcohol. 

SAME. 

Bal.  Code,  §  2927,  being  an  act  authorizing  county  commis- 
sioners to  provide  for  the  inspection  of  liquors,  with  a  view  to 
the  prohibition  of  the  sale  of  such  as  are  impure,  is  not  repealed 
as  to  incorporated  cities  by  subsequent  legislation  which  gives 
them  the  power  to  regulate  the  traffic  in  intoxicating  liquors 
within  their  limits,  since  the  power  conferred  upon  cities  in  this 
respect  relates  more  especially  to  what  are  usually  termed  "po- 
lice powers,"  which  must  be  exercised  consistently  with  the  gen- 
eral laws  of  the  state,  one  of  which  is  that  only  pure  liquors 
shall  be  sold.     (F^uixebton,  J.,  dissents.) 

SAME  —  ABBOOATION  OF  STATUTE  BT  170N-T7BER. 

Non-user  of  a  statute  will  not  effect  its  abrogation,  unless  its 
obsoleteness  is  in  some  way  recognized  by  subsequent  legislation. 

Appeal  from  Superior  Court,  King  County. — Hon. 
W.  R.  Bell,  Judge.    AflSnned. 

Solon  T,  Williams  and  Roberts  &  Leehey,  for  appel- 
lants. 

John  F.  Dore  and  James  J.  McCafferty,  for  respondent. 

Per  Curiam. — On  May  31,  1901,  the  board  of  county 
commissioners  of  King  county,  acting  under  the  provis- 
ions of  §  2927  et  seq.,  Bal.  Code,  appointed  the  respond- 
ent liquor  inspector  of  the  city  of  Seattle.  Thereafter 
respondent  qualified  by  filing  his  bond  and  oath  of  office, 
and  entered  upon  the  performance  of  his  duties.     There- 
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upon  the  relators  (appellants) ,  who  were  engaged  in  the 
retail  liquor  business  in  the  city  of  Seattle,  instituted  this 
action  to  restrain  respondent  from  acting  under  his  said 
appointment.  A  demurrer  to  the  complaint  was  sustained 
by  the  court,  the  cause  dismissed,  and  judgment  rendered 
against  appellants  for  costs.  From  said  judgment  this 
appeal  is  prosecuted. 

Section  2927,  supra,  is  as  follows: 

''It  shall  be  the  duty  of  the  county  commissioners  of 
each  county  to  appoint  at  least  one  suitable  person  for 
each  village  or  neighborhood,  where  spirituous  liquors  are 
sold  in  less  quantities  than  a  gallon,  whose  duty  it  shall 
be  to  inspect  all  liquors  to  be  sold  in  less  quantities  than 
a  gallon.  Said  inspector  shall  mark  and  approve  all  such 
liquors  submitted  to  him,  if  he  shall  find  them  pure  and 
free  from  adulteration;  but  if  he  shall  believe  that  any 
liquors  so  submitted  to  him  have  been  adulterated  in  any 
manner,  he  shall  retain  possession  of  them,  and  may,  at 
the  request  of  the  owner,  submit  it  to  chemical  proof,  and 
if  found  impure  or  adulterated,  said  liquor  shall  be  de- 
stroyed by  said  inspector." 

It  is  first  contended  by  appellants  that  the  statute  is 
8o  vague  and  indefinite  that  it  is  not  susceptible  of  enforce- 
ment. The  term  "neighborhood"  may  be  said  to  be  a  com- 
prehensive term. 

"One  man's  'neighborhood'  may  be  a  small  hamlet^ 
while  the  neighborhood  of  another  may  be.  a  county  or 
state."    16  Am.  &  Eng.  Enc.  Law,  485. 

"Etymologically  and  by  common  understanding,  the 
phrase  'in  the  vicinity  of  means  in  the  neighborhood,  and 
'neighborhood,'  as  applied  to  place,  signifies  nearness,  as 
opposed  to  remoteness.  Whether  a  place  is  in  the  vicinity 
or  the  neighborhood  of  another  place  depends  upon  no  ar- 
bitrary rule  of  distance  or  topography."  Lcmgley  v. 
Bamstead,  63  K  H.  246. 
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Considered  with  reference  to  the  term  "neighborhood/' 
as  used  in  the  statute,  since  it  depends  upon  no  arbitrary 
rule  of  distance  or  topography,  it  would  seem  that  the 
county  commissioners  are  left  to  exercise  their  oM-n  dis- 
cretion and  judgment  as  to  what  specific  jwrtion  of  the 
county's  territory  they  shall  determine  to  be  a  neighbor- 
hood for  the  purposes  of  inspection  as  provided  by  the 
statute.  But  the  tenri  "village"  is  more  specific,  and  each 
aggregation  of  individuals  living  in  close  proximity,  as 
is  customary  in  village  life,  must  be  treated  as  a  village 
for  the  purposes  of  the  statute.  It  is  urged  that  the  word 
"village"  is  not  sufficiently  definite  to  include  the  city  of 
Seattle.  It  may  be  said  that  all  cities  have  come  from  the 
growth  and  expansion  of  villages.  In  1860,  ^vhen  the  law 
in  question  was  passed,  the  cities  of  Washington  were  em- 
bryonic. The  word  "village"  appearing  in  an  imrepealed 
statute  passed  in  those  early  territorial  days  should  be 
construed  to  cover  a  city  when  the  village  has  assumed  the 
proportions  of  a  city,  unless  some  later  statute  makes  it 
clearly  appear  that  a  city,  considered  strictly  as  such,  is 
exempted  from  the  provisions  of  the  earlier  statute. 

It  is  next  urged  that  the  territorial  legislature  in  the 
year  1881  enacted  a  code  which  was  intended  to  contain 
such  general  laws  as  were  to  be  continued,  and,  since  the 
act  in  question  was  omitted  from  such  code,  such  omis- 
sion is  sufficient  of  itself  to  effect  the  repeal  of  the  stat- 
ute. Section  3320  of  the  Code  of  1881  provides  as  fol- 
lows: 

"All  acts  or  parts  of  acts  of  a  general  nature,  in  force 
at  the  commencement  of  the  8th  biennial  session  of  the  leg- 
islative assembly,  and  not  repealed  shall  be,  and  the  same 
are  hereby  continued,  in  full  force  and  effect,  unless  the 
same  be  repugnant  to  the  act  upon  the  same  subject  mat- 
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ter,  passed  or  revised  at  the  8th  biennial  or  present  extra 
session  of  the  legislature." 

This  law  was  in  effect  at  the  commencement  of  the 
eighth  biennial  session  of  the  legislature.  It  was  not  re- 
pealed, and  no  act  was  passed  repugnant  thereto.  There- 
fore its  omission  from  the  Code  of  1881  did  not  effect  a 
repeal  of  the  statute. 

It  is  next  contended  that  the  statute  is  repealed  by  the 
terms  of  chapter  113,  p.  183,  Laws  1899,  the  act  therein 
contained  being  entitled  ''An  act  to  provide  against  the 
adulteration  of  food/'  The  act  provides  that  the  state 
dairy  commissioner  shall  be  state  dairy  and  food  com- 
missioner, and  he  is  given  certain  powers  by  way  of  super- 
intending the  inspection  and  analysis  of  articles  of  food. 
Section  2  of  the  act  is  as  follows : 

"The  term  'food'  as  used  herein  shall  include  all  ar- 
ticles used  for  food  or  drink  by  man,  whether  simple, 
mixed  or  compound." 

Appellants'  counsel  concedes  that  the  word  "food,"  in 
the  ordinary  acceptance,  does  not  include  alcohol  or  any 
form  of  alcoholic  liquors,  but  insists  that  by  the  terms  of 
§  2,  supra,  the  legislature  has  placed  a  legislative  defini- 
tion upon  the  term  "food"  which  is  made  to  include  alco- 
holic liquors.  If  doubt  existed  before  as  to  the  legislative 
meaning  in  that  regard,  the  legislature  of  1901  has  set 
the  matter  at  rest  Chapter  94,  p.  194,  Laws  1901,  ex- 
pressly repeals  the  act  of  1899  above  mentioned,  and  pro- 
vides a  new  method  for  food  inspection.  Section  2  of  the 
act  contains  the  following : 

"The  term  'food'  as  used  herein  shall  include  all  ar- 
ticles used  for  food,  drink  and  condiment  by  men,  whether 
Tuixed,  simple  or  compound.     .     .     .     The  term  'drink' 
as  used  herein  shall  not  include  liquors  containing  two 
per  cent,  or  more  of  alcohol." 
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It  is  thus  clear  that  the  law  providing  against  the  adul- 
teration of  food  does  not  apply  to  alcoholic  liquors. 

Appellants  also  insist  that  this  statute  has  been  abro- 
gated by  nonuser.  Counsel  observes  that  ^^for  more  than 
forty  years  this  peculiar  statute  has  slept  its  Rip  Van 
Winkle  sleep  undisturbed  by  any  attempt  to  enforce  it." 
In  Kitchen  v.  Smith,  101  Pa.  St  452,  the  court,  when 
discussing  a  statute  a  portion  of  which  seems  to  have  been 
habitually  disregarded,  observes  as  follows: 

'^Approbation  of  two  justices  of  the  peace  lies  at  the 
foundation  of  the  power  of  overseers  to  lay  a  rate  or  as- 
sessment. And  if  not  first  obtained,  their  act  in  laying 
a  tax  is  unauthorized  by  the  statute.  So  the  law  is  writ- 
ten, and  neither  the  overseers  of  the  poor  nor  the  courts 
can  treat  it  as  obsolete." 

The  following  statement  concerning  the  nonuser  of  a 
statute  is  contained  in  §  137,  Sutherland,  Statutory  Con- 
struction : 

"As  repeal  can  only  proceed  from  the  legislature,  the 
obsoleteness  of  the  nonused  statute  must  be  in  some  way 
recognized  in  subsequent  legislation.  Popular  disregard 
of  a  statute  or  custom  opposed  to  it,  will  not  repeal  it" 

We  are  npt  aware  of  any  subsequent  l^islation  which 
would  seem  to  recognize  the  nonuser  of  this  statute  on  the 
subject  of  the  inspection  of  spirituous  liquors,  unless  it 
be  found  in  appellants'  further  argument  that  subsequent 
legislation  gave  to  incorporated  cities  the  power  to  r^u- 
late  the  traffic  in  intoxicating  liquors  within  their  limits. 
We  are  referred  to .  §  739,  Bal.  Code,  where  the  powers 
of  cities  of  the  first  class  are  enumerated.  The  following 
subdivisions  of  said  section  are  particularly  cited : 

"32.     To  regulate  the  selling  or  giving  away  of  in- 
toxicating, malt,  vinous,   mixed  or  fermented  liquors." 
"34.    To  regulate  the  carrying  on  within  its  corporate 
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limits  of  occiipations  which  are  of  such  a  nature  as  to 
affect  the  public  health  or  the  good  order  of  said  city." 

"86.  To  provide  for  the  punishment  of  all  disorderly 
conduct  and  of  all  practices  dangerous  to  public  health  or 
safety,  and  to  make  all  regulations  necessary  for  the  pres- 
ervation of  public  morality,  health,  peace  and  good  order 
within  its  limits." 

It  is  argued  that  the  above  provisions  supersede  the 
provisions  of  the  statute  here  under  consideration, 
and  counsel  therefore  conclude  that  the  power  to  in- 
spect spirituous  liquors  within  the  limits  of  the  city  of 
Seattle  now  resides  in  the  city  alone.  The  power  referred 
to  in  subdivision  32  relates  to  the  general  control  of  the 
traffic  in  intoxicating  liquors,  coming  under  what  are 
usually  termed  "police  powers."  The  city  has  the  un- 
doubted power  to  require  a  license  for  the  conduct  of  the 
sale  of  intoxicating  liquors,  to  fix  the  amount  to  be  paid 
therefor,  and  generally  to  direct  the  method  of  sale,  not 
inconsistent  with  general  laws  of  the  state.  It  was,  how- 
ever, the  undoubted  intention  of  the  legislature  of  1860 
that  impure  or  adulterated  liquors  should  not  be  sold 
anywhere  within  the  then  territory,  and  it  made  provis- 
ion to  prevent  it  which  should  apply  to  the  whole  terri- 
tory* The  purpose  involved  in  the  law  is  the  same  in 
principle  as  that  sought  to  be  reached  by  the  existing 
law  providing  against  the  adulteration  of  food;  the  one 
providing  against  the  sale  of  adulterated  liquor  and  the 
other  against  the  sale  of  adulterated  food.  Subdivisions 
34  and  36,  supra,  relate  to  the  city's  power  to  regulate 
occupations  which  are  of  such  a  nature  as  to  affect  the 
public  health,  and  it  might  with  equal  force  be  insisted 
that  the  provisions  of  the  law  providing  against  the  adul- 
teration of  food  cannot  be  enforced  in  cities  of  this  state. 
Such  a  result  would  practically  render  the  law  nugatory, 
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since  its  beneficial  effects  must,  in  the  nature  of  things, 
be  far  greater  in  the  cities  than  elsewhere.  It  is  mani- 
fest that  one  method  has  been  provided  by  the  legislature 
to  prevent  the  sale  of  adulterated  and  impure  food  and 
another  and  distinct  method  to  prevent  the  sale  of  adult- 
erated and  impure  liquors.  The  latter  method,  though 
long  since  adopted  by  the  legislature,  and  perhaps  but 
little  used,  we  find  to  be  still  the  law.  The  state  first  re- 
serves the  right  to  say  that  only  pure  liquors  shall  be  sold, 
and  then  grants  to  cities  the  power  to  regulate  the  sale  of 
pure  liquors  only. 

The  judgment  is  affirmed. 

FuLLERTOH^,  J.  (disscntiug). — ^I  dissent.  The  act  re- 
lied upon  to  sustain  the  appointment  of  the  inspector  was 
nothing  more  than  an  act  regulating  the  sale  of  intoxicat- 
ing liquors.  As  such  it  was  repealed  by  the  subsequent 
legislation  vesting  in  boards  of  county  commissioners  of 
counties  and  the  mayors  and  councils  of  cities  the  "sole 
and  exclusive  authority  and  power  to  regulate,  restrain, 
license  or  prohibit  the  sale  or  disposal  of  spirituous,  fer- 
mented, malt-  or  other  intoxicating  liquors"  within  their 
respective  jurisdictions. 


[No.   4016.     Decided   November   29,    1901.] 

In  the  Matter  of  the  Application  of  Estheb  M.  Geakt 
foi'  a  Writ  of  Habeas  Corpus  for  the  Body  of  Gilbert 
A.  Grant,  an  Infant  Child. 

HABEAS   CORPUS  —  CUSTODY  OF  COURT  —  WHEN  ARISES. 

Under  the  rule  of  law  that  upon  the  return  to  a  writ  of  habeas 
corpus  the  original  restraint  is  considered  as  suspended  while 
the  proceedings  under  the  writ  are  pending,  and  the  prisoner  is 
entirely  under  the  authority  and  direction  of  the  court  issuing 
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the  writ,  a  prisoner  who  is  left  in  his  original  custody  without 
further  order  of  the  court,  pending  its  investigations,  is  so  de- 
tained not  under  the  authority  of  his  original  restraint,  but  un- 
der the  authority  of  the  writ,  and  is  consequently  for  the  time 
being  in  the  custody  of  the  court 

^BAUK  —  CONTEMPT  —  RBMOVINO  PEB80N  FBOH  CUSTODY  OF  COURT. 

Where  a  father,  pending  habeas  corpus  proceedings  by  the 
mother  to  obtain  possession  of  their  child  from  the  custodian 
with  whom  it  had  been  placed  by  the  father,  takes  such  child 
away  from  the  person  whom  he  had  constituted  custodian  and 
who  had  been  permitted  by  the  court  to  retain  custody  pending 
the  habeas  corpus  proceedings,  the  father  is  guilty  of  technical 
contempt  when  he  knew,  or  was  aware  of  enough  to  have  put 
him  on  inquiry,  that  the  possession  originally  authorized  by 
him  had  shifted  from  an  individual  custody  to  the  custody  of  the 
court. 

Original  Application  for  Habeas  Corpus. 

Vance  &  Mitchell,  for  petitioner. 
Troy  &  Falhnor,  for  respondents. 

The  opinion  qi  the  court  was  delivered  by 

Mount,  J. — On  September  5,  1901,  Esther  M.  Grant 
filed  in  this  court  her  original  application  for  a  writ  of 
habeas  corpus,  alleging,  inter  alia,  that  she  was  the  mother 
of  Gilbert  A.  Grant,  an  infant  child,  which  was  unlaw- 
fully restrained  of  its  liberty  by  Thomas  R.  Prather  and 
wife,  and  praying  for  the  custody  of  said  child.  There- 
upon this  court  made  an  order  ^'that  a  writ  of  habeas 
corpus  issue  commanding  the  said  Thomas  R.  Prather  to 
produce  the  body  of  the  infant  child  described  in  the  pe- 
tition before  this  court,  on  the  9th  day  of  September, 
1901,  at  2  o'clock  p.  m.  on  said  date,  to  show  cause,  if 
any  he  have,  why  said  child  should  not  be  taken  from  his 
custody  and  disposed  of  as  the  court  may  order."  In 
obedience  to  said  order,  Thomas  R.  Prather  produced  the 
body  of  said  child  in  court  on  said  day,  and  filed  his 
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answer  to  said  petition,  in  which  answer  it  was  alleged 
that  said  child  was  the  minor  child  of  Owen  M.  Grant  and 
Esther  M.  Grant,  petitioneii;  that  the  said  Esther  M. 
Grant  had  been,  and  still  was,  insane  and  unfit  to  have 
possession  of  said  child ;  that  Owen  M.  Grant  at  said  time 
was  in  Alaska,  N*.  W.  T.,  and  that  prior  to  his  departure 
he  had  left  the  said  child  with  said  Thomas  R.  Prather 
and  wife,  to  be  cared  for  ty  them.  Upon  issue  being 
joined  as  to  the  sanity  of  said  Esther  M.  Grant,  this 
court  made  the  following  order : 

''It  is  ordered  that  the  said  cause  and  all  proceedings 
therein  and  the  record  thereof  be  delivered  and  returned 
to  the  judge  of  the  superior  court  of  Thurston  county, 
and  such  testimony  as  may  be  produced  by  the  parties 
taken  before  him,  and  that  such  testimony  together  with 
the  findings  of  fact  thereon,  of  said  superior  judge,  be 
returned  to  the  clerk  of  this  court." 

Xo  order  was  made  as  to  the  custody  of  said  child  pend- 
ing the  hearing,  but  said  child  was  left  in  the  custody  of 
said  Thomas  R.  Prather  and  wife.  The  evidence  was 
taken  by  the  superior  court,  and  findings  made  thereon, 
and  thereafter,  but  before  the  same  was  filed  in  this  court, 
Owen  M.  Grant,  the  father  of  said  child,  returned  to  the 
state  of  Washington,  and  on  the  15th  day  of  October 
filed  a  petition  in  this  court  asking  leave  to  intervene  in 
said  habeas  corpus  proceedings.  This  petition  was  denied. 
He  thereupon  took  possession  of  said  child  from  Thomas 
R.  Prather,  whereupon  Esther  M.  Grant  filed  an  affidavit 
in  this  court  charging  that  the  said  Owen  M.  Grant,  well 
knowing  that  the  said  infant  child  was  in  possession  of 
said  Thomas  R.  Prather  as  the  custodian  of  this  court 
during  the  pendency  of  relator's  application  for  a  writ 
of  habeas  corpus,  in  contempt  of  this  court  did  take  the 
said  child  from  the  possession  of  said  Thomas  R.  Prather, 
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and  refused  to  return  the  same.  A  citation  was  thereupon 
issued  directing  the  said  Owen  M.  Grant  to  appear  before 
this  court  to  show  cause  why  he  should  not  be  punished 
for  contempt.  He  thereupon  appeared,  and  filed  his 
answer,  in  substance,  that  he  was  the  father  of  the  child ; 
that  he  was  and  is  the  husband  of  the  said  Esther  M. 
Grant ;  that  no  divorce  had  been  sought  by  either  party ; 
that  upon  March  15, 1901^  he  left  said  child  with  Thomas 
R.  Prather  and  wife  to  be  cared  for  by  them,  for  hire, 
during  his  absence  from  the  state  of  Washington;  that 
upon  his  return  from  Alaska  he  found  said  child  in  the 
possession  of  said  Thomas  B.  Prather  and  wife,  where  he 
left  it,  and  was  not  aware  of  any  order  of  this  court  mak- 
ing said  Prather  and  wife  custodians  of  the  child  for 
the  court,  or  aware  that  such  was  the  fact.  He  alleged 
that  he  was  aware  of  the  efforts  of  his  wife  to  obtain  the 
possession  of  said  child  from  said  Prather  and  wife; 
that  they  had  refused  possession  to  her ;  and  that,  relying 
upon  his  rights  as  father  of  said  child,  and  that  he  was  not 
a  party  to  said  proceedings,  or  permitted  to  become  such, 
and  that  any  proceedings  therein  could  not  affect  him, 
he  took  said  child,  and  for  no  other  reason ;  that  he  did  not 
and  does  not  believe  he  acted  in  contempt  of  any  order 
of  this  court;  that  he  did  not  and  does  not  intend  to  take 
said  child  out  of  the  jurisdiction  of  this  court,  or  disobey 
any  order  of  the  court,  but  that  he  would  respond  to  any 
order  thereof;  that  he  was  able,  ready,  and  willing  to 
take  and  care  for  both  the  said  child  and  his  said  wife. 
This  answer  was,  by  counsel  for  relator,  confessed  at  the 
hearing,  and  the  cause  was  submitted  upon  said  answer. 

This  proceeding  turns  upon  the  question  whether  or 
not  the  child  was  in  custodia  legis  or  in  the  custody  of 
Prather  under  his  contract  with  the  father,  unaffected  by 
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said  habeas  corpus  proceedings,  in  so  far  as  respondent  is 
concerned.  There  is  no  statute  in  this  state  upon  this 
subject.  The  rule  at  common  law  is  that  upon  the  return 
to  a  writ  of  habeas  corpus  the  original  restraint  is  con- 
sidered to  be  suspended  while  the  proceedings  under  it  are 
pending,  and  the  safe  keeping  of  the  prisoner  is  entirely 
under  the  authority  and  direction  of  the  court  issuing 
the  writ,  or  to  which  the  return  is  made,  and  the  prisoner 
is  detained,  not  under  the  authority  of  the  original  re- 
straint, but  solely  under  the  authority  of  the  writ  of 
habeas  corpus.  Church,  on  Habeas  Corpus,  §§  175,  176; 
16  Am.  &  Eng.  Enc.  Law  (2d  ed.),  p.  213. 

This  being  true,  when  the  court  made  no  change  in  the 
custody  of  said  child,  but  left  the  same  with  the  said 
Prather,  this  custody  was  the  custody  of  the  law.  No 
order  was  required  to  give  l^al  effect  to  this  custody  under 
the  writ.  Respondent  states  that  he  was  not  aware  of 
any  order  making  said  Prather  the  custodian  of  said 
child,  but  that  he  was  aware  of  the  effort  in  this  court  by 
Esther  M.  Orant  to  obtain  possession  of  said  child  from 
Thomas  R.  Prather;  that  he  had  attempted  to  intervene 
in  such  proceedings  and  had  been  refused.  We  think  this 
is  sufficient  to  show  that  he  must  have  known,  or,  at  his 
peril,  should  have  enquired  whether,  under  these  circum- 
stances, the  possession  of  Prather  was  the  possession  of 
the  court  or  the  individual  possession  of  Prather.  We 
conclude,  therefore,  that,  even  if  the  answer  is  true  in  fact, 
respondent  is  technically  guilty  of  contempt;  but,  since 
he  has  disavowed  any  intentional  disobedience  of  the 
order  of  the  court,  and  made  no  effort  to  take  the  child 
from  the  jurisdiction  thereof,  he  will  be  discharged  upon 
paying  a  fine  of  one  dollar  and  the  costs  incurred  by  the 
officer  in  taking,  keeping,  and  returning  said  child  to  the 
possession  of  said  Thomas  R.  Prather. 
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Reavis,  C.  J.,  and  Aistders^  Duxbar,  White  and  IIad- 
LEY,  JJ.,  concur. 


[No.  4000.     Decided  December  2,  1001.] 

Citizens'   National  Bank  of  Crawfordsville^  Ind., 
Aj^pellantj  v.  C.  F.  Lucas^  Respondent 

JUDGME:«T8 — ACTION   ON  DOMESTIC  JUDGMENT  —  LIMITATIONS. 

Bal.  Code,  §  4798,  which  fixes  a  limitation  of  six  years  upon 
the  commencement  of  "an  action  upon  a  Judgment  or  decree  of 
any  court  of  the  United  States  or  of  any  state  or  territory  within 
the  United  States,"  is  applicable  to  domestic,  as  well  as  to  for- 
eign, judgments. 

8AME  —  ACCKUAL  OF  BIGHT  OF  ACTION. 

The  right  of  action  upon  a  Judgment  in  this  state  begins  to 
run  from  the  date  of  its  rendition  and  is  not  postponed  until 
the  expiration  of  the  period  In  which  execution  may  issue. 

Appeal  from  Superior  Court,  Spokane  County. — Hon. 
Leander  H.  Prather^  Judge.    Affirmed. 

E.  H.  Belden  and  0.  C.  Moore,  for  appellant. 

Iloyt  &  Taylor  and  Crow  &  ^Villiams,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar^  J. — On  the  10th  day  of  April,  1894,  the  ap- 
pellant obtained  in  the  superior  court  of  Spokane  county 
two  judgments  against  the  respondent,  C.  F.  Lucas.  On 
the  20th  day  of  February,  1901,  the  appellant  commenced 
an  action  against  the  respondent  upon  said  judgments, 
setting  out  each  as  a  separate  cause  of  action.  Thereafter 
respondent  appeared  and  demurred  to  the  complaint  upon 
the  ground  that  the  action  had  not  been  commenced  within 
the  time  limited  by  law.  The  demurrer  was  sustained  by 
the  court,  and,  the  appellant  electing  to  stand  on  its  com- 
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plaint,  an  order  of  dismissal,  with  judgment  against 
plaintiff  for  costs,  was  entered,  to  which  judgment  the 
appellant  excepted,  and  brings  the  case  here  upon  appeaL 
The  assignments  of  error  are  (1)  that  the  court  erred  in 
sustaining  respondent's  demurrer  to  appellant's  com- 
plaint; (2)  that  the  court  erred  in  entering  judgment  in 
favor  of  respondent  and  against  appellant.  If  the  first 
assignment  of  error  is  sustained,  it  necessarily  follows 
that  the  second  must  be,  so  that  it  is  necessary  to  discuss 
only  the  first.  The  question  presented  by  this  appeal  is 
whether  or  not  an  action  can  be  maintained  upon  a  do- 
mestic judgment  commenced  more  than  six  and  less  than 
seven  years  after  the  date  of  its  rendition.  The  statute 
(§  4798,  Bal.  Code),  prescribes  that  actions  shall  be  com- 
menced as  follows : 

"Within  six  years:  (1)  An  action  upon  a  judgment 
or  decree  of  any  court  of  the  United  States  or  of  any 
state  or  territory  within  the  United  States.     .     .     .     '* 

Provisions  were  made  for  the  commencement  of  other 
actions  within  a  limited  time,  and  after  reciting  them  in 
detail  the  statute  concludes  (§  4805)  : 

"An  action  for  relief  not  hereinbefore  provided  for 
shall  be  commenced  within  two  years  after  the  cause  of 
action  shall  have  accrued." 

It  seems  to  us  that  the  legislature  in  the  passage  of 
this  act  attempted  to  provide  a  limitation  for  every  kind 
of  action  that  could  be  brought  in  the  courts,  and  that,  if 
this  case  does  not  fall  within  subdivision  1  of  §  4798,  it 
must  fall  within  the  provisions  of  §  4805,  last  above 
noticed.  But  we  think  it  falls  within  subdivision  1  of 
§  4798.  It  is  contended  that  the  wording  of  the  statute 
does  not  embrace  domestic  judgments,  but  that  subdivis- 
ion 1  refers  to  judgments  of  states  other  than  this  state. 
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This,  it  seems  to  iis,  is  not  a  reasonable  construction.  In 
fact,  the  language  is  so  plain  that  construction  cannot  be 
resorted  to  at  all.  "An  action  upon  a  judgment  or  de- 
cree of  any  court  of  the  United  States  or  of  any  state  or 
territory  within  the  United  States,"  certainly  compre- 
hends the  state  of  Washington ;  for  it  is  a  state  within  the 
United  States,  and  the  judgment  is  the  judgment  of  a 
court  of  a  state  within  the  United  States.  The  greater 
includes  the  less,  and,  under  any  canon  of  construction 
known  to  the  law,  it  would  seem  that  a  judgment  of  this 
state  fell  within  the  provisions  of  the  statute.  The  statute 
is  broad  enough  to  embrace  judgments  of  this  state,  and 
the  judgments  of  this  state  are  in  no  way  excepted  from 
its  provisions.  So  that  it  must  be  concluded  that  the 
legislature,  in  using  the  language  which  it  did,  intended 
to  include  not  only  foreign  judgments,  but  domestic  judg- 
ments, or  intended  to  include,  in  the  language  of  the 
statute,  a  judgment  "of  any  court  of  the  United  States,  or 
of  any  state  or  territory  within  the  United  States."  It  ia 
contended,  however,  by  the  appellant,  that  this  courl* 
placed  another  construction  upon  this  statute  in  Bums  v. 
Conner,  1  Wash.  6  (23  Pac.  836)  ;  and  the  language 
therein  used  would  certainly  justify  this  contention.  The 
case,  however,  was  decided  before  the  question  of  limi- 
tation was  reached;  the  court  saying,  "We  are  of  the 
opinion  that  the  proceeding  prescribed  by  statute  to  re- 
vive the  lien  of  a  judgment  is  not  the  commencement  of 
an  action,  but  only  a  mode  by  which  to  secure  the  fruits 
of  an  action  already  had  and  determined  between  thf» 
parties,"  and  that  §  27  of  the  Code  is  not  applicablb 
thereto;  citing  authorities  to  sustain  the  announcement. 
The  court  then,  after  the  cause  had  been  decided,  pro- 
ceeded to  sav: 
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"We  are  also  of  the  opinion  that  §  27  of  the  Code,  limit- 
ing to  six  years  the  time  within  which  an  action  may  be 
commenced  upon  a  judgment  or  decree  of  any  court  of 
the  United  States,  or  of  any  state  or  territory  within  the 
United  States,  w^hen  viewed  in  connection  with  chapter 
29,  does  not  apply  to  judgments  by  the  courts  of  thir 
state  or  of  the  late  territory." 

This  was  purely  obiter  dictum^  and  not  in  any  way 
necessary  to  the  decision  of  the  case,  although  tliis  ques- 
tion had  been  raised  in  the  briefs  of  the  contending  attor- 
neys. There  does  not  seem  to  have  been  much  considera- 
ation  given  to  this  question  in  that  case,  and  the  announce- 
ment is  made  that,  when  viewed  in  connection  with 
chapter  29,  §  27  did  not  apply  to  judgments  of  this  state. 
But  even  if  the  announcement  there  made  was  a  correct 
one  under  the  provisions  of  chapter  29  as  it  then  existed, 
the  legislature  afterwards  amended  chapter  29  by  placing 
a  limitation  of  six  years  upon  the  motion  to  revive  a  judg- 
ment, so  that  if  the  idea  of  the  court  was  that  the  limi- 
tation did  not  apply  because  there  was  no  limitation  on 
the  revival  of  tlie  judgment  in  chapter  29,  spoken  of,  the 
reasoning  would  not  now  apply,  because  by  the  amend- 
ment of  1891  (Laws  1891,  pp.  165,  166)  a  limitation  of 
six  years  has  been  placed  upon  a  motion  to  revive.  The 
case  of  Bums  v.  Conner,  supra,  has  never  been  considered 
by  this  court  as  settling  this  question;  for  in  Lake  r. 
Steinbach,  5  Wash.  659  (32  Pac.  767),  which  was  an 
action  upon  a  judgment  rendered  more  than  six  years 
prior  to  the  commencement  of  the  action,  the  case  was  de- 
cided upon  the  ground  that  the  defendants  had  been  out 
of  the  state  a  portion  of  the  time  during  which  the  judg- 
ment was  running,  and  at  the  time  said  judgment  was 
rendered,  and  did  not  return  to  the  state  under  less  than 
six  years  prior  to  the  commencement  of  the  action ;  "and," 
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remarked  the  court,  "this  refutes  the  idea  that  the  pur- 
ported new  matter  set  up  in  the  answer  is  a  defense  to 
this  action/' — the  new  matter  being  the  pleading  of  the 
fact  that  more  than  six  years  had  expired  between  the 
rendition  of  the  judgment  and  the  action  on  the  judgment. 
So  it  may  be  seen  that,  if  the  court  had  viewed  the  doc- 
trine announced  in  Bums  v.  Conner  as  the  settled  law 
of  the  state,  it  would  not  have  been  necessary  to  have 
entered  into  the  discussion  of  the  other  questions  involved 
in  the  case.  In  Bignold  v.  Carr,  24  Wash.  413  (64  Pac. 
519),  substantially  the  same  questions  were  raised  as  in 
Lake  v.  Steinbach,  supra.  The  question  having  been 
raised  that  more  than  six  years  had  expired  between  the 
entry  of  the  judgment  and  the  commencement  of  the 
action  thereon,  it  was  found  by  this  court  that  the  fact 
of  absence  from  the  state  prevented  the  statute  from 
running,  and  after  settling  that  question  it  was  said  by 
the  court: 

"This  conclusion  renders  it  unnecessary  to  determine 
the  proposition  of  whether  or  not  the  six-years  statute 
of  limitations  applies  to  domestic  judgments." 

But  aside  from  the  fact  that  the  plain  language  of  the 
statute  precludes  any  other  idea,  the  authority  is  over- 
whelming to  the  effect  that  under  similar  statutes  domes- 
tic judgments  are  included.  It  may  be  as  well  to  state  here 
that  the  cases  of  Bettman  v.  Cowley,  Id  Weish,  207  (54  Pac. 
1134,  40  L.  K.  A.  815),  and  Palmer  v.  Lahcree,  23  Wash. 
409  (63  Pac.  216),  cited  by  appellant,  do  not  seem  to  us  to 
be  relative  to  the  question  under  discussion.  In  those 
cases,  while  incidentally  other  propositions  may  have  in- 
tervened, the  question  under  discussion  was  the  right  of 
the  revival  of  judgments  under  the  statute  limiting  such 
rights.     In  Oregon  the  rule  has  been  announced  that  the 
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statute  did  not  apply  to  domestic  judgments  (Murch  v. 
Moore,  2  Ore.  189;  Strong  v,  Bamhart,  5  Ore.  499), 
and  in  one  or  two  other  states  the  same  doctrine  has  been 
announced.  But  these  cases  are  the  exception,  and  not 
the  rule.  In  Beay  v.  HeazeltoUj  128  Cal.  335  (60  Pac. 
977),  it  was  held  that  a  domestic  judgment  was  embraced 
within  the  language  of  a  statute  similar  in  all  respects  to 
ours.  In  Haupt  v.  Burton,  21  Mont.  572  (55  Pac.  110, 
69  Am.  St  Rep.  698),  the  supreme  court  of  Montana,  in 
discussing  this  question,  says : 

"It  is  argued  that  section  41,  division  1,  Compiled 
Statutes  of  1887,  which  provides  that  an  action  upon  a 
judgment  of  ^any  court  of  the  United  States  or  of  any 
state  or  territory  within  the  United  States,  shall  be  com- 
menced "within  six  years',  is  inapplicable  to  judgments 
rendered  by  the  courts  of  this  state ;  and  we  are  cited  to 
Pitzer  V.  Bussel,  4  Ore.  129,  and  Burns  v.  Conner,  1  Wash. 
6  (23  Pac.  836),  which  hold  that  way.  The  great  weight 
of  authority  is  against  those  decisions,  and  we  believe 
that,  in  the  absence  of  any  exception  from  the  statute  of 
actions  upon  judgments  of  the  courts  of  this  state,  they 
are  within  the  letter  of  the  Code," — citing  Hummer  v. 
Lampliear,  32  Kan.  439  (4  Pac.  865,  49  Am.  Rep.  491), 
approved  in  Schuyler  County  Bank  v.  Bradbury,  56  Kan. 

355  (43  Pac.  254),  and  Mason  v,  Cronisc,  20  Cal.  217. 

In  Schuyler  County  Banh  v.  Bradbury,  just  referred 
to,  it  is  squarely  decided  that' a  right  of  action  upon  a 
domestic  judgment  whereon  no  execution  had  issued  is 
barred  by  the  five-year  statute  of  limitations.  In  Mason 
V.  Cronise  it  was  held  that  judgments  recovered  in  the 
courts  of  California  were  barred  by  the  lapse  of  five  years 
from  the  time  they  were  rendered,  which  was  the  statute 
in  that  state  corresponding  to  the  six-year  statute  in  ours. 
The  language  of  the  court  in  that  case  is  applicable,  and 
we  reproduce  it  here : 
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"The  section  does  not,  in  terms,  except  judgments  re- 
covered within  the  state ;  but,  on  the  contrary,  its  language 
embraces  the  judgments  and  decrees  of  any  court  of  any 
state  or  territory  within  the  United  States.  It  would 
seem,  according  to  the  natural  import  of  the  words  used, 
that  there  could  be  no  question  of  the  application  of  the 
section  to  domestic  judgments." 

To  the  same  effect  is  McDonald  v.  Dickson,  85  INT.  C. 
248,  and  Rowe  v.  Blake,  99  Cal.  167  (33  Pac.  864,  37 
Am.  St.  Eep.  45).  In  conclusion,  we  think  that  both 
reason  and  authority  compel  us  to  hold  that  domestic 
judgments  are  included  within  the  statute. 

But  it  is  contended  by  the  appellant  that  the  statute  of 
limitations  does  not  commence  to  run  on  a  domestic  judg- 
ment until  the  expiration  of  the  time  during  which  execu- 
tion may  issue ;  that  is,  after  the  lapse  of  five  years  from 
its  recovery  and  entry.  The  statute  provides  (§  4796, 
Bal.  Code)  that  actions  can  only  be  commenced  within 
the  period  herein  prescribed  after  the  cause  of  action 
shall  have  accrued;  and  it  is  asserted  that  at  common 
law  an  execution  could  issue  upon  a  judgment  at  any 
time  within  a  year  and  a  day  after  its  entry,  and  that  the 
year  and  a  day  at  common  law  correspond  to  our  five  years 
in  w^hich  execution  may  issue.  If  this  interpretation  of 
the  statute  is  correct,  then  the  judgment  in  this  case  is 
not  barred  by  the  statute  of  limitations,  for  only  seven 
years  elapsed  from  the  rendition  of  the  judgment  to  the 
commencement  of  the  action.  But  we  think  the  conten- 
tion that  the  judgment  debtor  cannot  avail  himself  of 
the  statute  of  limitations  until  after  the  time  expires  in 
which  execution  could  issue  cannot  be  maintained.  It  is 
true,  there  are  a  few  cases  which  sustain  this  contention, 
viz.,  Lee  v.  Oiles,  21  Am.  Dec.  476,  where  a  few  of  the 
old  English  cases  are  referred  to,  and  Piizer  v.  Eussd,  4 
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Ore.  130;  also  Paries  v.  Youn{f,  75  Tex.  278  (12  S.  W. 
986),  although  the  supreme  court  of  Texas  seemed  after- 
wards, in  Stevens  v.  Stone,  94  Tex.  415  (60  S.  W.  959), 
to  overrule  the  proposition  announced  in  Parl's  v.  Young, 
supra.  The  case  of  Solen  v.  Virginm,  etc.,  R.  R.  Co., 
15  Nev.  313,  which  announced  the  doctrine  contended  for 
by  the  appellant,  has  been  overruled  in  the  later  case 
of  Mandlehaum  v.  Oregovich,  24  ^ev.  154  (50  Pac.  849), 
and  in  the  South  Carolina  case  of  Lee  v.  Giles,  supra,  it 
is  stated  in  a  note  to  the  decision  that  the  doctrine  an- 
nounced in  that  state  could  not  be  sustained  bv  the  authori- 
ties  elsewhere,  citing  Freeman,  Judgments,  §  542.  So 
that,  outside  of  the  states  of  Oregon,  Xevada,  Texas,  and 
South  Carolina,  all  of  which,  excepting  Oregon,  as  we  have 
seen,  have  to  a  certain  extent  receded  from  the  proposi- 
tion originally  announced  on  this  subject,  the  decisions 
are  substantially  uniform  that  at  common  law  a  party 
has  a  right  of  action  upon  his  judgment  as  soon  as  it  is 
recovered.  It  is  true  that  in  this  state  it  has  been  de- 
cided that  a  party  has  a  right  to  bring  a  common  law 
action  upon  a  judgment  simply  because  the  common  law 
prevails  in  this  state  in  the  absence  of  statutory  enact- 
ment; but  there  has  been  statutory  enactment  on  the 
subject  of  limitations,  and,  whether  the  action  is  brought 
under  the  statute  or  under  the  common  law  right,  the 
statute  in  relation  to  limitations  equally  prevails. 

It  is  urged  by  appellant,  and  is  stated  in  some  of  the 
cases  cited,  that  there  is  no  necessity  for  an  action  upon 
the  judgment  as  long  as  the  right  of  execution  exists; 
that  the  only  effect  would  be  to  impose  additional  costs 
and  burdens  upon  the  judgment  debtor,  and  create  a 
multiplicity  of  suits.  But  this  objection  is  more  fanciful 
than  real,  and  the  judgment  debtor  will  be  protected  by 
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the  ordinary  pnuleiice  of  the  jiidgmeiit  creditor,  who  will 
not  be  likely  to  incur  unnecessary  expenses  for  the  mere 
purpose  of  obtaining  judgments  against  an  insolvent  debt- 
or. But,  however  that  may  be,  if  the  law  gives  to  the 
judgment  creditor  the  right  to  bring  an  action  upon  his 
judgment,  that  right  cannot  be  taken  away,  in  the  absence 
of  any  express  restriction  upon  the  right  by  any  concur- 
rent remedy  that  may  be  given  him.  In  Hansford  v. 
Van  Auken,  79  Ind.  157,  the  right  of  the  judgment  cred- 
itor to  sue  was  sustained;    the  court  saying: 

*^He  may  enforce  its  collection  by  the  process  of  the 
court  in  which  he  obtained  his  judgment,  or  he  may,  if 
he  elect  so  to  do,  use  his  judgment  as  an  original  cause  of 
action,  and  bring  suit  thereon  in  the  same  or  some  other 
court  of  competent  jurisdiction,  and  prosecute  such  suit 
to  final  judgment.  This  procedure  he  may  pursue  as 
often  as  he  elects,  using  the  judgment  last  obtained  as 
a  cause  of  action  on  which  to  obtain  the  next  succeeding 
judgment." — citing  Palmer  v.  Glover,  73  Ind.  520. 

See,  al&o.  Smith  v.  Mumford,  9  Cow.  26;  Hale  v.  An- 
gel, 20  Johns.  342 ;  Mandlehaum  v,  Gregovich,  24  Nev. 
154  (50  Pac.  S49), — a  case  above  referred  to,  where  the 
court  annoimced  the  rule  that  under  the  common  law 
the  right  of  action  on  an  unsatisfied  judgment  was  a 
matter  of  course,  and  that  it  was  not  necessary  for  the 
complaint  to  aver  or  the  record  to  show  that  any  other 
cause  than  nonpayment  existed  therefor.  In  11  Enc. 
PI.  &  Pr.,  commencing  at  page  1089,  it  is  stated  that: 

*^At  common  law  and  by  the  overwhelming  weight  of 
authority  in  this  country  the  right  to  maintain  an  action 
upon  a  domestic  judgment  is  not  at  all  dependent  upon 
the  right  to  issue  an  execution  thereon.  Thus  an  action 
may  be  maintained  upon  a  dormant  judgment,  and  it  may 
equally  well  be  maintained  upon  a  judgment  which  is  not 
dormant,  and  upon  which  execution  might  issue." 
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In  support  of  this  text  cases  are  cited  from  Alabama^ 
California,  Connecticut,  Illinois,  Indiana,  Iowa,  Kansas, 
Massachusetts,  Michigan,  Missouri,  Xew  Hampshire, 
New  York,  Ohio,  Pennsylvania,  Tennessee,  Vermont,  and 
the  United  States  courts.  In  Greathouse  t\  Smith,  4 
111.  541,  the  court,  in  delivering  its  opinion,  said : 

"No  rule  of  law  is  better  settled  than  the  one  that  an 
action  of  debt  is  maintainable  on  a  judgment  in  a  court 
of  record.  The  judgment  is  a  good  cause  of  action,  it 
being,  as  between  the  parties,  the  conclusive  evidence  of 
indebtedness.  We  know  of  no  principle  which  inhibits 
the  creditor,  on  a  judgment  which  is  in  force  and  un- 
satisfied, from  recovering  in  an  action  brought  on  it,  al- 
though he  may,  at  the  time  of  bringing  the  suit,  be  en- 
titled to  an  execution  on  his  judgment.  He  is  at  liberty 
to  proceed  by  execution  to  collect  the  judgment,  or  in- 
stitute a  new  action  on  it.  Notwithstanding  the  second 
suit  may  be  unnecessary,  he  has  the  clear  legal  right  to 
recover,  and  the  courts  have  no  power  to  prevent  him, 
or  impose  terms  on  him  for  so  doing." 

In  Young  v.  Cooper,  59  111.  121,  it  was  said  tliat  the 
propriety  of  the  above  position  has  never  been  questioned. 
In  some  of  the  states  it  is  provided  by  statute  that  an  ac- 
tion shall  not  be  maintained  upon  a  judgment  within  a 
limited  time,  but  in  the  absence  of  a  statute  the  right 
exists  at  any  time  after  the  rendition  of  the  judgment. 
The  subject  is  summed  up  by  Mr.  Freeman  in  his  work 
on  Judgments  (volume  2  [4th  ed.]  c.  17,  §  432),  wher<» 
it  is  said : 

"In  Connecticut,  at  a  very  early  date,  an  action  on  a 
judgment  was  not  sustained,  because  it  was  deemed  un- 
necessary and  vexatious,  unless  plaintiff  succeeded  in 
showing  that  otherwise  he  could  not  have  the  full  effect 
of  his  judgment.  This  position  has  since  been  abandoned 
in  the  same  state,  and  in  its  place  the  true  rule  has  been 
adopted, — that  ^no  other  reason'  for  bringing  the  action 
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'need  be  stated  in  the  declaration  than  that  the  judgment 
remains  unpaid.'  " 

The  right  to  the  action  having  been  given  by  statute 
and  there  being  no  statutory  restrictions  upon  the  right, 
and  the  overwhelming  weight  of  authority  being  to  the 
effect  that  the  action  may  be  commenced  any  time  after 
its  rendition,  we  do  not  feel  justified  in  holding  that  the 
statute  of  limitations  upon  a  domestic  judgment  does  not 
commence  to  run  until  after  five  years  from  its  rendition, 
or  the  expiration  of  the  period  in  which  execution  might 
issue. 

The  judgment  of  the  superior  court  is  affirmed. 

Reavis,    C.    J.,    and    Anders^    Fullerton,    !Mouxt, 
White  and  IIadley^  JJ.,  concur. 


I  No.  3587.     Decided  December  3,   1901.] 

William  M.  Ridpatii,  Appellant,  v.  Sans  Foil  and 
Columbia  River  Ferry  &  Traxsportatiox  Company^ 
et  al,j  Respojidents. 

BECEIVERS  —  APPOINTMENT  PENDENTE  LITE  —  DISCRETION  OF  COURT. 

The  action  of  the  trial  court  in  refusing  to  grant  an  applica- 
tion for  a  receiver  pendente  Zite,  in  a  suit  for  an  accounting  and 
the  dissolution  of  a  corporation,  is  not  an  abuse  of  the  discretion 
reposed  in  the  court  in  such  matters,  where  it  does  not  appear 
that  the  property  of  the  corporation  is  endangered,  nor  that  its 
business  is  being  diverted  from  the  purpose  for  which  it  is  in- 
corporated, nor  that  the  property  is  not  being  economically  man- 
aged,  nor  that  the  applicant  has  displayed  diligence  in  applying 
for  relief,  and  where  it  appears  that  the  only  showing  made  is 
the  denial  of  plaintiff's  right  to  inspect  the  corporate  books  on 
the  ground  of  his  not  having  paid  his  subscription  to  the  capi- 
tal stock. 
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Appeal  from   Superior   Court,   Lincoln   County. — Hon. 
Charles  H.  Neal^  Judge.     Affirmed. 

Blake  &  Post,  for  appellant. 

Myers  &  Vfai^^en  nnd  Forster  &  ^Ydke field,  for  respond- 
ents. 

The  oi^inion  of  the  court  was  delivered  by 

FuLLERTOX^  J. — This  is  an  appeal  from  an  order  I'e- 
f using  to  appoint  a  receiver  for  a  corporation  i)endente 
lite.  The  action  is  brought  by  a  minority  stockholder  for 
an  accounting  and  for  the  final  winding  up  of  the  cor- 
poration. In  the  complaint  it  is  alleged  that  the  corpor- 
ation was  organized  under  the  laws  of  the  state  of  Wash- 
ington on  the  20th  day  of  February,  1897,  with  a  capital 
stock  of  $5,000,  divided  into  fifty  shares  of  $100  each, 
for  the  purpose,  among  other  things,  of  acquiring  and  op- 
erating a  ferry  across  the  Columbia  river  near  the  mouth 
of  the  Sans  Foil,  in  Lincoln  countv;  that  within  a  few 
days  after  its  incorporation  the  corporation  bought  and 
acquired  a  ferry  boat,  and  has  ever  since  held,  owned, 
and  operated  it  at  the  place  designated;  that  the  stock 
of  the  corporation  w- as  originally  issued  as  follows :  Thirty 
shares  to  the  respondent  Keller,  ten  shares  to  one  Cham- 
berlain, and  ten  shares  to  one  Xeeley;  and  that  Keller 
had,  prior  to  the  commencement  of  the  action,  acquired 
the  shares  issued  to  Chamberlain,  and  that  respondent 
had  acquired  those  issued  to  Neeley;  that  the  respondent 
Keller  has  been  president  of  the  corporation,  and  the  sole 
manager  of  its  business,  ever  since  its  incorporation ;  that 
as  such  he  has  received  all  of  the  revenues  arising  from  the 
business  of  the  corporation,  and  that  he  has  wrongfully 
and  unlawfully  refused  to  account  to  the  appellant  there- 
for, and  has  wrongfully  and  unlawfully  converted  and  ap- 
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propriated  the  same  to  his  own  use,  claiming  that  he  was 
the  sole  owner  thereof;  "that  the  plaintiff  and  the  de- 
fendant Keller,  at  the  present  time,  are  the  only  stock- 
holders in  said  corporation,  .  .  .  and  since  plain- 
tiff became  a  stockholder,  as  aforesaid,  said  Keller  has 
utterly  ignored  all  his  rights  in  said  corporation,  and 
wrongfully  and  fraudulently  denied  him  any  of  the  rights 
of  a  stockholder,  and  has  refused  to  give  him  access  to 
the  books,  records,  papers,  and  accounts  of  the  corpor- 
ation; that  prior  to  plaintiff's  becoming  a  stockholder  as 
aforesaid,  and  while  said  Chamberlain  and  Neelev  were 
stockholders  therein,  and  at  all  times  since  the  organiza- 
tion of  said  corporation,  the  defendant  Keller  has  had  sole 
possession  and  control  over  all  moneys,  funds,  and  prop- 
erty thereof,  and  during  all  that  period,  and  ever  since 
down  to  the  present  time,  has  wrongfully  and  fraudulently 
refused  to  make  any  accounting  thereof  to  the  other  stock- 
holders." The  prayer  is  for  an  accounting;  that  the 
affairs  of  the  corporation  be  w^ound  up,  its  property  sold, 
and  the  proceeds  divided  among  the  stockholders;  that 
a  receiver  be  appointed  for  that  purpose ;  and  that  plain- 
tiff have  general  relief.  To  the  complaint  the  respond- 
ents filed  an  answer,  in  which  they  denied  the  fraudulent 
acts  of  Keller  charged  in  the  complaint,  and  by  way  of 
affirmative  matter  alleged  that  the  stock  in  the  corporation 
was  issued  originally  to  the  parties  named  in  the  com- 
plaint on  the  understanding  and  agreement  that  each  of 
the  parties  should  pay  to  the  corporation  the  par  value 
thereof,  and  that  in  pursuance  thereof  Keller  did  pay 
into  the  corporation  $3,000,  and  Chamberlain  $1,000,  but 
that  !S"eeley,  the  plaintiff's  assignor,  failed,  neglected,  and 
refused  to  pay  for  any  part  of  the  stock  issued  to  him, 
and  that  all  of  the  property  owned  and  acquired  by  the 
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company  is  property  purchased  with  the  moneys  paid  in 
by  Keller  and  Chamberlain;  that  Keller  had  managed 
the  affairs  of  the  company  as  economically  as  possible, 
and  that  its  business  had  not  been  profitable;  that  the 
gross  receipts  from  the  ferry  during  the  time  had  been 
$3,146.95,  and  the  expenditures  for  hire  and  help  in  run- 
ning the  same  had  been  $2,912.60,  and  in  addition  thereto, 
he  had  paid  $50  for  a  ferry  license,  $20  for  a  corporation 
license,  taxes  amounting  to  $29.22,  and  had  worked  fifty 
days  in  improving  the  ferry  and  the  road  leading  thereto, 
which  was  reasonably  worth  $200;  that  the  defendant 
Keller  was  solvent,  and  abundantly  able  to  respond  to  and 
pay  any  judgment  that  might  be  obtained  against  him  in 
the  action,  and  offered  to  enter  into  a  bond  in  such  sum 
as  the  court  might  designate,  conditioned  to  pay  any  sum 
that  be  found  due  from  him  to  the  plaintiff  on  an  ac- 
counting. The  record  does  not  show  any  plea  to  the  af- 
firmative matter  contained  in  the  answer. 

The  application  for  the  appointment  of  a  receiver  pen- 
dente lite  was  heard  upon  oral  evidence,  which  is  trans- 
mitted here  in  the  record.  It  consisted  of  the  testimony 
of  Neeley,  the  appellant,  and  one  Dunning,  who  acted  as 
the  agent  of  appellant,  to  the  effect  that  the  respondent 
Keller  had  refused  to  permit  an  inspection  of  the  books 
of  the  corporation,  or  to  render  an  account  of  its  business 
to  either  of  them,  because,  as  he  claimed,  neither  Neeley 
nor  the  appellant  had'  any  interest  in  the  corporation, 
claiming  that  the  stock  issued  to  Neeley  had  never  been 
paid  for,  which  claim  Neeley  testified  was  untrue.  He 
did  not  state,  however,  when,  nor  in  what  manner,  the 
stock  had  been  paid  for.  No  evidence  was  offered  on 
behalf  of  respondent,  further  than  that  he  stipulated 
through  his  attorneys  that  the  appellant  might  imme- 
diately,  and  at  all  times,  have  access  to  the  books  of 
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account,  and  proffered  through  the  same  source  to  file  a 
bond  in  such  sum  as  the  court  might  direct  payable  to  the 
appellant,  and  conditioned  that  he  would  satisfy  and  pay 
any  judgment  that  might  be  recovered  against  him  or  the 
corporation  on  the  trial  of  the  cause.  No  attempt  was 
made  to  show  the  condition  of  the  business  of  the  corpor- 
ation, whether  it  had  been  profitable  or  unprofitable,  or 
whether  there  would  be  anything  due  the  appellant  should 
an  accounting  be  had.  Nor  was  it  shown  that  the  prop- 
erty was  being  wasted,  or  that  there  was  danger  of  its 
being  lost  or  destroyed  during  the  pendency  of  the  action, 
or  that  its  business  was  being  improperly  managed.  The 
court  denied  the  application  for  the  appointment  of  a  re- 
ceiver, and  directed  that  Keller  enter  into  a  bond  in  the 
sum  of  $3,000  conditioned  to  pay  the  appellant  whatever 
judgment  he  might  recover  on  the  final  disposition  of  the 
case.     This  bond  was  afterwards  furnished. 

While  the  power  to  appoint  a  receiver  to  manage  the 
business  of  a  corporation,  pending  an  action  between  par- 
ties over  their  respective  rights  therein,  exists  in  courts  of 
general  jurisdiction,  it  is  a  power,  nevertheless,  which 
should  be  exercised  with  caution,  and  only  under  such  cir- 
cumstances as  seem  to  demand  exemplary  relief.  To  appoint 
such  a  receiver  is  the  exercise  of  an  extraordinary  remedy, 
and  is  to  be  resorted  to  only  when  the  ordinary  remedies 
are  inadequate.  The  purpose  of  such  an  appointment  is 
to  prevent  the  defeat  of  justice.  It  is  to  preserve  intact 
the  property  and  business  of  the  corporation  until  the 
conflicting  claims  of  the  respective  litigants  can  be  heard 
and  determined  in  the  due  and  ordinary  course  of  pro- 
cedure followed  by  the  courts.  A  litigant  in  such  a  cause 
cannot,  therefore,  prior  to  the  determination  of  his  as- 
serted claims,  demand  the  appointment  of  a  receiver  as  a 
matter  of  right.     He  must  show  some  necessity  for  the 
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extraordinary  remedy;  he  must  show  either  that  the 
business  of  the  corporation  is  being  diverted  from  the  pur- 
poses for  which  it  w^as  organized  to  his  injury,  that  it/» 
property  is  in  danger  of  being  wasted,  destroyed,  or  re- 
moved from  the  jurisdiction  of  the  court,  or  that  there 
is  no  competent  person  entitled  to  manage  its  business  or 
hold  its  property  pending  the  litigation.  To  make  a 
prima  facie  showing  of  right  to  share  in  the  profits  of  the 
concern,  and  show  a  denial  of  such  right  by  the  persons 
in  actual  control,  is  not  sufficient.  For  wrongs  of  this 
character  the  ordinarv  remedies  afforded  by  the  courta 
will  furnish  ample  relief.  Moreover,  it  is  a  general  rule 
that  a  party  who  applies  for  the  appointment  of  a  re- 
ceiver must  show  diligence.  Laches  in  making  the  ap- 
plication is  alone  a  sufficient  reason  for  denying  the  ap- 
plication. It  is  also  the  rule  in  this  jurisdiction,  if  not 
the  general  rule,  that  an  application  for  the  appointment 
of  a  receiver  pendente  lite  is  addressed  to  the  sound  dis- 
cretion of  the  trial  court,  and  his  ruling  thereon  can  only  be 
reviewed  as  for  an  abuse  of  discretion.  Roberts  v.  Washing- 
ton National  Bank,  9  Wash.  12  (37  Pac.  26)  ;  Cameron  v. 
Groveland  Improvement  Co.  20  Wash.  169  (54  Pac.  1128, 
72  Am.  St.  Rep.  26).  Tested  by  these  rules,  it  is  clear  that 
the  trial  court  did  not  err  in  refusing  to  grant  the  appli- 
cation of  the  applicant  for  a  receiver  pendente  lite  in  the 
present  case.  No  necessity  for  the  appointment  is  shown. 
It  does  not  appear  that  the  property  of  the  corporation  is 
endangered,  nor  does  it  appear  that  its  business  is  being 
diverted  from  the  purposes  for  which  it  is  incorporated, 
nor  that  it  is  not  being  properly  and  economically  man- 
aged. In  fact,  the  only  thing  shown  which  even  remotely 
tends  to  warrant  such  an  order  is  the  denial  of  the  right 
of  the  applicant  to  inspect  the  books  of  the  concern.     But 
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the  denial  does  not  seem  to  have  been  arbitrary.  It  was 
based  upon  the  contention  that  the  applicant  had  no  inter- 
est in  the  corporation  because  he  had  not  contributed  his 
agreed  proportion  of  its  capital  stock.  More  than  this, 
the  denial  of  this  right  had  continued  throughout  the  life 
of  the  corporation,  and  the  successor  in  interest  of  the 
appellant,  whose  laches  must  be  imputed  to  him,  took  no 
steps  to  enforce  his  asserted  interests.  This  was  such  a 
lack  of  diligence  as  to  warrant  of  itself  a  denial  of  the 
application.  Finding  no  abuse  of  discretion  on  the  part 
of  the  trial  court  shown  by  the  record,  the  order  appealed 
from  will  stand  affirmed. 

Keavis,  C.  J.,  and  Anders,  Dunbab  and  White,  JJ., 
concur. 


[No.  3817.     Decided  December  3,   1901.] 

Spokane  Dry  (Joods   Company,  Appellant,  v.   11.    6. 

Fritz,  Respondent. 

APPEALABLE  OBDEB  —  OBDEB  DISSOLVINO  ATTACHMENT. 

An  order  discharging  an  attachment  is  not  appealable  under 
Laws  1893,  p.  119,  91  (Bal.  Code,  5  6500),  which  specially  pro- 
vides for  an  appeal  from  an  order  refusing  to  discharge  an  at- 
tachment, but  makes  no  provision  for  an  appeal  from  an  order 
discharging  an  attachment;  nor  is  It  applicable  under  the  subdi- 
vision of  that  section,  which  permits  appeal  from  any  order  af- 
fecting a  substantial  right  by  preventing  a  final  Judgment  therein 
or  discontinues  the  action. 

Appeal  from  Superior  Court,  Spokane  County. — Hon. 
William  McDonald^  Judge.     Appeal  dismisysd. 

Danson  <&  nwneTce,  for  appellant. 

28 — 26  WASH. 
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The  opinion  of  the  court  was  delivered  by 

Andees^  J. — This  is  an  appeal  before  final  judgment 
from  an  order  discharging  an  attachment.  At  the  outset 
of  the  argument  in  their  brief  the  learned  counsel  for  the 
appellant  frankly  state  that  they,  are  aware  that  this  court 
has  held  that  such  an  order  is  not  appealable;  but  they 
nevertheless  insist  that  our  prior  decisions  are  not  in  ac- 
cordance witlj  the  provisions  of  the  constitution  or  of  the 
statute  relative  to  appeals  to  the  supreme  court,  and 
should,  therefore,  be  overruled.  We  have  heretofore  con- 
sidered this  question  so  often,  both  before  and  since  the 
passage  of  the  appeal  act  of  1893  (Laws  1893,  p.  119), 
that  we  are  not  inclined  either  to  enter  upon  any  elaborate 
discussion  of  it  at  this  time  or  to  recede  from  our  former 
rulings. 

In  Jensen  v.  Hughes,  12  Wash.  661  (42  Pac.  127), 
which  was  an  appeal  from  an  order  dissolving  an  attach- 
ment, this  court  observed : 

"Chapter  61  of  the  Laws  of  1893  provides  what  orders, 
judgments,  or  proceedings  in  the  superior  court  may  be 
appealed  from ;  and  subdivision  4  of  §  1  [Bal.  Code, 
§  6500]  provides  for  an  appeal  from  an  order  refusing 
to  discharge  an  attachment.  Prior  to  the  enactment  of 
this  law  it  was  the  imiform  holding  of  this  court  that 
neither  an  order  dissolving,  nor  one  refusing  to  dissolve 
or  discharge,  an  attachment  was  appealable;  and,  inas- 
much as  the  subsequent  legislation  above  referred  to  pro- 
vided for  an  appeal  from  an  order  refusing  to  discharge 
an  attachment,  and  made  no  provision  for  an  appeal  from 
an  order  discharging  an  attachment,  we  should  not  be 
warranted  in  coming  to  the  conclusion  that  the  legislative 
will  expressed  in  the  chapter  above  referred  to  compre- 
hended an  appeal  from  an  order  discharging  an  attach- 
ment." 
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It  is  true  that  in  the  opinion  from  which  we  have 
quoted  nothing  was  said  as  to  the  scope  and  effect  of  sub- 
division 6  of  the  section  of  the  statute  therein  referred 
to,  but  it  does  not  follow  from  that  fact  that  that  case  does 
not  militate  against  the  contention  of  appellant.  In  fact, 
the  whole  section  was  there  considered  by  the  court,  al- 
though the  decision  was  based  on  a  familiar  nile  of  statu- 
tory construction.  In  Maxwell  v,  Griffith,  20  Wash.  106 
(54  Pac  938),  it  was  said,  in  effect,  that,  under  the 
statute  in  question,  an  order  discharging  an  attachment  is 
reviewable  on  an  appeal  from  a  final  judgment  in  the 
action;  but  the  former  holding  of  this  court  was  not 
there  overruled.  Under  the  law  now  in  force,  however, 
and  which  was  enacted  after  this  appeal  was  taken,  there 
can  be  no  doubt  that  an  order  dissolving  an  attachment  is 
appealable;  for  the  legislature,  by  the  amendatory  act 
of  February  28,  1901  (Laws  1901,  p.  28),  has  provided 
in  express  terms  for  an  appeal  from  any  order  discharging, 
or  refusing  to  discharge,  an  attachment.  In  accordance 
with  the  uniform  practice  of  this  court  in  similar  cases, 
the  appeal  must  be  dismissed  at  the  cost  of  appellant,  and 
it  is  so  ordered. 

Reavis,  C.  J.,  and  Dunbar^  Fullerton  and  Mount, 
JJ.,  concur. 


[No.  3846.     Decided  December  3,   1001.] 

Austin  J.  Egberts,  Respondent,  v.  Lewis  W.  Center, 

Appellant. 

UNLAWFUL     DETAINER  —  EVIDENCE  —  ABSTRACT     OF     TITLE  —  ADMISSI- 
BILITY. 

The  fact  that  Bal.  Code,  S  5150»  requires  plaintiff  in  an  action 
of  unlawful  detainer  to  incorporate  an  abstract  of  title  in  his  com- 
plaint would  not  make  a  certified  abstract  admissible  in  evl- 
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dence  for  the  purpose  of  proving  title,  since  Id.,  §  6046,  does 
not  permit  public  records  to  be  proved  by  the  certificate  of  any 
other  person  than  the  officer  having  such  record  in  his  posses- 
sion. 

SAME  —  PLEADING  —  ADMISSIONS — FAILUBE  TO  DENY  ABSTRACT. 

The  failure  of  defendant  in  an  action  of  unlawful  detainer  to 
deny  the  paragraph  of  the  complaint  setting  up  an  abstract  of 
plaintiff's  title  is  not  an  admission  of  its  truth,  where  the  an- 
swer denies  plaintiff's  title  or  right  to  possession,  since  such  an- 
swer necessarily  denies  the  abstract,  which  merely  shows  the 
chain  of  title  under  which  plaintifT  claims. 

SAME  —  CONFESSION    AND  AVOIDANCE  —  BUBDEN   OF   PBOOF. 

In  an  action  of  unlawful  detainer  where  the  gist  of  the  plead- 
ings is  an  assertion  of  title  in  plaintiff  and  an  answer  of  title 
in  the  United  States,  with  the  defendant  in  possession  as  a  home- 
steader, the  admission  by  defendant,  that  a  patent  had  been 
issued  by  the  United  States  to  plaintiff's  grantor,  but  that  said 
patent  was  null  and  void,  would  not  constitute  a  plea  of  con- 
fession and  avoidance  and  throw  the  burden  of  proof  on  defend- 
ant, since  the  effect  of  such  answer  is  merely  a  denial  of  plain- 
tiff's title. 

Appeal  from  Superior  Court,  Pierce  County. — Hon. 
William  H.  H.  Kean,  Judge.    Eeversed. 

George  W.  Fogg,  for  appellant. 
Eric  E,  Rosling,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Mount,  J. — This  action  was  brought  under  §  5549- 
5551,  Bal.  Code.  The  complaint  alleges,  in  substance, 
that  the  plaintiff  was  the  lawful  owner  of  the  lands 
described;  that  the  defendant,  without  having  title  or 
color  of  title,  wrongfully  and  unlawfully  entered  upon 
said  premises;  that  on  May  13,  1899,  plaintiff  caused 
notice  in  writing  to  be  served  upon  defendant,  demanding 
possession  of  said  property,  and  requiring  defendant  to 
remove  therefrom;  that  defendant  refused  and  failed  to 
remove  therefrom,  although  more  than  three  days  have 
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elapsed.     Appended  to  said  complaint,  and  made  a  part 
thereof,  was  an  abstract  of  plaintiff's  title.     Defendant, 
in  his  answer,  denied  that  plaintiff  was  the  owner  of  the 
lands,  or  entitled  to  the  possession  thereof,  or  any  part 
thereof,  or  had  any  right  thereto ;   admitted  the  service  of 
the  notice  and  refusal  to  vacate,  but  made  no  reference 
to  the  abstract;    and    as    an    affirmative  defense,  among 
other  things,   alleged  that  the  lands  described  were  on 
August  1,  1893,  public  lands  of  the  United  States,  sub- 
ject to  homestead  entry,  and  that  defendant,  being  a  quali- 
fied homesteader  under  the  laws  of  the  United  States,  on 
said  date  entered  said  land  as  such  homesteader,  and  ever 
since  has  occupied,  and   resided   thereon   and  cultivated 
the  same,  claiming  the  same  as  a  homesteader  thereof. 
Plaintiff  thereupon  filed  his  reply,  denying  the  allegations 
of  new  matter  set  out  in  the  answer.     The  cause  came  on 
regularly  for  trial  before  a  jury  on  the  issues  thus  made. 
The  plaintiff,  to  sustain  his  case,  offered  in  evidence  an 
abstract  of  title  to  said  premises,  certified  by  the  Fidelity- 
Security  Abstract  Company  to  be  a  full  and  complete  ab- 
stract of  all  instruments  in  writing  recorded  or  filed  for 
record  in  the  oflSce  of  the  county  auditor  of  Pierce  coimty, 
Washington.     This  abstract  was  by  the  court,  over  de- 
fendant's objection,  admitted  in  evidence.     Plaintiff  then 
introduced  a  sheriff's  deed  in  foreclosure,  connecting  plain- 
tiff with  the  last  grantee  named  in  said  abstract,  and,  after 
offering  the  notice  named  in  the  complaint,  rested  his  case, 
whereupon  defendant  moved  the  court  for  a  nonsuit  against 
plaintiff  for  the  reason  that  there  was  no  legal  evidence 
that  plaintiff  was  the  owner  of  the  property  described. 
This  motion  being  denied,  defendant  declined  to  proceed 
further,  and  judgment  was  thereupon  entered  for  plain- 
tiff.    The  defendant  appeals. 
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Subsequent  to  the  entry  of  the  judgment,  other  questions 
were  raised  and  argued  on  this  appeal,  but  it  is  not  neces- 
sary to  a  determination  of  the  case  that  these  questions 
be  now  considered.  It  was  manifestly  error  of  the  court 
to  allow  the  abstract  to  be  admitted  in  evidence  to  prove 
title  in  the  plaintiff.  There  is  no  rule  of  law  which  per- 
mits a  public  record  to  be  proved  by  the  certificate  of  any 
other  person  than  the  officer  having  such  record  in  his  pos- 
session. See  §  6046,  Bal.  Code.  The  fact  that  the  statute 
requires  an  abstract  of  plaintiff's  title  to  be  embodied  in 
the  complaint,  or  appended  thereto,  does  not  change  the 
rule  in  this  regard.  The  defendant  by  his  answer,  had 
denied  that  plaintiff  was  the  owner  of  the  premises,  and 
had  set  up  facts  which,  if  true,  showed  that  he  had  a 
lawful  claim  to  the  possession  of  the  premises.  It  was 
therefore  incumbent  upon  plaintiff  to  prove  by  competent 
evidence  that  he  was  the  owner. 

Counsel  for  respondent  argues  that,  because  defendant 
did  not  deny  the  abstract  of  title,  it  was  therefore  admitted 
to  be  true.  If  this  position  is  correct,  it  was  not  neces- 
sary to  offer  it  in  evidence.  The  abstract  of  title  could 
do  no  more  than  show  the  line  of  plaintiff's  title,  and, 
when  the  fact  that  plaintiff  was  the  owner  was  specifically 
denied,  it  was  not  an  admission  to  fail  to  deny  the  al>- 
stract,  or  the  paragraph  which  referred  to  the  abstract  as 
appended  to  the  complaint.  The  denial  that  plaintiff 
was  the  owner  or  entitled  to  the  possession  necessarily 
denied  the  abstract,  which  simply  showed  the  chain  of 
title  by  which  plaintiff  claimed.  By  the  twelfth  paragraph 
in  the  answer  of  defendant  it  is  admitted  that  a  patent  to 
the  lands  in  question  was  issued  by  the  United  States 
to  the  Tacoma  Land  Company.  This  paragraph  also 
alleged  that  this  patent  was  and  is  null,  void,  and  of  no 
effect.      Respondent   now   claims   that   the   said   answer, 
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taken  as  a  whole,  is  one  of  confession  and  avoidance,  and 
that  therefore  the  burden  of  proof  was  upon  defendant. 
We  do  not  so  read  the  answer.  The  effect  of  this  para- 
graph is  to  deny  plaintiff's  title.  The  other  parts  of  the 
answer  stoutly  deny  that  plaintiff  has  or  ever  had  any 
title  or  right  of  possession.  The  gist  of  the  pleadings 
is  that  by  the  complaint  the  title  is  in  plaintiff.  By 
the  answer,  the  title  is  in  the  United  States,  and  defend- 
ant is  in  lawful  possession.  It  is  therefore  the  duty  of 
the  plaintiff  to  prove  his  title  by  competent  proof. 

The  cause  will  be  reversed  and  remanded,  with  in- 
structions to  the  lower  court  to  grant  a  new  trial.  The 
costs  of  this  appeal  in  favor  of  appellant. 

Keavis,  C.  J.,  and  Dunbar,  Fullertox,  Anders, 
White,  and  Hadley,  JJ.,  concur. 


[No.  3855.     Decided  December  3,   1901.]  

26    499 

David  Lonomire,  Appellant,  v.  Richard  Smith  et  ux.,    _27  458 

Respondents. 

WATER  COURSES  —  PRIOR  APPROPRIATION  —  VESTED  RIGHTS  —  TO  WHAT 
AREA  APPLICABLE. 

The  prior  appropriator  of  water  upon  public  lands  for  the 
purposes  of  irrigation  has  a  right  thereto  superior  to  all  other 
claims,  whether  founded  upon  appropriation  or  riparian  owner- 
ship, and  under  the  statute  of  WItshington  Territory  (Laws 
1873,  p.  520)  recognizing  such  right  and  regulating  the  use  of 
water  in  Yakima  county,  which  provides  that  any  person  having 
title  or  possessing  right  to  any  agricultural  lands  in  such  county 
"shall  be  entitled  to  the  use  and  enjoyment  of  the  waters  of  the 
streams  or  creeks  in  said  county  for  the  purpose  of  making 
said  land  available  for  agricultural  purposes  to  the  full  extent 
of  the  soil  thereof,"  such  prior  appropriator  of  waters  in  Yak- 
ima county  holding  a  possessory  right  to  a  definite  tract  of  ag- 
ricultural land  is  entitled  to  water  for  the  irrigation  of  the  whole 
thereof  as  of  the  date  of  his  original  appropriation,  when  his 
use  of  the  water  for  irrigation  has  been  continuous  and  his  ex- 
tension of  the  area  of  cultivation  has  been  made  with  reasonable 
diligence. 
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SAME  —  MEASUREMENT      OF      WATER      BEQUISED  —  INSUFFICIENCT      OF 
PROOF  —  REMANDING  FOR  FURTHER  PROOF. 

The  fact  that  there  is  no  clear  and  satisfactory  proof,  in  an 
action  for  injunction  against  subsequent  appropriators,  show- 
ing the  amount  of  water  required  by  the  prior  appropriator 
thereof  for  irrigating  arid  lands  for  agricultural  crops,  would 
not  deprive  such  appropriator  of  his  full  right  to  the  waters  to 
which  he  is  entitled  under  his  appropriation,  but  the  matter 
can  be  properly  remanded  to  the  lower  court  in  such  a  case  for 
the  purpose  of  adducing  evidence  upon  which  to  base  a  decree 
for  the  quantity  of  water  required. 

Appeal  from  Superior  Court,  Yakima  County. — Hon. 
JoHX  B.  Davidson^  Judge.     Eeversed. 

Whitsoii  &  Parker  and  H.  J.  Snively,  for  appellant. 

Graves  &  Englehart,  Jones  &  Guthrie,  Bogle  &  Bigg 
and  Snyder  <&  Preble,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Reavis^  C.  J. — In  its  principal  aspects,  this  is  a  suit 
brought  by  the  plaintiff  to  quiet  the  title  to  water  appro- 
priated by  him  for  the  irrigation  of  farm  lands  situated 
on  the  Wenas  river,  in  Yakima  county.  With  few  excep- 
tions, the  defendants  are  riparian  owners  situated  upon 
the  river  above  the  lands  of  plaintiff.  The  Wenas  river, 
upon  which  nearly  all  the  lands  border,  has  its  source  in 
the  Cascade  mountains,  and  flows  through  the  Wenas 
valley,  which  is  from  one  to  two  and  one-half  miles  wide, 
and  about  twenty  miles  long.  The  side  lines  of  the  valley 
from  the  source  of  the  stream  to  its  mouth  are  defined  bv 
ranges  of  hills  of  an  altitude  of  several  hundred  feet.  The 
valley  slopes  from  each  side  of  the  stream,  flowing  through 
its  center,  and  the  water  has  considerable  grade  the  entire 
way.  The  volume  of  water  flowing  in  the  stream  varies 
from  an  ample  supply  in  the  spring  and  until  about  the 
middle  o^  July  of  ordinary  years,  when  it  begins  to  sub- 
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side,  and  is  inadequate  to  supply  sufficient  quantity  to 
irrigate  all  the  farm  lands  of  the  valley.  The  complaint 
alleges  plaintiff's  ownership  of  480  acres  of  riparian 
lands  in  a  hody,  and  appropriations  of  water  for  irriga- 
tion of  such  lands  by  himself  and  his  predecessors  in  in- 
terest. Of  the  three  several  parcels  comprising  the  en- 
tire premises,  he  deraigns  his  rights  as  follows:  First, 
the  W.  i  of  the  X.  W.  i  of  section  32,  the  X.  E.  J  of  the 
]Sr.  E.  i  of  section  31,  and  the  S.  E.  i  of  the  S.  R  i» 
of  section  30,  all  in  township  15  X.,  range  18  E.,  W.  M., 
from  Augustin  Cleman,  who  settled  upon  said  premises 
in  the  spring  of  1865,  and  which  parcel  will  be  mentioned 
hereinafter  as  the  "Cleman  Tract" ;  second,  the  W.  J  of 
the  S.  E.  i,  the  X.  E.  ^  of  the  S.  E.  i,  and  the  S.  W. 
J  of  the  X.  E.  -^  of  section  30,  township  15  X.,  range  18 
E.,  W.  M.,  from  Lorenzo  Perkins,  who  settled  on  said 
premises  in  1871,  and  which  is  hereinafter  designated 
as  the  "Perkins  Tract" ;  third,  the  S.  E.  i  of  the  X.  E. 
i  of  section  30,  the  W.  i  of  the  S.  W.  i  and  the  S.  W. 
i  of  the  X.  W.  ^  of  section  29,  to^vnship  15  X., 
range  18  E.,  W.  M.,  from  Anson  Wliite,  who  set- 
tled thereon  about  the  spring  of  1873,  and  which  is  here- 
inafter designated  as  the  "White  Tract."  The  complaint 
alleges  that  plaintiff  and  his  predecessors  in  interest  about 
the  dates  alleged  intended  to  appropriate  sufficient  water 
from  the  Wenas  river  to  irrigate  the  several  tracts  de- 
scribed, and  that  thereafter,  with  due  diligence,  sufficient 
appropriations  were  made  and  used  to  irrigate  such  tracts, 
and  that  the  use  has  been  continuous  from  the  respective 
dates  of  the  appropriation  until  the  commencement  of 
this  suit.  He  prays  that  his  right  to  such  appropriations 
be  decreed,  and  that  the  defendants  be  enjoined  from  the 
disturbance  or  interruption  of  his  full  enjoyment  of  the 
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use  of  the  water  so  acquired  by  such  appropriations.  He 
also  demauds  the  rights  of  a  ripariau  owner.  The  de- 
fendants answered  separately,  denying  the  material  alle- 
gations of  the  complaint,  except  the  admission  that  the 
Wenas  river  is  a  natural  water  course,  and  the  waters, 
if  unobstructed  and  undiverted  at  certain  seasons  of  the 
year 'flow  through  the  plaintiff's  lands.  They  admit  the 
ownership  of  their  lands  above  those  of  plaintiff,  and  the 
diversion  of  water  prior  to  the  commencement  of  the  ac- 
tion. Xearly  all  the  answers  plead  as  separate  defenses 
the  ownership  of  lands  in  the  defendants,  with  title  de- 
raigned  from  the  government,  and  the  possession  of  such 
lands  by  each  of  them  in  varying  periods,  from  about 
three  to  twenty  years;  the  cultivation  thereof;  riparian 
ownersliip  upon  the  stream ;  the  use  of  water,  and  the 
diversion  thereof  by  various  ditches,  for  the  irrigation 
of  their  lands,  and  for  stock  and  domestic  purposes;  and 
they  further  plead  that  they  have  valuable  improvements, 
and  that  the  use  of  the  water  is  indispensable  to  their 
maintenance.  They  aver  continuous  diversion  of  the 
water  for  a  period  of  more  than  ten  years  preceding  the 
commencement  of  the  action,  under  a  continuous  claim 
of  right,  and  adverse  to  the  rights  of  plaintiff.  It  is  also 
alleged  there  is  no  other  source  for  irrigating  their  lands. 
The  substance  of  the  pleadings  is  mentioned  as  above, 
and  includes  all  the  defenses  set  forth  in  anv  of  the 
answers,  as  well  as  the  claims  of  right  stated  in  the  com- 
plaint, that  are  deemed  material  to  the  consideration  of 
the  cause  here.  There  is  no  claim  made  by  the  defend- 
ants  for  affirmative  relief,  or  the  definition  of  their  rights 
among  themselves.  The  court  made  sixty-six  findings  of 
fact.  There  are  no  exceptions  urged  by  the  defendants 
here  to  the  findings  of  fact.      A  number  of  exceptions 
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were  taken  to  the  findings  by  the  plaintiff.  The  state- 
ment of  facts  includes  over  800  folios  of  typewritten 
matter,  besides  numerous  exhibits  and  affidavits.  In 
some  instances  counsel  for  the  plaintiff  have  referred  to 
the  pages  of  the  statement  of  facts.  But,  in  the  view 
now  taken  of  the  law  applicable  to  the  cause,  only  an  ex- 
amination of  the  evidence  relating  to  the  appropriations 
claimed  by  the  plaintiff,  and  a  few  of  the  older  appro- 
priations asserted  by  the  defendants,  will  be  mentioned. 

1.  Referring  to  the  Cleman  tract,  the  court,  in  sub- 
stance, found :  That  Cleman  settled  thereon  in  the  spring 
of  1865,  being  at  the  time  a  citizen  of  the  United  States, 
and  qualified  to  acquire  title  under  the  general  land  laws, 
and  that  he  went  into  the  possession  thereof  with  the  in- 
tention of  acquiring  title,  and  continued  in  possession 
thereafter  until  the  10th  of  March,  1871,  when  he  sold 
and  delivered  all  of  his  interests,  improvements,  and  pos- 
sessory rights  in  the  premises  to  the  plftintiff,  in  consid- 
eration of  the  sum  of  $400.  At  the  time  Cleman  had  a 
dwelling  thereon,  the  premises  were  fenced,  and  there 
were  other  improvements.  Eighty  acres  of  the  tract  were 
subirrigated  by  the  waters  of  the  Wenas,  and  he  raised 
grain  and  hay  from  such  tract  by  subirrigation.  That 
upon  the  purchase  of  the  tract,  in  Marcli,  1871,  by  plain- 
tiff, he  immediately  entered  into  possession,  and  estab- 
lished his  residence  thereon.  That  he  was  qualified  to  ac- 
quire the  tract  under  the  land  laws  of  the  United  States, 
and  subsequently  acquired  title  thereto.  That  in  April, 
1871,  for  the  purpose  of  irrigating  such  lands  he  con- 
structed a  ditch  from  the  Wenas  river  of  sufficient  capac- 
ity to  irrigate  seventy-five  acres  of  said  tract.  That  in 
Mav  of  the  same  vear  he  constructed  another  ditch  suffi- 
cient  to  irrigate  a  large  portion  of  such  premises.     That 
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the.reafter  plaintiff  continued  to  use  such  ditch  and  other 
means  for  diversion  of  the  water,  and  to  cultivate  and 
raise  agricultural  crops  upon  said  premises,  until  the  com- 
mencement of  the  present  suit.  It  is  also  found  that  all 
the  lands  on  the  stream  above  this  tract  were  at  the  time 
of  plaintiff's  appropriation  public  lands  of  the  United 
States,  and  that  no  waters  had  been  appropriated,  or  in 
any  manner  used  for  irrigation  or  any  other  lawful  pur- 
pose, out  of  the  said  stream.  This  finding  is  sufficient  to 
support  plaintiff's  claim  of  prior  appropriation  of  water 
from  the  Wenas  river  for  this  tract.  Referring  to  the 
Perkins  tract,  the  finding  was  that  Perkins  in  1871  set- 
tled upon  said  prdmises,  qualified  to  acquire  them  under 
the  land  laws  of  the  United  States,  and  the  middle  of 
June  is  mentioned  as  the  time  when  Perkins  diverted 
water  in  a  ditch  to  irrigate  the  premises;  that  Perkins 
continued  to  reside  thereon  and  to  irrigate  the  same  and 
construct  other  flitches  until  June,  1873,  when  he  sold 
his  interest  and  possessory  rights  and  improvements  to 
Charles  Longmire;  that  Charles  Longmire  immediately 
went  into  the  possession  of  the  lands,  and  continued  the 
use  of  the  water  and  cultivation  of  the  land  until  1878, 
when,  having  obtained  title  by  patent  thereto  in  Jan- 
uary, 1878,  he  conveyed  the  tract  to  the  plaintiff;  that 
plaintiff  has  since  continued  the  irrigation  and  increasing 
cultivation  of  said  premises,  until  the  commencement  of 
this  suit.  In  view  of  the  exception  taken  to  this  finding 
by  plaintiff,  we  have  examined  the  evidence,  and  conclude 
that  the  finding  should  have  been  made  more  definite  and 
certain,  and  that  the  appropriation  of  water  to  irrigate 
these  premises  should  date  and  be  the  next  appropriation 
from  the  waters  of  the  Wenas  river  after  that  made  upon 
the  Cleman  tract,  and  that  it  is  prior  to  all  claims  of  the 


LONGMIRE  y.  SMITH.  445 

Dec.  1901.]        Opinion  of  the  Court — Reavis,  C.  J. 

defendants.  Keferring  to  the  White  tract,  the  finding  is 
that  Anson  White,  a  person  qualified  to  acquire  land  under 
the  laws  of  the  United  States,  settled  upon  the  premises 
in  the  spring  of  1873,  and  there  was  ten  acres  of  the 
premises  then  irrigated  from  ditches  theretofore  taken 
out  by  the  plaintiff  on  the  Cleman  tract ;  that  White  con- 
tinued to  irrigate  and  occupy  the  premises  until  1874, 
when  he  transferred  all  his  interest  in  such  tract  and  im- 
provements to  the  plaintiff;  that  plaintiff  made  a  home- 
stead entry  of  said  premises,  and  obtained  title  thereto, 
and  continued  to  irrigate  and  enlarge  the  improvements 
thereon;  that  in  1878  plaintiff  had  constructed  a  ditch 
which  irrigates  eighty  acres  additional  to  the  original 
land  irrigated  by  White.  The  evidence  with  reference  to 
the  date  of  this  appropriation  has  been  considered,  and 
it  is  concluded  that  the  appropriation  of  the  water  ior  the 
purpose  of  irrigating  the  White  tract  was  made  subse- 
quent to  the  appropriation  of  water  made  upon  the  prem- 
ises now  owned  by  the  defendant  T.  D.  Quinn,  described 
as  follows:  The  W.  ^  of  the  N.  W.  i  (being  lots  1  and 
2)  and  the  S.  E.  J  of  the  K  W.  J  and  the  N.  E.  i  of  the 
S.  W.  1  of  section  19,  township  15  N".,  range  18  E., 
Willamette  Meridian, — ^but  that  the  appropriation  of 
water  for  the  purpose  of  irrigating  the  White  tract  is  su- 
perior to  all  the  other  defendants,  except  the  said  defend- 
ant T.  D.  Quinn,  and  that  the  claim  of  right  of  said  T.  D. 
Quinn  deraigned  from  the  settlement  and  appropriation 
of  John  Perkins  in  the  fall  of  1870,  as  mentioned  in  the 
findings,  is  superior  in  time  to  the  claim  of  appropria- 
tion established  for  the  White  tract.  The  evidence  has 
also  been  examined  in. connection  with  the  findings  refer- 
ring to  the  premises  of  the  defendant  Lloyd  Purdin,  and 
it  is  concluded  that  the  claim  of  appropriation  thereon  is 
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inferior  to  the  claim  of  plaintiff  for  the  Cleman,  Perkins, 
and  White  tracts.  It  is  deemed  unnecessary  to  further  in- 
quire  into  the  claims  stated  by  any  of  the  other  defend- 
ants. 

2.  The  superior  court  did  not  find  the  quantity  of 
water  flowing  in  the  Wenas  river  at  any  time.  It  decreed 
that  after  the  20th  day  of  June  in  each  year  the  plaintiff 
was  entitled  to  have  the  exclusive  use  of  the  waters  of 
the  stream  for  the  succeeding  three  and  one-half  days; 
that  the  defendants  should  then  have  the  use  of  the  water 
for  the  three  and  one-half  days  succeeding;  that  there- 
after plaintiff  should  have  the  exclusive  use  of  the  water 
for  the  four  succeeding  days;  that  the  defendants  should 
then  have  the  use  of  the  water  for  the  three  succeeding  days, 
and  plaintiff  should  have  the  exclusive  use  of  the  water 
for  five  days  then  succeeding;  and  the  defendants  should 
have  the  exclusive  use  of  the  water  the  succeeding  two 
days;  and  thus  to  alternate  in  the  use  of  said  water  be- 
tween plaintiff  and  defendants  from  said  time  during 
the  dry  season  of  each  year ;  and  that  the  riparian  owners 
mentioned  in  the  findings  of  fact  were  entitled  to  use  the 
waters  of  the  stream  at  all  times  for  stock  and  domestic 
purposes;  that  each  of  the  parties  to  the  suit  should  pay 
his  own  costs ;  and  that  plaintiff  was  not  entitled  to  dam- 
ages.    Plaintiff  excepts  to  the  decree. 

3.  If  the  claim  of  prior  appropriations  and  beneficial 
use  of  sufiicient  water  from  the  Wenas  river  for  the  pur- 
pose of  irrigating  the  respective  parcels  of  land  owned  by 
him  be  established,  then  the  plaintiff's  right  to  the  use  of 
the  water  is  superior  to  all  other  claims,  whether  founded 
upon  appropriation  or  riparian  ownership.  The  lands  in 
the  Wenas  valley  are  generally  arid,  and  require  artificial 
irrigation  to  successfully   produce    ordinary    agricultural 
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crops.  The  right  to  appropriate  water  from  the  water 
courses  on  the  public  domain  was  founded  upon  the  neces- 
sity and  customs  of  settlers  in  the  arid  regions,  and  was 
authorized  by  the  federal  government,  the  owner  of  both 
the  land  and  the  water.  It  is  an  elementary  principle 
of  the  law  of  appropriation  of  water  for  irrigation  that 
the  first  appropriator  is  entitled  to  the  quantity  of  water 
appropriated  by  him,  to  the  exclusion  of  subsequent 
claimants  by  appropriation  or  riparian  ownership.  Thorpe 
V.  Tenem  Ditch  Co.,  1  Wash.  566  (20  Pac.  588) ;  Oed- 
dis  V.  PaiTish,  1  Wash.  587  (21  Pac.  314)  ;  Black,  Pom- 
eroy's  Water  Eights,  §  68,  and  following.  When  a  valid 
appropriation  is  made,  the  right,  according  to  all  the 
authorities,  becomes  vested.  There  is  an  express  reser- 
vation in  all  grants  by  the  general  government  in  favor 
of  such  rights.  The  legislature  of  Washington  Territory, 
in  the  recognition  and  regulation  of  the  right  to  the  use 
of  water  in  Yakima  county,  by  an  act  approved  Novem- 
ber 13,  1873  (Session  Laws  1873,  p.  520),  defined  the 
rights  of  appropriation.     Section  1  provides  as  follows: 

''That  any  person  .  .  .  who  may  have  or  hold 
a  title  or  possessory  right  or  title  to  any  agricultural  lands 
within  the  limits  of  Yakima  county,  Washington  Terri- 
tory, shall  be  entitled  to  the  use  and  enjoyment  of  the 
waters  of  the  streams  or  creeks  in  said  countv  for  the 
purposes  of  irrigation  and  making  said  land  available  for 
agricultural  purposes  to  the  full  extent  of  the  soil 
thereof." 

Section  4  declares: 

• 

"That  in  all  controversies  respecting  the  right  to  water 
under  the  provisions  of  this  act,  the  same  shall  be  de- 
termined by  the  date  of  the  appropriation  as  respectively 
made  by  tlie  parties." 

And  section  11  further  repeats: 
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"That  in  all  controversies  respecting  the  right  to  water 
in  the  county  of  Yakima  whether  for  mining,  manufac- 
turing, agriculture  or  other  useful  purposes,  the  rights 
of  the  parties  shall  be  determined  by  the  dates  of  appro- 
priation respectively." 

4.  Thus  it  will  be  seen  that  the  measure  of  the  appro- 
priation, as  defined  in  §  1  of  the  act  of  Xovember  13, 
supra,  is  the  making  of  "said  land  available  for  agricul* 
tural  purposes  to  the  full  extent  of  the  soil  thereof."  At 
the  time  the  early  appropriations  were  made  from  the 
Wenas  river  there  was  no  procedure  prescribed  by  legis- 
lation for  notice  of  the  appropriation  as  now  exists,  but 
absence  of  such  prescription  did  not  make  actual  notice 
of  the  intention  to  appropriate  unavailable.  Certainly, 
when  the  possessory  right  to  a  definite  tract  of  agricul- 
tural land  was  acquired  by  the  settler,  and  made  kno\\Ti 
by  his  residence  and  cultivation  thereon,  and  by  the  use 
of  water  from  the  stream,  the  intention  to  appropriate 
and  continue  to  use  the  water  should  be  inferred;  and 
the  continuous  use  of  the  water  for  irrigation  thereafter, 
and  the  extension  of  the  area  of  cultivation  with  reason- 
able diligence,  must  confirm  the  appropriation  from  the 
beginning  of  the  diversion ;  and  the  quantity  of  the  water 
appropriated  may  also  reasonably  be  inferred  from  the 
quantity  of  the  land  occupied,  with  its  boundaries  thus 
defined  and  claimed.  It  was  said  of  a  similar  appropria- 
tion in  Offield  v,  Ish,  21  Wash.  277  (57  Pac.  809) : 

"He  continued  from  year  to  year  to  improve  the  prem- 
ises, put  out  more  fruit  trees  and  cultivated  more  of  the 
land,  as  is  usually  done  by  farmers  in  improving  new 
land.  Appropriation  of  water  consists  in  the  intention, 
accompanied  by  reasonable  diligence,  to  use  the  water  for 
the  purpose  originally  contemplated  at  the  time  of  its 
diversion." 
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It  seems  fairly  deducible  from  the  evidence  that  the 
plaintiff^  by  himself  and  his  predecessors  in  interest,  con- 
forms to  these  requisites  for  actual  appropriations  on  the 
tracts  of  land  hereinbefore  described.  It  is  true,  more 
difficulty  is  involved  in  the  investigation  and  determina- 
tion of  the  time  and  the  amount  of  the  appropriation 
than  where  the  procedure  has  been  accurately  defined  by 
statute.  But  these  appropriators  were  farmers  beginning 
in  an  unsettled  and  new  country,  and  the  reduction  of 
their  lands  to  cultivation  was  in  the  usual  course  of  such 
operations  under  such  conditions.  There  can  be  no  rea- 
sonable hesitancy  in  arriving  at  the  conclusion  that  they 
intended  to  acquire  sufficient  water  to  irrigate  their  lands, 
and  by  various  means— ditches,  the  use  of  sloughs,  and 
natural  channels — ^they  utilized  the  water;  and  we  think 
the  evidence,  fairly  interpreted,  shows  the  use  of  reason- 
able diligence  in  the  continuous  increasing  use  of  the 
water  for  the  purpose  of  rendering  their  farms  available 
for  agricultural  purposes  to  the  full  extent  of  the  soil 
thereof. 

As  already  observed,  it  has  been  concluded  that  the 
appropriations  were  in  fact  made,  and  the  rights  to  the 
appropriations  became  vested.  The  superior  court,  how- 
ever, found  that  it  could  not  determine  from  the  evidence 
the  quantity  of  water  required  for  the  irrigation  of  the 
plaintiff's  parcels  of  land.  The  evidence  upon  this  issue 
is  not  sufficiently  clear  for  this  court  to  set  aside  this 
finding.  An  examination  discloses  that  a  number  of  wit- 
nesses, when  testifying,  and  while  expressing  opinions  as 
to  the  number  of  inches  of  water  required  to  irrigate  the 
land,  had  not  very  definite  ideas  of  the  measurement  of 
water ;  and  the  court  was  justified  in  attaching  but  little 
weight  to  such  testimony.  It  is  also  observed  that  the 
terms  "inches"  and  "miners'  inches"  were  used  very  in- 

29 — 26  WASH. 
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definitely,  and  that  ditches  were  frequently  mentioned  by 
the  width  and  depth,  without  the  specification  of  the 
grade.  All  these  terms  and  descriptions,  without  more 
specific  statement,  are  of  very  little  aid  in  the  measure- 
ment of  the  definite  quantity  of  water  required  for  the 
irrigation  of  the  lands  mentioned.  For  a  pertinent  dis- 
cussion of  the  value  of  such  evidence,  see  Dougherty  v. 
Haggin,  61  Cal.  305.  The  term  "miners'  inch"  cannot 
be  definite,  without  the  specification  of  the  head  or  pres- 
sure, and  the  witnesses  continually  vary  when  speaking 
of  the  pressure  in  the  "miners'  inch."  The  law  (Bal. 
Code,  §  4090)  prescribed,  "The  unit  of  measure  of  water 
for  irrigation,  mining,  milling,  and  mechanical  purposes 
in  this  state  shall  be  a  cubic  foot  of  water  per  «econd 
of  time."  However,  the  necessity  of  the  issue  presented 
is  a  definite  measurement  of  the  quantity  of  water  re- 
quired for  the  irrigation  of  these  farm  lands,  and  may  be 
expressed  in  inches  where  the  pressure  and  method  of 
measurement  is  given,  or  in  the  unit  adopted  by  the  stat- 
ute. The  common  experience  in  irrigating  arid  lands 
for  agricultural  crops  in  Yakima  county  would  seem  to 
afford  a  rule  for  the  judicious  application  of  water  for 
the  lands  herein.  To  such  quantity  of  water  the  plaintiff 
is  entitled  by  virtue  of  his  prior  appropriations.  The 
fact  that  he  did  not  describe  a  definite  measurement  of 
what  he  used,  and  that  there  was  no  clear  and  satisfac- 
tory proof  showing  the  amount  required,  does  not  de- 
prive him  of  his  rights.  Evidence  doubtless  can  be  ad- 
duced showing  the  application  of  water  in  irrigation  for 
such  lands  as  these,  where  more  definite  measurements  of 
the  quantity  used  has  been  determined.  It  is  deemed  ad- 
visable to  make  these  suggestions  in  view  of  the  disposi- 
tion that  must  be  made  of  the  case. 
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5.     It  is  concluded  that  the  plaintiff's  appropriations 

for  the  Cleman  tract  and  the  Perkins  tract  are  prior  and 

superior  to  the  rights  of  all  the  defendants  who  have  ap- 
peared in  the  action,  and  that  his  appropriation  for  the 

White  place  is  prior  and  superior  to  all  the  defendants 
who  have  appeared,  except  the  defendant  Quinn,  whose 
premises  have  been  heretofore  described;  and  it  will  be 
necessary  to  determine  the  quantity  of  water  in  the  appro- 
priation of  Quinn  as  between  himself  and  the  plaintiff. 
The  conclusion  of  the  superior  court  relating  to  the  dam- 
ages claimed  and  to  the  costs  of  the  suit  in  the  superior 
court  will  not  be  changed.  The  plaintiff  will  recover  his 
costs  upon  appeal,  assessed  equally  against  the  defend- 
ants, with  the  exception  of  the  defendant  Quinn. 

The  judgment  of  the  superior  court  is  reversed,  and 
the  cause  and  the  record  therein  remanded  to  that  court, 
with  instructions  to  hear  and  consider  only  such  further 
evidence  as  may  be  produced  before  it  upon  the  quantity 
of  water  required  to  irrigate  the  three  several  parcels  of 
land  owned  by  plaintiff,  and  the  water  required  for  the 
irrigation  of  the  premises,  hereinbefore  described,  of  the 
defendant  Quinn,  and  that  such  quantity  of  water  so  re- 
quired be  found  by  the  court,  and  thereafter  that  the  court 
enter  judgment  determining  the  priorities  of  the  appro^ 
priations  of  plaintiff  as  hereinbefore  found  by  this  court, 
and  adjudge  the  quantity  thereof  found  to  be  necessary  to 
irrigate  said  lands  for  ordinary  agricultural  purposes,  and 
that  all  the  defendants  in  said  cause  be  perpetually  en- 
joined  from  in  any  wise  interfering  with  or  disturbing  Uxe 
priorities  so  established  under  the  judgment,  and  that 
plaintiff  have  water  at  all  times  for  stock  and  domestic 
uses.  Xeither  plaintiff  nor  defendants  will  be  allowed 
costs  in  the  production  of  further  evidence  to  determine 
the  quantity  of  water  appropriated. 
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[No.  4065.     Decided  December  8,  1901.] 

W~Ml  Charles   Shephard,   Appellant,  v.    G.   W.   Gove,  Be- 


i  ^1  spondent. 


JUDGES  —  COBRECnON    OF   ERRONEOUS    DECISION    BY   SUCCESSOR   IN   OF- 
FICE. 

Erroneous  decisions  made  by  a  Judge  in  an  action  are  prop- 
erly correctible  by  his  successor  in  office,  where  the  action  was 
not  heard  and  determined  prior  to  the  succession  to  office  of  the 
later  incumbent. 

APPEAL  —  OBJECnONB    NOT  URGED   BELOW. 

Where  objection  was  not  raised  in  the  lower  court  that  de- 
fendant had  no  right  to  interpose  by  answer  the  same  defense 
that  had  been  overruled  on  demurrer,  it  cannot  be  urged  on 
appeal. 

FINDINGS  OF  FACT  AND  CONCLUSIONS  OF  LAW  —  SEPARATE  STATEMENT. 

Under  Bal.  Code,  fi  5029,  which  provides  that,  in  giving  the 
decision  in  an  action  tried  by  the  court,  the  facts  found  and  the 
conclusions  of  law  shall  be  separately  stated,  it  is  sufficient,  where 
the  findings  and  conclusions  are  placed  under  one  cover,  if  they 
are  separately  and  specifically  set  forth  under  their  appropriate 
headings. 

LIMITATIONS  —  ACTION  ON  DOMESTIC  JUDGMENT. 

Actions  on  domestic  Judgments  fall  within  the  provision  of 
Bal.  Code,  §  4798,  which  limits  actions  on  Judgments  of  any  state 
or  territory  to  a  period  of  six  years  after  the  accrual  of  a  cause 
of  action. 

Appeal  from  Superior  Court,  King  County. — Hon. 
Arthur  E.  Griffin,  Judge.     Affirmed. 

Byers  &  Byers,  for  appellant. 

Brady  &  Gay  and  Metcalfe  <&  Jurey,  for  respondent. 
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The  opinion  of  the  court  was  delivered  by 

DuNBAB,  J. — On  June  5,  1886,  appellant  and  another 
recovered  judgment  in  the  district  court  of  the  third  ju- 
dicial district  of  the  territory  of  Washington,  for  the 
sum  of  $490.82,  and  $27.35  costs.  Thereafter  appellant 
acquired  the  interest  of  the  other  plaintiff  in  said  judg- 
ment, and  about  November  1,  1900,  brought  suit  thereon 
in  the  superior  court  of  King  county.  The  complaint 
was  in  the  usual  form.  Defendant  Wilson  defaulted  and 
defendant  Gove  (respondent  here)  appeared  and  filed  a 
demurrer  on  two  grounds:  (1)  Because  the  complaint 
did  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion; (2)  because  said  action  had  not  been  commenced 
within  the  time  limited  by  law.  This  demurrer  came  on 
for  hearing  before  Judge  Jacobs,  who  was  then  a  judge 
of  the  superior  court  of  King  County,  and  was  by  him 
overruled.  Thereafter  the  defendant  Gove  answered, 
among  other  things,  to  the  effect  that  the  cause  of  action 
mentioned  in  the  complaint  did  not  accrue  within  six 
years  before  the  commencement  of  the  action.  These  af- 
firmative defenses  were  denied  by  plaintiff,  and,  on  March 
28,  1901,  the  cause  came  on  for  trial  before  Hon.  Ar- 
thur E.  Griffin,  judge  of  the  superior  court  of  King 
county,  who  had  succeeded  Judge  Jacobs.  No  evidence 
was  introduced  by  the  respondent,  but  it  is  asserted  by 
the  appellant  that  the  respondent  argued  in  support  of 
his  affirmative  defense,  as  though  it  was  a  demurrer  to 
the  complaint  on  the  ground  that  the  action  was  not 
brought  within  the  time  limited  by  law.  Judge  Griffin 
decided  the  case,  and  directed  judgment  in  favor  of  the 
defendant  Gove,  from  which  judgment  this  appeal  was 
taken. 

The  appellant  assigns  five  errors:  (1)  In  considering 
that  the  question  of  the  statute  of  limitations  was  an  open 
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one  in  this  case;  (2)  in  considering  the  question  of  the 
statute  of  limitations,  for  the  reason  that  a  demurrer  on 
this  ground  had  been  interposed  and  overruled,  and  that 
the  respondent  had  thereafter  answered  in  the  case  and 
thereby  waived  his  right  to  interpose  the  plea;  (3)  in 
signing  the  findings  and  conclusions  over  the  objection 
of  the  appellant  that  they  were  not  separated  as  required 
by  law;  (4)  in  denying  appellant's  motion  for  a  rehear- 
ing; (5)  in  holding  that  the  statute  of  limitations  of  the 
state  of  Washington  applied  to  an  action  on  a  domestic 
judgment 

The  first  and  second  assignments  may  be  considered 
together.  It  is  insisted  by  the  appellant  that  Judge 
Griffin  had  no  right  to  overrule  a  decision  made  by 
Judge  Jacobs  in  the  case.  But  the  succession  of  judges 
cannot  be  considered  by  this  court ;  the  office  is  a  continu- 
ing one;  the  personality  of  the  judge  is  of  no  legal  im- 
portance. The  action  of  Judge  Griffin  was  in  legal  effect 
a  correction  of  his  own  action,  which  he  deemed  to  have 
been  erroneous;  and  it  were  far  better  that  he  should 
correct  it,  than  to  perpetuate  an  error  which  would  have 
to  be  corrected  by  this  court.  As  to  the  right  of  the  re- 
spondent to  interpose  by  answer  the  plea  of  the  statute  of 
limitations,  it  appears  from  the  record  that  the  respondent 
was  at  every  step  earnestly  attempting  to  raise  this  ques- 
tion ;  but  whatever  his  right  may  have  been,  under  the  cir- 
cumstances of  this  case,  the  appellant  did  not  move  against 
the  answer  or  in  any  manner  object  to  it  in  the  court  be- 
low, but  joined  issue  upon  the  answer  by  replying  to  the 
same  without  objection.  Under  the  repeated  rulings  of 
this  court,  he  thereby  waived  all  right  to  object  here  to  the 
action  of  the  court  which  was  not  objected  to  at  the  triaL 

The  third  assignment  is  a  little  difficult  to  understand, 
in  the  face  of  the  statute  and  the  record.    The  assignment 
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is  that  the  court  erred  in  signing  the  findings  and  conclu- 
sions over  the  objection  of  the  appellant  that  they  were 
not  separated  as  required  by  law.  The  objection  raised  at 
the  time  was  ^'because  the  findings  were  not  presented 
under  a  separate  heading  from  the  conclusions."  Of 
course,  the  assignment  of  error  must  correspond  with  the 
objection  in  that  particular,  but,  as  we  view  thy  case,  no 
objection  of  any  kind  could  be  raised  to  the  manner  in 
which  the  findings  of  fact  and  conclusions  of  law  were 
made  and  stated.  The  statute  provides  (§  5029,  Bal. 
Code),  that,  in  giving  the  decision,  the  facts  found 
and  the  conclusions  of  law  shall  be  separately  stated. 
The  record  shows  that  the  statute  was  followed  explicitly 
'in  that  respect.  The  findings  and  conclusions  are  not  un- 
der separate  covers,  if  that  is  the  objection  which  the  ap- 
pellant intends  to  urge,  nor  does  the  statute  provide  that 
they  should  be ;  but  under  the  title  of  "Findings  of  Fact" 
the  findings  from  one  to  twelve  are  set  forth  specifically, 
stated  under  specific  numbers.  Then  comes  the  announce- 
ment, "Conclusions  of  Law,"  and  the  conclusions  of  law 
are  as  specifically  stated  as  were  the  findings  of  fact.  The 
objection  is  untenable,  for  the  record  in  this  respect  is  in 
conformity  with  the  provisions  of  the  statute  and  the 
usual  practice.  The  fourth  assignment,  that  the  court 
erred  in  denying  appellant's  motion  for  a  rehearing  and 
new  trial  in  said  cause,  will  depend  upon  the  view  that 
the  court  takes  of  the  fifth,  which  is  that  the  court  erred 
in  holding  and  deciding  that  the  statute  of  limitations  of 
the  state  of  Washington  applied  to  an  action  on  a  domes- 
tic judgment.  This  question  having  been  recently  exam- 
ined by  this  court  in  the  case  of  Citizens  National  Bank 
V.  Lucas,  ante,  p  417,  and  it  having  been  there  determined 
that  domestic  judgments  fall  within   the  provisions  of 
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§  4798,  Bal.  Code,  the  judgment  in  this  case  will  be  af- 
firmed. 

Reavis,  C.  J.,  and  Anders,  White,  Mount,  Fuller- 
ton,  and  Hadley,  JJ.,  concur. 


[No.  8018.     Decided  December  4*  1901.] 

Henry  George,  Appellant,  v.  Mary  M.  Butler  et  ah. 

Respondents. 

LIMITATION    OF    ACTIONS — ABSENCE    FBOM    STATE  —  FOBBCL08X7BE    OF 
'     MOBTOAGES  —  SUBSEQUENT  PUBCHASEB. 

The  absence  of  a  mortgagor  from  the  state  will  not  suspend 
.the  running  of  the  statute  of  limitations  as  to  the  mortgage  exe« 
cuted  by  him,  where  he  has  parted  with  all  his  Interest  In  the 
premises  to  a  subsequent  grantee,  who  has  resided  In  the  state 
continuously  and  against  whom  the  remedy  of  foreclosure  has 
been  at  all  times  available  during  the  running  of  the  statute. 

.SAKE  ^-  BATE  OF  INTEBEST. 

Upon  the  foreclosure  of  a  mortgage  against  a  subsequent 
grantee  of  the  mortgaged  premises,  who  has  not  assumed  and 
agreed  to  pay  the  debt,  the  mortgagee  Is  entitled  to  only  such 
rate  of  Interest  as  is  specified  In  the  mortgage  as  recorded,  al- 
though the  notes  themselves  specify  a  greater  rate. 

SAME  —  SEPABATE  NOTES  —  AOGBUAL  OF  ACTION. 

The  fact  that  a  mortgage  Is  given  to  secure  several  promissory 
notes,  which  mature  at  varying  dates,  would  not  postpone  the 
running  of  the  statute  of  limitations  to  the  accrual  of  right  of 
action  upon  the  note  last  maturing,  since  the  mortgage  is  a  mere 
Incident  to  the  notes,  and  the  right  of  action  upon  each  note 
accrues  as  fast  as  it  matures,  and  thereupon  starts  the  running 
of  the  statute  as  to  such  note. 

Appeal  from  Superior  Court,  Snohomish  County. — 
Hon.  Frank  T.  Reid,  Judge.    Affirmed. 

Whitney  &  Headlee,  for  appellant. 
Francis  11.  Brownell,  for  respondents. 
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The  opinion  of  the  court  was  delivered  by 

Hadley,  J. — This  is  an  action  foreclosing  a  mortgage. 
It  appears  by  the  complaint  that  on  the  16th  day  of  Feb- 
ruary, 1892,  the  defendant  W.  E.  Gaynor  executed  and 
delivered  to  Wyatt  J.  Rucker  and  Bethel  J.  Rucker  cer- 
tain promissory  notes  as  follows:  One  note  for  $3,000, 
due  eighteen  months  after  date;  and  one  for  $1,666.67, 
due  two  years  after  date.  By  the  terms  of  the  notes  each 
drew  interest  at  the  rate  of  eight  per  cent,  per  annimi 
from  date  until  maturity,  and  after  maturity  at  the  rate 
of  three  per  cent,  per  month,  payable  monthly.  On  the 
same  day  the  notes  were  executed,  the  said  defendant  exe- 
cuted a  mortgage  upon  certain  real  estate  in  the  city  of 
Everett  to  secure  the  payment  of  the  notes.  N^o  part  of 
said  notes  has  been  paid  except  the  sum  of  $583.34,  which 
was  paid  upon  the  last  mentioned  note  on  the  24th  day  of 
February,  1894.  It  is  alleged  that  on  the  12th  day  of 
November,  1895,  the  said  payees  and  mortgagees  assigned 
and  transferred  the  said  notes  and  mortgage  to  the  plain- 
tiff in  this  suit,  and  that  he  is  now  the  holder  thereof. 
The  complaint  alleges  that  the  defendant  Gaynor,  the 
maker  of  said  notes  and  mortgage,  was  absent  from  the 
state  of  Washington  at  the  time  said  notes  became  due, 
and  that  he  has  not  returned  to  this  state  since  right  of 
action  upon  the  notes  and  mortgage  accrued.  The  re- 
spondents Lucy  A.  Friedlieb  and  Mary  M.  Butler  subse- 
quently, by  deed,  became  the  owners  of  separate  portions 
of  the  mortgaged  premises.  Said  respondents  demurred 
to  the  complaint  by  way  of  general  demurrer,  and  also  by 
way  of  interposing  the  statute  of  limitations.  The  de- 
murrer was  by  the  court  overruled.  Respondents  then  an- 
swered the  complaint,  denying  certain  allegations  therein, 
and  alleged  affirmatively,  among  other  things,  their  own- 
ership of  portions  of  the  mortgaged  premises,  and  that  the 
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action  was  not  commenced  within  the  time  limited  by  law 
as  to  said  $3,000  note,  in  that  no  payments  were  ever  made 
upon  said  note,  and  more  than  six  years  elapsed  since  the 
maturity  thereof  before  this  action  was  commenced.  The 
reply  denies  the  aifirmative  allegations  of  the  answer. 
Upon  these  issues  the  cause  was  tried  by  the  couii:,  and 
decree  entered  denying  any  recovery  on  the  said  $3,000 
obligation,  and  granting  a  recovery  upon  the  other  note 
for  the  amount  of  its  face  less  the  said  payment  thereon, 
with  interest  computed  at  the  rate  of  eight  per  cent,  per 
annum  until  the  date  of  the  decree.  The  plaintiff  appeals 
and  assigns  as  error:  (1)  That  the  court  erred  in  refus- 
ing to  allow  the  full  amount  of  said  $3,000  note,  together 
with  eight  per  cent,  per  annum  interest,  and  three  per 
cent,  per  month  'thereafter,  compounded;  (2)  that  the 
court  erred  in  refusing  to  allow  upon  the  other  note  in- 
terest at  three  per  cent  per  month,  compounded  after  ma- 
turity;  (3)  that  the  court  erred  in  concluding  as  a  matter 
of  law  that  appellant  was  not  entitled  to  have  his  mort- 
gage foreclosed  for  the  principal  and  interest  due  on  the 
$3,000  note.  The  $3,000  note  matured  August  .16,  1893, 
and  the  other  one  matured  February  16,  1894.  On  the 
16th  day  of  August,  1899,  six  years  had  elapsed  since  the 
maturity  of  the  $3,000  note,  and  on  the  16th  day  of 
February,  1900,  a  like  period  had  elapsed  since  the  ma- 
turity of  the  other  one.  This  action  appears  to  have  been 
conmienced  between  the  two  last  mentioned  dates.  It  is 
clear  that  under  any  view  of  the  statute  of  limitations 
the  smaller  note  was  not  barred  at  the  time  this  suit  was 
commenced,  and  the  right  of  action  to  foreclose  the  mort- 
gage, as  far  as  said  note  was  concerned,  was  not  barred. 
Appellant  urges  that  the  $3,000  note  was  not  barred  by 
reason  of  the  absence  of  the  maker  of  the  note  from  this 
state.     It  is  true,  under  the  showing  in  this  record,  the 
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note  was  not  barred  as  to  Qaynor^  the  maker^  and  conse- 
quently the  right  of  action  to  foreclose  the  mortgage  was 
not  barred  if  Gaynor  had  remained  the  owner  of  the 
mortgaged  premises.  Respondents  are,  however,  subse- 
quent grantees  of  the  mortgaged  premises,  and  they  have 
interposed  the  plea  of  the  statute  of  limitations  as  to  a 
right  of  action  against  them  for  the  foreclosure  of  the 
mortgage. 

The  principal  question  involved  here  is,  can  the  subse- 
quent grantee  of  a  mortgagor  not  obligated  to  pay  the  debt 
plead  the  statute  of  limitations  against  an  action  to  fore- 
close a  mortgage  when  the  statute  has  not  run,  as  against 
the  mortgagor  and  maker  of  the  note  secured  by  the  mort- 
gage, by  reason  of  his  continued  absence  from  the  state? 
This  precise  question  seems  never  to  have  been  directly 
passed  upon  by  this  court.  The  relation  of  a  subsequent 
grantee  of  a  mortgagor  to  the  running  of  the  statute  of 
limitations  has  not  been  the  subject  of  harmonious  de- 
cision among  the  courts  that  have  considered  it.  Certain 
phases  of  the  subject  have  heretofore  been  considered  by 
this  court.  In  Damon  v.  Leque,  17  Wash.  573  (50  Pac. 
485,  61  Am.  St.  Rep.  927),  a  subsequent  execution  pur- 
chaser under  a  judgment  against  the  mortgagor  was  made 
a  party  defendant  in  an  action  which  was  held  to  be  one 
in  foreclosure.     The  court  in  that  case  said: 

"  .  .  .  the  case  turns  upon  the  question  of  the  right 
of  the  mortgagor  to  revive  the  mortgage  after  the  bar 
of  the  statute  had  become  complete,  as  against  another 
party  who  had  purchased  the  lands,  but  was  not  obligated 
to  pay  the  debt.  The  authorities  are  conflicting  upon  this 
question,  but  the  great  weight  sustains  the  defendants  on 
the  proposition.  The  mortgagor  could  no  more  revive  the 
mortgage  in  such  a  case  than  he  could  give  a  new  mort- 
gage upon  the  land." 
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Again,  in  the  case  of  Stubblefield  v.  McAuliff,  20  Wash. 
442  (65  Pac.  637),  it  was  held  that,  where  a  note  was 
secured  by  a  mortgage  executed  by  a  man  and  wife  upon 
community  realty  payments  of  principal  or  interest  there- 
on made  by  the  husband  without  the  authority  of  the  wife, 
after  maturity,  will  not  extend  the  time  of  the  run- 
ning  of  the  statute  of  limitations  as  against  the  wife. 
The  theory  upon  which  the  first  case  was  decided 
was  that,  when  the  right  of  action  as  against  the  debt  se- 
cured by  the  mortgage  is  barred,  the  right  of  action  upon 
the  mortgage  itself  is  also  barred.  The  latter  case  was 
decided  upon  the  theory  that  part  payment  by  one  per- 
son, being  equivalent  to  a  new  contract  based  upon  an  old 
consideration  upon  which  a  cause  of  action  accrues  at  the 
time  of  payment,  binds  only  the  person  making  the  pay- 
ment, or  one  whom  he  has  authority  to  bind  by  a  new 
contract  to  pay  the  balance. 

In  the  case  of  Board  v.  Presbyterian  Church ,  19  Wash. 
456  (63  Pac.  671),  the  opinion  contains  a  statement  that 
may  upon  first  reading  appear  to  put  the  case  in  conflict 
with  Damon  v.  Leque,  supra,  which  had  been  previously 
decided.  A  similar  state  of  facts  existed  in  the  two  cases. 
In  the  later  case  the  grantee  of  the  mortgagor  sought  to 
raise  the  defense  of  the  statute  of  limitations  in  this  court. 
The  defense  had  not  been  pleaded  in  the  court  below  by 
way  of  answer,  and  the  demurrer  was  only  upon  the 
ground  that  the  complaint  did  not  state  facts  suflicient 
to  constitute  a  cause  of  action.  It  was  held  that,  when 
the  attention  of  the  court  is  intended  to  be  directed  to  the 
subject  of  the  statute  of  limitations  by  way  of  demurrer, 
it  must  be  so  specially  designated  in  the  demurrer ;  that  Ix?- 
ing  a  distinct  and  separate  ground  of  demurrer  as  provided 
by  statute.    In  discussing  this  subject  the  opinion  states : 
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"In  the  first  place,  a  pleading  of  the  statute  of  limita- 
tions is  a  privilege  which  is  accorded  by  the  law  to  the 
defendant — in  this  case  the  Presbyterian  Church — and  it 
can  avail  itself  of  that  privilege,  or  answer  upon  the 
merits,  or  default,  just  as  it  pleases.  It  is  not  a  right  which 
defendant  Walter  Morgan  can  receive  the  benefit  of." 

The  further  discussion  of  the  subject,  however,  shows 
clearly  that  the  court  did  not  adjudicate  the  question  of 
the  statute  of  limitations,  for  the  reason  that  it  was  not 
raised  in  the  record.  The  case  was  in  fact  determined 
upon  other  grounds.  There  is,  therefore,  no  conflict  be- 
tween that  case  and  Damon  v.  Leque.  On  the  authority  of 
the  latter  case  it  must  be  considered,  therefore,  at  the  out- 
set of  the  consideration  of  this  subject,  as  settled  by  this 
court,  that,  when  a  debt  secured  by  a  mortgage  is  barred 
by  the  statute  of  limitations,  the  mortgage  is  also  barred, 
and  the  mortgage  cannot  be  revived  by  the  act  of  the  mort- 
gagor as  against  a  subsequent  grantee  without  his  con- 
sent. In  the  case  at  bar  the  full  statutory  period  had  run 
against  the  mortgage  debt  if  the  debtor  had  remained 
within  the  state.  Section  4808,  Bal.  Code,  provides  as 
follows : 


^^If  the  cause  of  action  shall  accrue  against  any 
person  who  shall  be  out  of  the  state  or  concealed  therein, 
such  action  may  be  commenced  within  the  terms  herein 
respectively  limited  after  the  return  of  such  person  into 
the  state,  or  after  the  time  of  such  concealment;  and  if, 
after  such  cause  of  action  shall  have  accrued,  such  person 
shall  depart  from  and  reside  out  of  this  state,  or  conceal 
himself,  the  time  of  his  absence  or  concealment  shall  not 
be  deemed  or  taken  as  any  part  of  the  time  limited  for  the 
commencement  of  such  action." 

By  reason  of  the  above  provision  the  operation  of  the 
statute  of  limitations  was  suspended  during  the  absence  of 
the  debtor  from  the  state,  and  it  is  therefore  clear  that 
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the  right  of  action  against  him  is  not  barred.  The  statute 
having  been  suspended  as  to  the  right  of  action  against 
the  debtor,  was  it  for  that  reason  suspended  as  to  the  right 
of  action  upon  the  mortgage  against  the  susequent 
grantee  of  the  mortgaged  land  ?  The  rule  adopted  by  this 
court,  as  far  as  it  has  passed  upon  the  right  of  a  grantee 
to  interpose  the  defense  of  the  statute  of  limitations 
against  an  action  to  foreclose  a  mortgage,  seems  to  be  in 
harmony  with  that  adopted  by  the  supreme  court  of  Cali- 
fornia. In  Wood  V.  Goodfellow,  43  Cal.  185,  a  question 
similar  to  the  one  involved  here  was  under  consideration. 
The  court  there  held  that  there  is  no  difference  in  princi- 
ple between  the  suspension  of  the  running  of  the  statute  of 
limitations  resulting  from  an  express  waiver  and  one 
caused  by  voluntary  act  in  absenting  one's  self  from  the 
state.  In  order  that  the  views  and  reasoning  of  the  Cali- 
fornia court  may  more  fully  appear,  we  quote  extensively 
from  the  opinion  in  said  case,  as  follows: 

"If  Goodfellow  still  held  the  equity  of  redemption,  and 
if  the  action  was  against  him  alone,  it  is  evident  his 
absence  from  the  state  would  afford  a  suflScient  answer  to 
the  plea  of  the  statute  of  limitations.  So  long  as  he  re- 
tained the  equity  of  redemption,  and  no  other  rights  had 
intervened,  by  reason  of  subsequent  liens  or  incumbrances, 
he  had  the  power,  by  written  stipulation  under  the  statute, 
to  extend  tiie  time  within  which  the  debt  should  not  be 
barred,  or  he  might  suspend  the  running  of  the  statute 
by  his  absence  from  the  state.  So  long  as  his  rights  only 
were  to  be  affected,  it  was  within  his  power  to  suspend  the 
operation  of  the  statute,  either  by  a  written  stipulation  or 
by  absenting  himself  from  the  state.  But  this  court  has 
repeatedly  decided  that  as  against  subsequent  incum- 
brances, or  a  subsequent  holder  of  the  equity  of  redemp- 
tion, the  mortgagor  has  no  power  by  stipulation  to  prolong 
the  time  of  payment,  or  in  any  manner  increase  the  bur- 
dens on  the  mortgaged  premises.      {Lord  v,  Morris,  18 
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Cal.  482 ;  McCarty  v.  \Vhite,  21  Cal.  495 ;  Lerd  v.  Mor- 
rill, 25  Cal.  500;  Low  v.  Allen,  26  Cal.  141;  Lent  v. 
Shear,  26  Cal.  361 ;  Barber  v.  Babel,  36  Cal.  11 ;  Sichell 
V.  Carillo,  42  Cal.  493.)  .  .  .  The  argument  [of 
counsel]  assumes  that  a  subsequent  holder  of  the  equity 
of  redemption,  or  a  subsequent  incumbrancer,  stands  in 
the  shoes  of  the  mortgagor,  and  cannot  invoke  the  aid  of 
the  statute  in  the  given  case,  because  he  could  not.  But 
it  is  the  settled  doctrine  of  this  court,  as  will  be  seen  from 
the  authorities  above  cited,  that  when  third  persons  have 
subsequently  acquired  interests  in  the  mortgaged  prop- 
erty they  may  invoke  the  aid  of  the  statute  as  against  the 
mortgage,  even  though  the  mortgagor,  as  between  himself 
and  the  mortgagee,  may  have  waived  its  protection ;  and 
we  see  no  difference  in  principle  between  a  suspension  of 
the  running  of  the  statute  resulting  from  an  express 
waiver,  and  one  caused  by  his  voluntary  act  in  absenting 
himself  from  the  state.  In  either  case  it  is  the  sole  act  of 
the  mortgagor,  performed  at  a  time  when  he  had  lost  his 
rightful  control  over  the  property,  and  when  other  in- 
terests had  intervened,  which  ought  not  to  be  dependent 
for  their  protection  on  the  conduct  of  the  mortgagor. 
When  the  mortgagor  has  parted  with  his  title  to  the  prop- 
erty, and  ceased  to  have  any  interest  therein,  those  who 
have  succeeded  to  his  rights  stand  in  the  same  relation 
to  the  mortgagee  as  if  they  had  originally  made  the  mort- 
gage on  their  own  property  to  secure  the  debt  of  the  mort- 
gagor. The  mortgagor  has  no  interest  in  the  property, 
nor  are  they  under  obligation  to  pay  his  debt.  Their 
property,  however,  is  bound  as  collateral  securitv  for  its 
payment,  under  the  mortgage,  which  is  a  contract  in  writ- 
ing, by  which  the  property  is  pledged  as  a  security  for 
the  debt  The  mortgage,  in  such  a  case,  has  the  same 
effect  in  law  as  if  it  had  been  originally  made,  as  a  sepa- 
rate instrument,  by  the  parties  succeeding  to  the  rights 
of  the  mortgagor  to  secure  his  debt." 

In  Ayiderson  v.  Baxter,  4  Ore.  105,  a  similar  rule  was 
announced.    The  court  in  that  case  observed : 
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"If  the  relief  sought  had  been  a  decree  in  personam,  the 
analogy  would  be  sufficiently  complete,  and  the  period  of 
such  absence  not  be  included  as  any  part  of  the  time  lim- 
ited. Such  absence  in  that  case  would  suspend,  or  at  least 
affect  the  party's  remedy,  which  is  the  'only  reason  for  the 
exception.  In  this  case,  the  plaintiff  can  claim  no 
remedy,  except  to  have  the  property  in  question  adjudged 
to  be  sold  to  satisfy  the  debt  secured  thereby.  It 
was  in  effect  a  proceeding  in  rem,  and  the  absence  of 
the  mortgagors  did  not  interfere  with  the  prosecution  of 
his  remedy,  or  render  it  less  effectual.  If  the  absence 
of  the  mortgagors  in  this  case  prevented  the  statute  of 
limitations  from  running,  then  the  same  result  would 
have  followed  if  the  premises  had  been  sold  to  defendant 
the  next  day  after  the  execution  of  the  mortgage,  and  he 
had  gone  into!  possession  and  remained  in  possession 
thereof ;  and  in  fact,  the  statute  would  never  run  so  long 
as  the  mortgagors  should  remain  away  from  the  state. 
Where  a  personal  obligation  is  sought  to  be  enforced,  the 
provisions  of  §  16  referred  to,  would  undoubtedly  apply; 
but  where  the  only  remedy  is  against  the  property,  which 
has  a  fixed  sittis,  the  construction  contended  for  would  be 
unreasonable." 

It  is  suggested  that  the  last  named  case  should  be  dis- 
tinguished, because  the  remedy  there  was  against  the  land 
alone,  there  being  no  personal  obligation  to  pay  the  debt ; 
and  that  when  the  mortgagor  had  conveyed  the  property, 
there  was  no  longer  any  cause  of  action  against  him,  and 
necessarily  his  absence  from  the  state  could  not  affect  the 
running  of  the  statute.  We  are  not,  however,  impressed 
with  the  distinction  sought  to  be  made.  If  a  personal  ob- 
ligation exists,  and  the  maker  thereof  leaves  the  state,  the 
remedy  under  the  mortgage  remains  against  the  property, 
and  may  be  enforced  at  any  time  when  the  obligation  is 
due.  It  is  with  this  remedy  against  the  property  alone 
that  the  grantee  of  the  mortgaged  premises  is  concerned. 
It  is  further  suggested  that  the  case  of  Anderson  v.  Bax- 
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ter,  supra,  is  inconsistent  with  Cross  v.  Allen,  141  TT.  S. 
528  (12  Sup.  Ct.  67),  which  was  a  case  that  went  up  to 
the  supreme  court  of  the  United  States  from  Or^on,  and 
involved  the  consideration  of  the  laws  of  Oregon  on  cer- 
tain phases  of  the  statute  of  limitations.  The  supreme 
court  of  Oregon  had  determined  that  under  the  statutes 
of  that  state  a  payment  made  upon  a  note  after  maturity 
by  one  joint  obligor  had  the  effect  to  bind  the  co-obligor 
or  surety,  and  the  question  before  the  supreme  court  of 
the  United  States  was  the  effect  of  the  state  law  as  con- 
strued by  the  supreme  court  of  the  state.  We  do  not  see 
that  the  cases  are  necessarily  inconsistent.  Cross  v.  Al- 
len involved  the  question  of  the  power  of  one  obligor  by 
his  act  to  continue  an  obligation  against  a  co-obligor,  who 
was  bound  equally  with  himself  on  the  original  obligation. 
•But  in  Anderson  v.  Baxter  the  question  was  whether  the 
act  of  the  debtor  in  absenting  himself  from  the  state  could 
affect  the  rights  of  one  who  was  never  in  any  way  bound 
with  him  on  an  obligation.  The  difference  was  such  that 
the  supreme  court  of  Oregon  might  adopt  the  two  views 
as  applied  to  the  different  facts  without  any  inconsistency. 
This  court,  in  Sivhblefield  v.  McAuliff,  supra,  declined  to 
follow  Cross  V.  Allen  as  declaring  a  rule  applicable  to  this 
state.  In  Fowler  v.  Wood,  28  N.  Y.  Supp.  976,  the 
supreme  court  of  New  York  seems  to  have  announced  a 
rule  in  harmony  with  the  California  and  Oregon  cases. 
The  opinion  says : 

"Nothing  appears  in  the  evidence  to  arrest  the  opera- 
tion of  the  statute  as  to  the  appellant,  except  the  fact 
that,  before  the  expiration  of  20  years,  Ferris  removed 
from  the  state.  This  act  suspended  the  running  of  the 
statute  as  against  him.  Whether  it  also  suspended  the 
statute  as  to  the  cause  of  action  against  the  owner  of  the 
mortgaged  property  is  a  question  that,  so  far  as  my  ex- 

30 — 26  WASH. 
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animation  goes,  has  not  prior  to  this  case  heen  decided  in 
this  state.  .  .  .  The  Code  provides  that  an  action 
upon  a  sealed  instriunent  must  be  commenced  within  20 
years  after  the  cause  of  action  accrued;  but  if,  after  a 
cause  of  action  has  accrued  against  the  person,  he  departs 
from  the  state,  etc.,  the  time  of  his  absence  is  not  a  part 
of  the  time  limited  for  the  commencement  of  the  action. 
This  provision  very  plainly  has  reference  solely  to  a  cause 
of  action  against  the  person  who  departs  from  the  state. 
It  does  not  suspend  the  operation  of  the  statute  as  to  a  per- 
son liable  on  the  same  cause  of  action,  who  continues  to 
reside  within  the  state ;  nor  was  it  intended  to  extend  the 
time  generally  within  which  an  action  might  be  brought 
for  the  debt  or  the  enforcement  of  a  security  collateral  to 
the  debt  It  affects  the  remedy  solely  against  the  person 
who  departs  from  the  state." 

We  are  not  aware  that  the  above  case  was  ever  reviewed 
by  the  court  of  appeals  of  New  York.  We  are  aware,  as* 
heretofore  indicated,  that  some  other  courts  have  adopted 
a  different  rule  from  that  announced  in  the  above  cases. 
But  viewing  the  subject,  as  we  do  in  connection  with  prior 
decisions  of  this  court,  we  do  not  find  it  necessary  to  re- 
view those  cases  here.  This  court  having  already  adopted 
the  same  view  as  that  of  the  supreme  court  of  California, 
— ^that  a  debtor  cannot  revive  a  debt  once  barred  as  against 
a  subsequent  grantee  of  mortgaged  premises  without  his 
due  consent  thereto, — ^we  are  disposed  to  adopt  here  the 
reasoning  of  that  court  in  Wood  v.  Ooodfellow,  supra,  as 
applied  to  the  effect  of  the  mortgagor's  absence  from  the 
state  upon  the  running  of  the  statute  of  limitations.  It 
is  there  held,  as  shown  above,  that  there  is  no  difference 
in  principle  between  a  suspension  of  the  statute  by  express 
waiver  and  that  caused  by  the  mortgagor's  voluntary  act 
in  absenting  himself  ftom  the  state;  that  in  either  case 
it  is  the  sole  act  of  the  mortgagor,  performed  at  a  time 
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when  he  had  lost  his  rightful  control  over  the  property, 
and  when  other  interests  had  intervened  which  ought  not 
to  be  dependent  for  their  protection  upon  the  conduct  of 
the  mortgagor.  This  is  an  action  to  foreclose  a  mortgage, 
and  it  therefore  comes  within  the  provisions  of  §  4798, 
subd.  2,  Bal.  Code,  which  limits  the  period  to  six  years 
for  bringing  "an  action  upon  a  contract  in  writing  or 
liability,  express  or  implied  arising  out  of  a  written  agree- 
ment." 

More  than  six  years  having  elapsed  between  the  ma- 
turity of  the  $3,000  note  and  the  commencement  of  this, 
suit,  the  action  is,  therefore,  barred  as  to  the  amount 
represented  by  said  note,  unless,  for  further  reasons  urged, 
it  is  excused  from  the  operation  of  the  statute.  These  we 
will  now  examine. 

Appellant  further  urges  that  this  mortgage  was  given 
to  secure  the  payment  of  an  entire  sum,  payable  by  in- 
stallments, and  that  the  action  upon  the  mortgage  is  not 
barred  as  to  any  portion  of  the  debt  until  the  statute  has 
fully  run  against  the  last  installment.  It  is  also  sug- 
gested that  the  mortgage  contains  a  covenant  to  pay  the 
whole  debt.  The  covenant  is,  however,  limited  to  pay- 
ment according  to  the  terms  of  the  notes.  In  this  state  a 
mortgage  is  a  mere  lien  upon  the  land  to  secure  the  pay- 
ment of  the  debt.  The  debt  secured  in  this  case  was  evi- 
denced by  certain  promissory  notes  or  obligations  de- 
scribed in  the  mortgage,  which  severally  matured  at  dif- 
ferent times.  Each  note  was  the  foundation  for  a  sepa- 
rate cause  of  action,  and  suit  might  have  been  brought 
upon  each  note  as  it  matured  without  foreclosure,  or  the 
mortgage  might  have  been  foreclosed  as  to  each  note  at 
any  time  after  its  maturity.  Section  4796,  Bal.  Code, 
provides : 
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"Actions  can  only  be  commenced  within  the  periods 
herein  prescribed  after  the  cause  of  action  shall  have  ac- 
crued.    ..." 

We  think  the  rule  of  limitations  must  be  held  to  apply  to 
each  note  as  it  matures.  The  mortgage  being  a  mere  inci- 
dent to  the  note,  and  its  only  purpose  being  to  secure  the 
same,  it  has  fulfilled  its  purpose,  as  far  as  the  debt  repre- 
sented by  the  note  is  concerned,  when  there  is  no  longer 
a  right  of  action  upon  the  note.  We  think,  therefore,  that 
this  action  is  barred  as  to  the  $3,000  note,  and  we  need 
not  discuss  other  objections  urged  as  to  why  appellant 
cannot  maintain  an  action  thereon. 

The  remaining  question  is,  did  the  court  err  in  refus- 
ing to  allow  interest  in  the  full  sum  demanded  by  appel- 
lant ?  As  heretofore  stated,  the  notes  were  made  to  draw 
three  per  cent,  per  month  after  maturity,  compounded 
monthly.  Kespondents'  counsel  assert  that  the  rate 
named  is  the  equivalent  of  65  7-10  per  cent,  per  annum. 
The  mortgage  contains  no  reference  to  any  increased  rate 
of  interest.  It  describes  the  notes  as  bearing  eight  per 
cent,  interest  from  date.  Section  4535,  Bal.  Code,  pro- 
vides as  follows: 

"All  deeds,  mortgages,  and  assignments  of  mortgages, 
shall  be  recorded  in  the  office  of  the  county  auditor  of  the 
county  where  the  land  is  situated,  and  shall  be  valid 
as  against  bona  fide  purchasers  from  the  date  of  their 
filing  for  record  in  said  office ;  and  when  so  filed  shall  be 
notice  to  all  the  world." 

We  think  a  reasonable  deduction  from  the  language  of 
the  above  statute  is  that  subsequent  purchasers,  who  are 
notified  of  the  existence  of  the  mortgage  by  its  record, 
have  a  right  to  rely  upon  the  terms  of  the  mortgage  so 
recorded.  We  are  not  called  upon  to  pass  upon  this  ques- 
tion as  between  the  maker  of  the  notes  and  the  mortgagee. 
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No  judgment  in  personam  is  here  sought.  Judgment  in 
foreclosure  against  the  lands  in  the  hands  of  the  grantees 
is  all  that  is  demanded.  We^  therefore^  think  the  just  rule 
is  that  the  mortgaged  lands  in  the  hands  of  subsequent 
purchasers  are  not  bound  for  a  greater  rate  of  interest 
than  that  stipulated  in  the  mortgage  as  recorded,  unless 
the  purchaser  may  have  assumed  and  agreed  to  pay  a 
greater  rate  that  may  be  stipulated  in  the  notes,  but  not 
shown  in  the  mortgage  as  recorded.  20  Am.  &  Eng.  Enc. 
Law,  p.  599 ;  Whitta^cre  v.  Fuller,  5  Minn.  508 ;  Gardner 
V.  Emerson,  40  111.  296 ;  Oilchrist  v.  Gough,  63  Ind.  576 
(30  Am.  Kep.  250).  In  this  case  the  court  allowed  the 
amount  of  interest  as  shown  by  the  mortgage  of  record, 
which,  we  think,  was  right. 
The  judgment  is  affirmed. 

Reayis^  C.  J.,  and  Fulleeton^  Dunbae^  White,  An- 
DEES  and  Mount,  JJ.,  concur. 


[No.  8974.    Decided  December  4,  1001.] 

Chasles  L.  Denny,  Respondent,  v.  Peboy  H.  Palmee, 

Appellant. 

LIMrrATION  OF  ACTIONS  —  F0BECLO8UBE  OF  M0BT0AGK8  —  ABSENCE  OF 
MOBTOAOOB  FBOM  STATE  —  8UBSEQXTBNT  PUB0HA8EB. 

The  absence  from  the  state  of  the  mortgagor  of  lands  will  not 
suspend  the  running  of  the  statute  of  limitations  as  to  a  fore- 
closure of  the  mortgage  lien  thereon,  where  the  mortgaged  prem- 
ises have  passed  to  a  subsequent  grantee,  who  has  remained 
continuously  within  the  state. 

SAME  —  ESTOPPEL. 

A  subsequent  grantee  of  mortgaged  premises,  who  has  neg- 
lected to  put  his  deed  of  record  until  after  the  bringing  of  action 
against  the  mortgagor  for  foreclosure,  is  estopped  from  setting 
up  the  bar  of  the  statute  of  limitations,  where  the  mortgagee  had 
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no  notice,  actual  or  constructive,  of  the  conveyance,  and  had 
postponed  suit  because  of  the  absence  of  the  mortgagor  from  the 
state,  during  which  period  the  bar  of  the  statute  had  been  sus- 
pended as  to  such  mortgagor. 

Appeal  from   Superior   Court,   Snohomish   County. — 
Hon.  Frank  T.  Reid,  Judge.    Affirmed. 

e7.  A.  Coleman,  for  appellant. 
George  E.  Wright,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Hadlet,  J. — By  the  amended  complaint  in  this  cause 
it  appears  that  respondent  is,  by  purchase  and  assignment, 
the  owner  and  holder  of  a  certain  note  executed  by  one 
Orrie  Beeman  on  or  about  the  20th  day  of  June,  1893. 
At  the  time  of  the  execution  of  the  note,  a  mortgage  upon 
certain  real  estate  in  Snohomish  county  was  given  by  the 
maker  of  the  note  to  secure  the  same.  Respondent  is  also 
the  holder  of  the  mortgage,  and  seeks  to  foreclose  it  in 
this  action.  The  original  complaint  was  against  Bee- 
man,  the  mortgagee,  alone,  but  the  appellant  asked  leave 
to  intervene  in  the  cause,  which  was  granted,  and  there- 
after the  amended  complaint  was  filed.  The  mortgage 
contains  a  covenant  that,  in  the  event  of  default  in  pay- 
ment of  the  debt,  it  may  be  foreclosed,  and  the  land  sold 
to  satisfy  the  principal  and  interest  of  the  debt,  together 
with  any  sum  paid  as  taxes  upon  the  mortgaged  land  by 
the  mortgagee,  and  also  for  $50  attorney's  fees.  It  is  al- 
leged that  on  the  2d  day  of  April,  1900,  respondent  paid 
to  the  county  treasurer  of  Snohomish  county  the  sum  of 
$74.36,  as  taxes  upon  the  said  mortgaged  premises,  which 
taxes  were  then  due,  owing,  and  delinquent,  and  were  a  lien 
upon  the  said  premises  paramoimt  to  the  lien  of  the  mort- 
gage; that  the  said  note  became  due  on  the  20th  day  of 
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December,  1893,  but  no  part  of  the  principle  or  interest 
thereon,  or  the  sum  paid  as  taxes  or  interest  thereon,  has 
ever  been  paid ;  that  more  than  four  years  prior  to  the  com- 
mencement of  this  suit  the  defendant,  Seeman,  the  maker 
of  the  note  and  mortgage,  departed  from  the  state  of 
Washington,  and  ever  since,  for  the  period  of  more  than 
four  years  next  prior  to  the  commencement  of  this  action, 
has  resided  outside  the  state  of  Washington,  and  has  been 
continuously  absent  thereform.  Appellant  demurred  to 
the  amended  complaint  on  the  ground  that  the  action  was 
not  commenced  within  the  time  limited  by  law.  The  de- 
murrer was  by  the  court  overruled,  and  appellant  duly 
excepted  to  said  ruling.  Thereupon  appellant  answered, 
denying  certain  allegations  of  the  amended  complaint,  and 
alleging  affirmatively  that  on  December  23,  1893,  the  said 
mortgagor  duly  conveyed  by  deed  all  the  property  de- 
scribed in  the  complaint  to  the  appellant,  who  ever  since 
has  been  and  now  is  the  owner  thereof ;  that  said  deed  of 
conveyance  was,  on  April  19,  1900,  duly  filed  for  record 
in  the  office  of  the  auditor  of  said  county,  and  that  this 
action  has  not  been  commenced  within  the  time  limited 
by  law.  Bespondent  interposed  a  general  demurrer  to 
the  affirmative  matter  contained  in  the  answer,  which  de- 
murrer was  by  the  court  sustained,  to  which  ruling  the 
appellant  duly  excepted.  Appellant  thereupon  elected  to 
stand  upon  his  said  answer,  and  declined  to  plead  further. 
The  cause  was  tried  by  the  court  upon  the  issues  thus  pre- 
sented, and  decree  entered  foreclosing  the  mortgage  for 
the  amount  of  the  principal  and  interest  due  upon  said 
note,  together  with  the  amount  paid  as  taxes,  and  for  $50 
attorney's  fees,  as  provided  in  the  note  and  mortgage. 
From  said  judgment  this  appeal  is  prosecuted. 

Appellant's  contention  is  that  this  action  is  barred  by 
the  statute  of  limitations.     The  action  is  not  barred,  as 
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against  the  debtor  and  mortgagor,  by  reason  of  his  absence 
from  the  state.  The  full  statutory  period  has  run,  and 
the  action  would  have  been  barred  as  against  the  debtor 
if  he  had  remained  continuously  in  the  state.  Appellant, 
as  a  subsequent  grantee  of  the  mortgaged  premises,  how- 
ever, insists  that  the  action  is  barred  as  to  him,  notwith- 
standing the  mortgagor's  absence  from  the  state,  and  that 
the  mortgagor's  absence  did  not  suspend  the  running  of 
the  statute  as  to  a  foreclosure  against  the  mortgaged  land. 
In  Oeorge  v.  Bviler,  amie,  p.  456,  this  question  was  fully 
discussed,  and  was  there  determined  in  accordance  with 
appellant's  contention.  It  must,  therefore,  be  held  here 
that  this  action  ii  barred,  unless  the  conduct  of  appellant 
himself  has  been  such  as  should  be  held  to  have  suspended 
the  statute.  That  feature  of  the  case  we  will  now  con- 
sider. 

Appellant's  answer  to  the  amended  complaint  alleges 
that  the  deed  by  which  the  mortgaged  premises  were  con- 
veyed by  the  mortgagor  to  appellant  was  executed  on  the 
23d  day  of  December,  1893,  but  was  not  filed  for  record 
until  the  19th  day  of  April,  1900.  The  original  com- 
plaint in  this  cause  was  filled  April  13,  1900.  Appellant's 
deed  was  not  filed  for  record  until  six  days  after  this 
suit  was  actually  commenced.  Respondent  therefore  had 
no  constructive  notice  of  the  existence  of  appellant's 
rights  in  the  mortgaged  premises  until  after  he  had  actu- 
ally commenced  this  suit.  There  is  no  averment  in  the 
answer  that  respondent  or  his  assignor  had,  prior  to  that 
time,  received  any  actual  notice  of  the  fact  that  such  a  con- 
veyance had  been  made,  and  nothing  appears  in  the  rec- 
ord showing  such  actual  notice.  It  appears,  therefore, 
that  respondent  did  not  know  that  he  held  a  cause  of  ac- 
tion against  appellant  prior  to  the  time  the  deed  was  re- 
corded.    He  knew  he  held  a  cause  of  action  against  the 
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mortgagor,  as  to  which  the  statute  of  limitations  had  not 
nm  because  of  the  mortgagor's  absence  from  the  state, 
but  he  could  not,  under  any  principle  of  reason  and  jus- 
tice, be  chargeable  with  notice  that  appellant  had  any  in- 
terest in  the  land,  unless  appellant's  deed  had  been  of 
record,  or  some  actual  knowledge  of  its  existence  had  been 
brought  home  to  him  or  to  his  assignor.  We  think  under 
such  circumstances  it  should  be  held  that  when  the  deed 
has  not  been  recorded  within  the  ordinary  limitation 
period  in  ample  time  to  permit  the  bringing  of  the  action 
within  that  period,  or  when  actual  knowledge  of  the  con- 
veyance has  not  been  brought  home  to  the  mortgagee  or 
his  assignee  in  sufficient  time  to  permit  the  action  to  be 
brought  within  such  period,  then  the  grantee  should  be 
estopped  from  pleading  the  statute  against  an  action  which 
is  promptly  b^un,  and  within  reasonable  time  after  con- 
structive notice  of  the  grantee's  rights  has  been  given  by 
filing  the  deed,  or  after  the  mortgagee  or  his  assignee  has 
received  actual  notice  of  the  conveyance.  This  principle 
was  sustained  in  Spaulding  v.  Howard,  121  Cal.  194  (58 
Pac.  663). 

For  the  reasons  last  assigned,  we  think  respondent  was 
entitled  to  have  this  mortgage  foreclosed ;  he  was  entitled 
to  a  decree  establishing  his  lien  for  the  amount  of  the 
mortgage  debt^  together  with  the  taxes  paid,  and  for  at- 
torney's fees  provided  in  the  mortgage.  Such  relief  was 
granted  him  by  the  decree  of  the  court  below,  and  the 
judgment  is  therefore  affirmed. 

Beavis^  C.  J.,  and  Dunbar^  Fullerton,  White,  Ax- 
DERs  and  Mount,  JJ.,  concur. 
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EoYAL  A.   GovE^  Appellant,  v.   City  of  Tacoma,  Re- 

spondent. 

TAXATION  —  DELINQUENT     TAX     SALES  —  ILLEGAL     ASSESSMENT  —  RB- 
COVEBT  OF  PUBCHASB  PRICE  —  SUFFICIENCT  OF  COMPLAINT. 

In  an  action  against  a  city  to  recover  the  purchase  price  of  cer- 
tificates issued  upon  sales  for  delinquent  municipal  taxes,  under 
an  ordinance  which  authorized  the  refunding  of  the  purchase 
price  with  interest,  where  such  certificates  "have  heen  illegally 
or  erroneously  issued,  or  issued  on  property  for  a  double  assess- 
ment, on  a  misdescription,  or  on  city,  school,  church  or  other- 
wise exempt  property,"  the  complaint  states  a  cause  of  action 
when  it  alleges  that  the  assessor  intentionally  and.  fraudulently 
placed  a  valuation  upon  the  property  covered  by  said  certificates 
largely  in  excess  of  its  true  value. 

SAME  —  LIMITATION  OF  ACTIONS. 

Under  an  ordinance  providing  for  the  return  of  money  paid 
for  delinquent  tax  certificates,  by  the  purchaser,  with  interest 
thereon,  in  case  of  their  having  been^  erroneously  issued,  and  re- 
quiring the  city  comptroller,  "when  such  error  is  discovered/'  to 
cause  notice  to  be  given  to  the  purchaser,  calling  such  certificate 
for  cancellation,  the  statute  of  limitations  does  not  begin  to  run 
against  the  purchaser's  right  of  action  for  recovery  under  the 
ordinance,  until  discovery  of  the  irregularity  and  notice  thereof 
to  the  purchaser. 

Appeal  from  Superior  Court,  Pierce  County. — Hon. 
William  H.  Snell^  Judge.    Reversed. 

B.  F.  Heuston,  for  appellant 

William  P.  Reynolds,  Emmett  N.  Parker  and  Fremont 
Campbell,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Mount,  J. — This  action  was  brought  to  recover  the 
purchase  price  of  two  certificates  of  sale  of  real  estate  is- 
sued by  the   defendant  city  upon   sales   for   delinquent 
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municipal  taxes.  These  certificates  were  issued  by  the 
city  treasurer  of  said  city,  and  transferred  to  plaintiff 
under  Ordinance  Xo.  781.  Plaintiff  alleges  that  these 
certificates  were  illegally  and  erroneously  issued  upon  an 
invalid  assessment,  setting  out  the  invalidity;  that  such 
illegality  was  discovered  in  April,  1900,  and  that  he  there* 
upon  demanded  cancellation  of  such  certificates,  and  the 
return  of  his  money,  with  interest,  which  demand  was  re- 
fused. A  demurrer  was  interposed  to  the  complaint  upon 
several  grounds,  only  two  of  which  are  relied  upon  here, 
as  follows:  (1)  That  the  complaint  does  not  state  facts 
sufficient;  (2)  that  the  action  has  not  been  commenced 
within  the  time  limited  by  law.  This  demurrer  was  sus- 
tained in  the  court  below  upon  the  latter  ground,  and 
judgment  of  dismissal  entered.     Plaintiff  appeals. 

The  questions  presented  here  depepd  entirely  upon  the 
construction  of  the  ordinance  above  referred  to,  which  was 
in  force  at  the  time  the  certificates  were  purchased  by 
plaintiff,  and  which  is  as  follows: 

"Ordinance  No.  781. 
"An  ordinance  for  the  cancellation  of  illegally  or  irregu- 
larly issued  certificates  of  sales  upon  unpaid  and  delin- 
quent municipal  taxes  and  on  streets  and  sewer  assess- 
ments, and  prescribing  the  manner  of  refunding  the 
money  paid  for  such  certificates  and  the  interest 
thereon. 

"Be  it  ordained  by  the  city  of  Tacoma : 
"Section  1.  That  all  certificates  of  sale  regularly  is* 
sued  from  the  city  of  Tacoma  by  the  officer  authorized  so 
to  do,  to  the  purchaser  at  sales  for  delinquent  and  unpaid 
municipal  taxes  or  afterwards  transferred  by  the  city  to 
other  parties,  where  the  city  was  the  purchaser  at  such 
sales,  and  that  shall  have  been  illegally  or  erroneously 
issued,  or  issued  on  property  for  a  double  assessment,  on 
a  mis-description  or  on  city,  school,  church  or  otherwise 
exempt  property,  shall  he  declared  as  illegal  and  erron- 
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eoiisly  issued  certificates  of  sales  under  the  operation  of 
this  ordinance. 

"Sec.  2.  All  certificates  of  sales  issued  by  the  city  of 
Tacoma  and  by  the  proper  officer  of  the  city  to  purchasers 
at  sale  for  unpaid  and  delinquent  street  or  sewer  assess- 
ments  or  certificates  of  sale  afterward  transferred  to  other 
parties,  where  the  city  became  the  purchaser  at  those  sales^ 
shall,  where  such  street  or  sewer  assessments  have  been 
declared  illegal  by  any  court  in  the  meaning  of  this  ordi- 
nance, be  declared  illegal  or  erroneously  issued  certificates 
of  sale. 

'*Sec.  3.  All  certificates  of  sale  as  described  in  sections 
1  and  2  of  this  ordinance  heretofore  or  hereafter  issued 
by  the  city  of  Tacoma  shall  immediately  upon  coming 
under  the  operation  of  the  ordinance  be  canceled  by  the 
city,  and  the  holder  of  such  certificates  of  sale  if  other 
than  the  city  shall  receive  the  original  amount  paid  by 
him,  together  with  10  per  cent,  interest  per  annum  from 
the  date  of  sale  until  such  a  cancellation  takes  place  in 
accordance  with  this  ordinance. 

"Sec.  4.  The  city  comptroller  shall,  when  such  error  is 
discovered  as  would  place  the  certificate  of  sale  under  the 
operation  of  this  ordinance,  cause  a  notice  to  be  given  to 
the  holder  of  such  certificate,  where  known,  calling  for 
such  certificate  of  sale,  for  the  purpose  of  cancellation, 
and  notifying  the  holder  thereof  that  unless  such  certifi- 
cates of  sale  are  surrendered  to  the  city  on  or  before  ten 
days  from  date  of  such  notice,  all  interest  will  cease. 

"Sec.  5.  When  certificates  of  sale  are  canceled  in  ac- 
cordance with  this  ordinance,  a  warrant  shall  be  drawn 
on  the  general  fund  for  the  amount  of  such  certificate  of 
sale  and  the  interest  as  hereinbefore  set  forth,  and  de- 
livered to  the  person  presenting  such  certificate  for  can- 
cellation. 

"Approved  Jan.  11,  1893.*' 

Respondent  contends  that  only  two  classes  of  illegal  or 
erroneously  issued  certificates  are  declared  such  under  the 
ordinance,  viz.:  (1)  Certificates  issued  on  property  for  a 
double  assessment  on  misdescription;  (2)  on  city,  school, 
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church,  and  otherwise  exempt  property.  We  are  of  opin- 
ion, however,  that  the  words  used  in  this  ordinance  are 
used  in  their  nsnal  and  ordinary  sense,  and  that  the  terms 
"illegally  or  erroneously  issued"  are  not  limited  by  the 
classes  named  as  double  assessments  and  exempt  property, 
but  are  an  independent  class,  and  include,  as  they  say, 
all  certificates  regularly  issued  from  the  city  that  shall 
have  been — First,  illegally  or  erroneously  issued;  second, 
issued  for  double  assessment;  and,  third,  issued  on  ex- 
empt property, — ^the  first  class  referring,  no  doubt,  to  the 
method  of  assessment  and  issue,  and  the  other  two  classes 
referring  to  the  property  assessed.  This  case  has  to  do 
with  the  first  class,  and  these  certificates  are  alleged  to 
have  been  illegally  and  erroneously  issued  for  twelve 
reasons.  In  considering  the  first  ground  of  demurrer,  it 
is  not  necessary  to  consider  all  of  these  reasons.  Passing 
by  those  which  have  not  been  before  this  court,  subpara- 
graph "e"  of  the  first  cause  of  action  in  the  complaint  is 
as  follows : 


'^That  said  assessor  did  not  fix  a  true  valuation  upon 
the  property  described  in  said  certificate,  but,  on  the  con- 
trary, for  the  purpose  of  increasing  the  debt  limit  of  said 
city  to  a  false  and  excessive  amount,  in  order  that  certain 
bonds  and  warrants  might  be  issued  with  an  appearance 
of  legality,  which  could  not  have  been  issued  without  dis- 
closing their  invalidity,  if  said  property  and  other  prop- 
erty in  said  city  had  been  assessed  at  its  true  valuation, 
said  assessor  intentionally,  arbitrarily,  maliciously,  and 
fraudulently  placed  a  valuation  upon  said  property  at  least 
four  times  as  much  as  its  true  value." 

This  is  a  distinct  allegation  that  the  oflScer  whose  duty 
it  was  to  make  the  assessment  not  only  disregarded  his 
duty  to  assess  the  property,  according  to  its  value,  but 
fraudulently  placed  a  valuation  thereon  largely  in  excess 
of  its  true  value.     This  court  has  repeatedly  held  that, 
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when  public  oflBcers  in  discharge  of  their  duties  fraudu- 
lently refuse  to  exercise  their  judgment^  and  tyrannically 
place  an  excessive  valuation  upon  property,  the  courts  will 
relieve  against  such  excessive  valuation.  Andrews  v.  King 
County,  1  Wash.  46  (23  Pac.  409,  22  Am.  St  Eep.  136)  ; 
Whatcom  County  v.  Fairhaven  Land  Co.,  7  Wash.  101 
(34  Pac.  563) ;  Berni  v.  Chehaiis  County,  11  Wash.  134 
(39  Pac.  365) ;  LocJcwood  v.  Roys,  11  Wash.  697  (40 
Pac.  346) ;  Knapp  v.  King  County,  17  Wash.  567  (50 
Pac.  480) ;  Noyes  v.  King  County,  18  Wash.  417  (51 
Pac.  1052) ;  Landes  Estate  Co.  v.  Clallam  County,  19 
Wash.  569  (53  Pac.  670) ;  Templeton  v.  Pierce  County, 
25  Wash.  377  (65  Pac.  553).  This  being  the  rule,  it 
follows  that  the  certificate  of  sale  was  illegally  and  er- 
roneously issued  for  the  amount  named  therein,  and 
could  not  be  enforced  against  property  described  therein 
for  the  excessive  taxes.  The  complaint,  therefore,  stated 
a  cause  of  action. 

2.  The  complaint  shows  upon  its  face  that  the  cer- 
tificates mentioned  were  purchased  by  plaintiff  of  said 
city  more  than  six  years  prior  to  the  time  this  action 
was  begun,  so  that,  if  the  statute  of  limitations  began 
to  run  against  the  claim  at  the  time  the  certificates  were 
purchased  by  plaintiff,  this  action  was  barred  when 
brought,  •  The  pertinent  inquiry,  then,  is,  when  did  the 
statute  begin  to  run !  This  question,  too,  as  we  view  it, 
depends  upon  the  ordinance  above  quoted.  Section  3  pro- 
vides that  the  certificate  of  sale  shall,  immediately  upon 
coming  under  the  operation  of  the  ordinance,  be  can- 
celed by  the  city,  and  the  holder  shall  receive  from  the  city 
the  original  amount  paid  by  him,  together  with  interest 
at  the  rate  of  10  per  cent,  per  annum  from  the  date  of 
sale.  Section  4  provides  that  the  city  comptroller  shall, 
when  such  error  is  discovered  as  would  place  the  certificate 
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under  the  operation  of  the  ordinance,  cause  a  notice  to  be 
given  to  the  holder  of  such  certificate  calling  the  same 
for  cancellation,  etc.  The  object  of  this  ordinance  is 
manifest^  viz.,  to  guaranty  to  purchasers  of  these  certifi- 
cates that  the  certificates  axe  legal,  and  properly  is- 
sued, and,  if  not  valid,  the  return  of  the  money  paid 
therefor,  with  interest  The  rule  of  caveat  emptor  urged 
by  respondent  can  have  no  application  in  a  case  of  this 
kind,  for  the  reason  that  the  purchaser  need  take  no  no- 
tice of  the  record  to  learn  whether  the  certificate  is  regu- 
larly and  legally  issued,  and  is  therefore  of  value.  If  it 
is  of  no  value  as  a  certificate  of  sale  of  real  estate,  it  is 
of  value  as  a  contract  with  the  city  to  repay  the  money 
paid  for  it  with  interest  at  some  future  time,  and  may  be 
of  greater  value  for  the  latter  account  than  the  former. 
It  is  further  manifest  from  the  ordinance  that  the  city 
intended  to  sell  these  certificates  so  as  to  realize  the  delin- 
quent taxes  due  the  city,  and  to  refund  the  money  ad- 
vanced upon  them  only  after  actual  discovery  that  they 
were  invalid.  It  cannot  reasonably  be  said  that  the  city 
intended  that  these  certificates  should  be  sold  after  discov- 
ery that  they  were  illegal,  and  thus  used  as  an  obligation 
upon  which  to  borrow  money,  because  upon  such  discov- 
ery it  is  made  the  duty  of  the  city  comptroller  to  call 
such  certificates  for  cancellation.  If  the  purchaser  is 
bound  to  take  notice  of  what  appears  of  record  in  the  as- 
sessment, levy  of  taxes,  and  sale  of  the  property,  and  to 
know  of  the  illegality  thereof  at  the  time  of  the  purchase, 
the  city  likewise  must  be  bound  by  the  same  notice,  and 
must,  immediately  upon  the  issuance  of  the  certificate, 
give  notice  of  its  cancellation.  Such  construction  of  the 
ordinance  renders  it  absolutely  inoperative  and  of  no  ef- 
fect. The  ordinance  was  intended  to  serve  a  useful  pur- 
pose.    The  city  desired  to  realize  upon  delinquent  taxes, 
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and  by  the  ordinance  agreed  that,  until  there  was  an  actual 
discovery  of  the  illegal  or  erroneous  issue  of  certificates, 
no  liability  arose  against  it.  It  cannot  be  claimed  that, 
if  the  certificates  are  valid,  and  properly  issued,  the  city 
is  liable  in  an  action  for  the  money  paid  therefor,  nor 
can  it  be  claimed  that  the  city  is  liable  before  discovery. 
It  becomes  liable  only  at  the  date  of  actual  discovery  of 
the  illegal  or  erroneous  issue,  which  discovery  brings  the 
certificate  under  the  operation  of  the  ordinance.  The 
rule,  we  think,  is  well  stated  by  counsel  for  appellant  as 
follows : 

"It  is  a  question  of  the  intention  of  the  parties.  If  the 
language  and  circumstances  connected  with  the  subject- 
matter  contemplate  a  matured  obligation,  the  statute 
runs ;  if  a  future  maturity,  the  statute  does  not  run  until 
such  maturity." 

Clearly,  the  language  and  circumstances  here  indicate  a 
future  maturity.    The  language  is : 

"The  city  comptroller  shall,  when  such  error  is  discov- 
ered, .  .  .  cause  notice  to  be  given  to  the  holder 
.  .  .  calling  for  such  certificate  .  .  .  for  cancel- 
lation." 

The  holder  of  such  certificate  has  a  right  to  rely  upon 
the  officer  to  perform  his  duty  under  the  law.  It  is  thus 
within  the  power  of  the  city  to  put  the  statute  running 
upon  discovery.  It  is  within  the  power  of  the  holder  of 
any  such  certificate  to  collect  the  amount  paid  therefor, 
after  giving  notice  to  the  city  of  said  discovery.  In  the 
case  of  Rork  v.  Commissioners ^  46  Kan.  175  (26  Pac. 
391),  cited  and  relied  upon  by  respondent,  there  was 
no  obligation  on  the  part  of  the  county  clerk  or  board  of 
county  commissioners  to  notify  the  holders  of  certificates 
of  the  discovery  of  the  errors  or  irregularities,  or  to  call 
the  certificates  for  cancellation;  and  the  court  there  held 
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that  the  holder  was  bound  to  know  the  record,  and  to  pre* 
sent  his  certificates  for  payment  within  three  years.  In 
the  case  at  bar  it  was  the  express  duty  of  the  officer  to 
notify  the  holder  and  call  the  certificates  for  cancella- 
tion. This,  we  think,  distinguishes  this  case  from  that 
one,  and  from  all  that  class  of  cases  where  the  rule  of 
caveat  emptor  applies.  The  case  of  White  v.  Brooklyn, 
122  N.  Y.  53  (25  N.  E.  243),  is  a  case  in  point.  It  itf 
there  held  that,  on  account  of  a  provision  in  the  certificate 
that,  if  any  irregularity  shall  be  discovered  in  the  pro- 
ceedings, the  purchase  money  and  all  sums  paid  shall  be 
repaid  to  said  purchaser,  the  right  to  the  recovery  of  the 
purchase  money  depended,  not  on  the  existence  of  an  ir- 
regularity, but  on  the  discovery  thereof,  and  that  the 
statute  did  not  begin  to  run  until  such  discovery.  We 
are  of  the  opinion,  therefore,  that  the  statute  of  limita- 
tions did  not  begin  to  run  until  the  discovery  and  notice 
to  plaintiff.  This  is  allied  to  have  been  in  April,  1900. 
The  action  was  begun  in  June  of  the  same  year. 

The  cause  will  therefore  be  reversed,  with  instructions 
to  the  lower  court  to  overrule  the  demurrer. 

Reavis,  C.  J.,  and  Dunbab,  FrLLEBTON,  White,  An- 
DEBs  and  Hadley,  JJ.,  concur. 


»    481 
32   281 

[No.  8078.     Decided  December  6,  1901.]  |^  \^ 

Oeorge  H.  Copland,  Appellant,  v.  James  Pibie  et  al.. 

Respondents. 

STATUTES  —  amendment  —  CONSTITUTIONAL  LAW. 

Under  art.  2,  9  37,  of  the  state  constitution,  which  provides 
that  "no  act  shall  ever  be  revised  or  amended  by  mere  reference 
to  its  title,  but  the  act  revised  or  the  section  amended  shall  be 
set  forth  at  full  length/'  §  1  of  the  act  of  March  11,  1897  (Laws 

31 — 26  WASH. 
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1897»  p.  93),  which  provides  that  "there  shall  be  exempt  from 
execution  and  attachment  to  every  householder  in  the  state  of 
Washington  personal  property  to  the  amount  and  value  of  one 
thousand  dollars,  in  addition  to  the  property  exempt  under  9  486 
of  volume  2  of  Hill's  Statutes  and  Codes  of  the  State  of  Wash- 
ington," is  unconstitutional  on  the  ground  that  it  amends  an  ex- 
isting statute  by  ingrafting  into  it  an  additional  provision  which 
alters  its  scope  and  effect,  and  fails  to  set  forth  the  statute  in  full 

AS  amended. 

.  • 

Appeal  from  Superior  Court,  King  County. — Hon. 
Orange  Jacobs,  Judge.     Reversed. 

S.  D.  King,  for  appellant. 

H.  H,  H  err  en  and  William  B.  Allison,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

FuLLERTON,  J. — The  sole  question  presented  by  this 
appeal  is  the  constitutionality  of  the  first  section  of  the 
act  of  March  11,  1897,  entitled  "An  act  relating  to  ex- 
emptions of  personal  property."  Session  Laws  1897,  p. 
93.     The  section  is  as  follows: 

"Section  1.  There  shall  be  exempt  from  execution  and 
attachment  to  every  householder  in  the  state  of  Washing- 
ton personal  property  to  the  amount  and  value  of  one 
thousand  dollars  ($1,000)  in  addition  to  the  property  ex- 
empt under  §  486  of  vol.  2  of  Hill's  Statutes  and  Codes 
of  the  State  of  Washington:  provided,  that  no  property 
shall  be  exempt  from  execution  for  clerks',  laborers',  or 
mechanics'  wages,  earned  within  this  state,  nor  shall  any 
property  be  exempt  from  execution  issued  upon  a  judg- 
ment against  an  attorney  on  account  of  any  liability  in- 
curred by  such  attorney  to  his  client  on  account  of  any 
moneys,  or  other  property  coming  into  his  hands,  from 
or  belonging  to  his  client." 

It  is  contended  that  the  act  violates,  among  others,  §  37, 
art.  2,  of  the  state  constitution,  which  provides  that  "no 
act  shall  ever  be  revised  or  amended  by  mere  reference  to 
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its  title,  but  the  act  revised  or  the  section  amended  shaU 
be  set  forth  at  full  length/'  In  construing  similar  consti- 
tutional provisions  the  courts  seem  generally  to  have 
held  that  this  requirement  does  not  apply  to  supplemental 
acts  not  in  any  way  modifying  or  altering  the  original  act 
nor  to  those  merely  adding  new  sections  to  an  existing  act, 
nor  to  acts  complete  in  themselves,  not  purporting  to  be 
amendatory,  but  which  by  implication  amends  other  legis- 
lation on  the  same  subject.  On  the  other  hand,  the  courts 
are  equally  emphatic  that  if  the  act  is  not  complete  in 
itself,  and  is  clearly  amendatorj'  of  a  former  statute,  it 
falls  ^vithin  the  constitutional  inhibition,  whether  or  not 
it  pxirports  on  its  face  to  be  amendatory  or  an  independent 
act.  See  cases  collected  in  23  Am.  &  Eng.  Enc.  Law,  pp. 
282,  283.  The  section  in  question,  it  seems  to  us,  is  not 
complete  in  itself.  It  does  not  purport  to  add  an  addi- 
tional section  to  the  statute  relating  to  exemptions  of  per- 
sonal property,  but  purports  to,  and  does,  ingraft  into 
the  section  of  the  existing  statute  providing  for  such  ex- 
emptions an  additional  exemption  which  alters  its  scope 
and  effect.  As  such  it  is  clearly  amendatory  of  that  sec- 
tion, and,  to  comply  with  the  constitutional  requirement, 
it  should  have  set  forth  the  section  amended  at  full  length. 
Bicrei'  v.  Blurock,  9  Wash.  63,  65  (36  Pac.  975).  This 
view  of  this  act  was  taken  by  the  learned  judge  of  the 
district  court  of  Washington  in  construing  the  exemption 
statutes  of  this  state  with  relation  to  the  national  bank- 
'  ruptcy  act.     With  reference  to  the  question  he  said : 

"A  statute  which  is  complete  in  itself  is  not  repugnant 
to  the  provision  of  the  state  constitution  above  quoted 
merely  because  it  changes  the  existing  laws  of  the  state, 
and  by  implication  repeals  prior  enactments  relating  to 
the  same  subject.  \Varren  r.  Crosby  (Or.)  34  Pac.  661. 
But  where,  as  in  this  case,  the  new  act  is  not  complete, 
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but  refers  to  a  prior  statute,  which  is  changed,  but  not 
repealed,  by  the  new  act,  so  that  the  full  declaration  of 
the  legislative  will  on  the  subject  can  only  be  ascertained 
by  reading  both  statutes,  the  very  obscurity  and  the  tend- 
ency to  confusion  will  be  found  which  constitute  the  vice 
prohibited  by  this  section  of  the  constitution/^  In  re  Bue- 
low,  98  Fed.  86. 

The  order  appealed  from  is  reversed,  and  the  cause  re- 
manded for  further  proceedings. 

Reavis,  C.  J.,  and  Dunbar  and  Anders,  JJ.,  concur. 
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Lillian  M.  Robinson  et  aJL,,  Appellants,  v.  Baltimore 
AND  Seattle  Mining  &  Reduction  Company,  Re- 
spondent. 

DEATH  BY  WBONGFUL  ACT  —  ACTION   BY   WIDOW   AND  CHIIJ)  —  UMITA- 
TI0N8. 

Under  Bal.  Code,  §  4828,  which  allows  the  heirs  or  personal  rep- 
resentatives of  one  whose  death  is  caused  by  the  wrongful  act  or 
neglect  of  another  to  maintain  an  action  for  damages  against 
the  person  causing  death,  and  under  Bal.  Code,  §  4800,  which  lim- 
its the  commencement  of  actions  for  any  injury  to  the  person  or 
rights  of  another  to  a  period  of  three  years  after  the  cause  of 
action  shall  have  accrued,  the  widow  and  minor  children  of  one 
whose  death  is  caused  by  the  wrongful  act  of  another  have  a 
right  of  action  therefor  which  may  be  commenced  at  any  time 
within  three  years  from  the  injury. 

Appeal  from  Superior  Court,  King  County. — Hon. 
Orange  Jacobs,  Judge.     Reversed. 

Richard  Oowan  and  Preston,  Carr  £  Gilman,  for  ap- 
pellants. 

Piles,  Donworth  &  Howe,  for  respondent. 
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The  opinion  of  the  court  was  delivered  by 

White,  J. — This  is  an  appeal  from  a  final  judgment 
sustaining  a  demurrer  to  plaintiffs'  complaint,  dismissing 
the  action,  and  awarding  costs  to  defendant.  The  demurs 
rer  is  on  the  following  grounds:  (1)  That  it  appears 
upon  the  face  of  the  complaint  that  the  above  entitled 
action  has  not  been  commenced  within  the  time  limited  by 
law;  (2)  that  it  appears  upon  the  face  of  the  complaint 
that  the  above  entitled  action  was  not  commenced  within 
two  years  after  the  death  of  Ralph  W.  Robinson ;  (3)  that 
it  appears  upon  the  face  of  the  complaint  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  action  was  brought  by  Lillian  M.  Robinson  as  the  sur- 
viving widow  of  Ralph  W.  Robinson,  'and  as  guardian 
ad  litem  of  Clifford  R.  Robinson,  infant  child  of  said 
Lillian  and  Ralph  W.,  to  recover  damages  for  the  death 
of  Ralph  W.  Robinson,  alleged  to  have  been  occasioned 
by  the  negligence  of  the  defendant.  Plaintiff  Clifford 
Ralph  Robinson  is  an  infant  of  the  age  of  four  years.  On 
the  9th  day  of  August,  1900,  by  order  of  the  superior 
court  of  King  County,  the  plaintiff,  Lillian  M.  Robin- 
son, was  appointed  guardian  ad  litem  of  the  said  Clifford 
Ralph  Robinson,  for  the  purpose  of  prosecuting  this  ac- 
tion, which  was  commenced  on  the  9th  day  of  August, 
1900,  as  appears  from  the  clerk's  file  mark  on  the  com- 
plaint. It  is  alleged  in  the  complaint  that  the  death  of 
said  Ralph  W.  Robinson  occurred  on  the  27th  day  of 
July,  1898,  or  two  years  and  thirteen  days  prior  to  the 
commencement  of  this  action.  The  sole  ground  urged 
against  the  complaint  in  the  briefs  is  that  the  action  was 
barred  by  the  statute  of  limitations,  the  respondent  con- 
tending that  two  years  is  the  time  limited  in  which  the 
action  might  be  brought,  and  the  appellants  contending 
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that  three  years  is  the  time  in  which  the  action  could  be 
brought. 

It  is  conceded  Ihat  the  right  of  action  for  damages  for 
injuries  resulting  in  death  is  purely  statutory,  and  that 
at  common  law  no  such  action  could  be  maintained.  In 
1854,  the  legislature  of  the  territory  of  Washington,  in 
an  act  entitled  "An  act  to  regulate  the  practice  and  pro- 
ceedings in  civil  actions,"  declared: 

"No  action  for  a  personal  injury  to  any  person,  occa- 
sioning his  death,  shall  abate,  nor  shall  such  right  of  ac- 
tion determine  by  reason  of  such  death,  if  he  have  a  wife 
and  child  living;  but  such  action  may  be  prosecuted,  or 
commenced  and  prosecuted,  in  favor  of  such  wife,  or  in 
favor  of  the  wife  and  children,  or  if  no  wife,  in  favor  of 
such  child  or  children."  Session  Laws  1854,  p.  220, 
§495. 

This  act  was  re-enacted  in  1863  (Session  Laws  1863, 
p.  195,  §  536)  ;  was  re-enacted  in  1869  (Session  Laws 
1869,  p.  6,  §  18)  ;  was  re-enacted  in  1873  (Session  Laws 
1873,  p.  6,  §  18) ;  was  codified  in  the  Laws  of  1881,  §  18, 
p.  37,  and  is  the  same  section  as  §  4838,  Bal.  Code.  In 
1854  the  legislature  of  the  territory  of  Washington,  in 
an  act  entitled  "An  act  regulating  the  time  within  which 
civil  actions  may  be  commenced,"  declared  that  actions 
could  only  be  commenced  within  the  following  periods 
after  the  cause  of  action  shall  have  accrued  (§  4)  :  "With- 
in three  years;  .  .  2d.  An  action  for  taking,  de- 
taining, or  injuring  personal  property,  including  an  ac- 
tion for  the  specific  recovery  thereof,  or  for  any  other  in- 
jury to  the  person  or  rights  of  another,  not  hereinafter 
enumerated."  Sec.  7:  "An  action  for  relief  not  herein- 
before provided  for  shall  be  commenced  within  two  years 
after  the  cause  of  action  shall  have  accrued."  Session 
Laws  1854,  pp.  362-364,  §§  1,  4,  7.     These  various  pro- 


ROBINSON  y.  BALTIMORE  ft  S.  M.  ft  R.  CO.  487 

Dec  1901.]  Opinion  of  the  Conrt— Whitb,  J. 

visions  were  re-enacted  in  1863  (Session  Laws  1863,  p. 
85,  §§16,  19,  22);  were  re-enacted  in  1869  (Session 
Laws  1869,  p.  8,  §§  25,  2B,  32)  ;  were  codified  in  the  laws 
of  1881,  §§  25,  28  and  33,  pp.  39,  40,  and  are  §§  4796, 
4800  and  4805,  Bal.  Code. 

It  is  a  well  known  principle  of  law  that  when  a  statute 
is  re-enacted  it  is  but  a  continuance  of  the  law  as  first 
enacted.    Mudgett  v.  Liehes,  14  Wash.  482  (45  Pac.  19). 

As  early  as  1854  the  legislature  had  provided  that  for 
personal  injuries  occasioning  the  death  of  a  husband  and 
father,  a  right  of  action  existed  and  might  be  commenced 
and  prosecuted  in  favor  of  the  wife  and  children.  At  the 
same  time  it  was  also  provided  that  for  any  "injury  to  the 
person  or  rights  of  another"  the  action  should  be  com- 
menced within  three  years  after  the  cause  of  action  should 
have  accrued.  Section  7  of  the  act  of  1854,  providing 
a  two  years  period  for  actions  for  relief  not  before  pro-, 
vided  for,  had  no  relation  to  actions  for  an  "injury  to 
the  person  or  rights  of  another,"  for  that  was  a  matter 
before  provided  for.  As  the  mere  re-enactment  of  these 
statutes  is  but  a  continuance  of  the  law  as  it  was  when 
first  enacted,  it  follows  that  §  4805,  Bal.  Code,  has  no 
relation  to  actions  for  injuries  to  the  person  or  rights  of 
another,  provided  for  by  §  4800 ;  that  section  and  §  4805 
being  but  §§  4  and  7  of  the  laws  of  1854.  The  respondent 
says  that  the  right  of  action  for  death  by  wrongful  act 
was  first  given  in  1869  (Laws  1869,  §  658),  and  the  ap- 
pellants say  that  at  the  time  of  the  enactment  of  the  orig- 
inal statute  of  limitations  in  1854  there  existed  no  author- 
ity for  bringing  an  action  for  death  by  wrongful  act. 
Both  respondent  and  appellants  are  in  error,  and  seem  to 
have  overlooked  §  495,  p.  220,  Laws  1854,  which  we  think 
clearly  gave  a  right  of  action  for  injuries  occasioning 
death.     This  law  was  enacted  simultaneously  with,   or 
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prior  to,  the  statute  of  limitations  of  1854.  By  the  death 
of  the  husband  and  father  the  plaintiffs  in  this  action 
were  injured  in  their  rights.  They  had  a  right  to  look  to 
the  person  killed  by  the  accident  for  support  and  main- 
tenance, and  it  was  for  this  reason  that  the  wife  and  chil- 
dren were  given  the  right  under  §  495,  p.  220,  Laws  1854, 
to  commence  and  prosecute  an  action  after  the  death  of 
the  injured  husband  and  father.  We  have  heretofore 
held  that, 

"The  sole  object  of  such  statutes  is  to  give  a  right  of 
action  for  damages  in  favor  or  for  the  benefit  of  those  who 
may  be  deprived  of  support  and  maintenance  by  death 
caused  by  the  wrongful  act  or  omission  of  another."  Dahl 
V.  Tibbals,  5  Wash.  259  (31  Pac.  868). 

Section  495,  p.  220,  Laws  1354,  nowhere  limits  the  in- 
jury to  the  person  suing,  and  there  is  no  reason  for  so 
limiting  it.  The  words  "injury  to  the  person"  apply  as 
well  to  an  injury  to  the  deceased  father  and  husband,  for 
which  the  plaintiffs  seek  to  recover,  as  an  injury  to  the 
persons  of  the  plaintiffs  themselves.  The  action  is  not 
for  an  injury  to  the  persons  of  the  plaintiffs,  but  the 
gravamen  of  the  action  is  negligence  of  the  defendant 
causing  the  death  of  the  deceased ;  or,  in  other  words,  "an 
injury  to  the  person  of  another."  One  case  comes  as 
squarely  within  the  terms  of  the  statute  as  does  the  other. 
This  section  clearly  means  an  injury  to  the  person  of  an- 
other when  that  other  is  the  plaintiff  himself,  or  when 
that  other  is  the  injured  party  who  has  since  died,  and  the 
action  is  being  prosecuted  by  his  widow  and  children. 
O'Kief  V.  Memphis  &  C.  R.  Co.,  99  Ala.  524  (12  South. 
454)  ;  Sheffield  v.  Harris,  112  Ala.  614  (20  South.  955). 

In  1869  (Laws  1869,  p.  165,  §  658),  it  was  enacted: 

"When  the  death  of  a  person  is  caused  by  the  wrong- 
ful act  or  omission  of  another,  the  personal  representatives 
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of  the  former  may  maintain  an  action  at  law  therefor 
against  the  latter,  if  the  former  might  have  maintained  an 
action  had  he  lived,  against  the  latter,  for  an  injury  caused 
by  the  same  act  or  omission.  Such  action  shall  be  com- 
menced within  two  years  after  the  death,  and  the  dam- 
ages therein  shall  not  exceed  five  thousand  dollars,  and 
the  amount  recovered,  if  any,  shall  be  administered  as 
other  personal  property  of  the  deceased  person." 

It  may  be  urged  that  this  section  effected  a  repeal  of 
§  495,  p.  220,  Laws  1854,  under  the  rule  laid  down  in 
Oraetz  v.  McKenzie,  3  Wash.  194  (28  Pac.  331).  We 
held,  however,  in  Noble  v.  Seattle,  19  Wash.  133  (52 
Pac.  1013,  40  L.  R.  A.  822),  that  §495,  Laws  1854 
(§  4838,  Bal.  Code),  is  still  in  force.  But,  as  we  view  the 
matter,  the  question  of  the  repeal  of  §  495,  Laws  1854, 
is  immaterial,  for  the  same  right  of  action  was  given  in 
1875  without  any  change  in  the  law  limiting  the  time  in 
which  such  action  could  be  brought. 

Section  658,  Laws  1869,  supra,  gave  to  the  personal 
representative  a  right  to  maintain  an  action  where  the 
death  of  a  person  is  occasioned  by  the  wrongful  act  or 
omission  of  another,  and  limited  the  recovery  to  not  to 
exceed  $5,000,  and  provided  that  such  action  should  be 
commenced  within  two  years  after  the  death.  The  limita- 
tion provided  in  this  section  was  special,  and  applied  only 
to  actions  in  favor  of  the  personal  representative.  In 
1875  (Laws  1875,  p.  4,  §  4;  §  4828,  Bal.  Code),  the  legis- 
lature, in  amending  the  law  of  1873,  relating  to  the  prac- 
tice and  proceedings  in  civil  actions,  declared: 

"Sec.  4.  The  following  additional  section  shall  follow 
section  8  as  a  new  section  in  the  chapter  of  said  act  of 
which  this  is  amendatory,  relating  to  parties  to  actions; 
that  is  to  say.  Section  . . .  When  the  death  of  a  person  is 
caused  by  the  wrongful  act  or  neglect  of  another,  his 
heirs  or  personal  representatives  may  maintain  an  action 
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for  damages  against  the  person  causing  death  or^  when 
the  death  of  a  person  is  caused  by  an  injury  received  in 
falling  through  any  opening  or  defective  place  in  any 
sidewalk,  street,  alley,  square  or  wharf,  his  heirs  or  per- 
sonal representatives  may  maintain  an  action  for  dam- 
ages against  the  person  whose  duty  it  was  at  the  time  of  the 
injury  to  have  kept  in  repair  such  sidewalk  or  place.  In 
every  such  action  the  jury  may  give  damages,  pecuniary 
or  exemplary,  as  under  all  the  circumstances  of  the  case 
may  to  them  seem  just." 

We  have  held  that  this  act  repealed  §  668,  Laws  1869,. 
supra.  Graetz  v,  McKenzie,  supra;  Northern  Pacific  R. 
R.  Co.  V.  Ellison,  3  Wash.  226  (28  Pac.  333)  ;  Dahl  v. 
Tihhals,  supra. 

We  think  this  repeal  went  to  the  entire  section,  and  we 
90  held  in  Northern  Pacific  R.  R.  Co.  v.  Ellison,  supra. 
This  repeal  included  the  two  years  limitation  because  the 
limitation  provided  in  this  section  was  not  a  general  limi- 
tation but  applied  only  to  the  action  mentioned  in  the 
section  repealed.  We  have  also  held  that  the  word 
"heirs"  in  the  act  of  1876,  repealing  the  act  of  1869, 
must  be  restricted  to  mean  only  "widow,"  or  "widow  and 
her  children,"  or  "child  or  children,"  if  no  widow;  that 
the  word  "heirs"  has  the  same  meaning  as  in  §  496,  Laws 
1854,  supra  (§  4838,  Bal.  Code).   Noble  v.  Seattle,  supra. 

This  being  the  case,  the  statute  of  limitations  applying 
to  actions  in  favor  of  the  widow  and  children  for  injuries 
to  the  person  of  another  or  the  rights  of  another,  is  the 
same  when  an  action  is  waged  under  §  4828,  Bal.  Code, 
as  it  originally  was  under  §  4838,  Id.  Under  §  4,  Laws 
1854,  p.  363  (§  4800,  Bal.  Code),  the  time  in  which  such 
actions  could  be  brought  was  limited  to  three  years  from 
the  injury.  The  injury  alleged  in  the  complaint  occurred 
on  the  27th  of  July,  1898,  and  the  complaint  was  filed  on 
August  9,  1900, — less  than  three  years  from  the  time  of 
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the  injury  and  therefore  within  the  time  prescribed  by 
law. 

The  judgment  of  the  court  below  is  reversed,  and  this 
cause  is  remanded  for  further  proceedings.  The  appel- 
lants to  recover  their  costs  on  this  appeal. 

Re  A  VIS,  C.  J.,  and  Fitllerton,  Dunbar,  Anders, 
Mount  and  Hadley,  JJ.,  concur. 


[No.  4008.     Decided  December  6,   1001.] 

W.  E.  Meek,  Respondent,  v.  Harry  White,  Appellant.    S  roi| 

UMITATION   OF  ACTIOXS  —  ABSENCE  FROM    STATE  —  PLEADING. 

Under  Bal.  Code,  §  4808,  which  Buspends  the  running  of  the 
statute  of  limitations  during  defendant's  absence  from  the  state, 
where  an  allegation  of  non-residence  of  the  defendant  is  denied 
in  the  answer  and  an  affirmative  defense  set  up  that  defendant 
was  a  resident  during  all  the  time  from  the  incurring  of  liabil- 
ity up  to  the  commencement  of  the  action,  an  issue  of  fact  is 
raised  by  such  answer,  and  the  sustaining  of  a  demurrer  thereto 
is  erroneous. 

Appeal  from  Superior  Court,  King  County. — Hon. 
Frank  H.  Rudkin,  Judge.    Reversed. 

John  E,  Humphries  and  Harrison  Bestwick,  for  appel- 
lant. 

Lee  De  Vries,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — The  complaint  alleges  that  on  the  6th 
day  of  October,  1893,  plaintiff's  assignor  recovered  judg- 
ment against  the  defendant  for  the  sum  of  $1,443.77  and 
costs.  Other  sufficient  allegations  were  made,  and  subdi- 
vision 3  of  the  complaint  alleged  "that  for  more  than 
three  years  last  past  the  said  defendant,  Harry  White, 
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has  removed  from  and  has  resided  out  of  the  state  of 
Washington,  and  that  the  place  of  residence  and  abode 
of  said  defendant  was  not,  and  during  all  of  said  time 
has  not  been,  known  to  this  plaintiff."  Defendant  de- 
murred to  the  complaint,  to  the  effect,  among  other  things, 
that  the  action  had  not  been  commenced  within  the  time 
limited  by  law.  The  demurrer  was  overruled,  and  de- 
fendant answered ;  and  by  way  of  affirmative  defense  the 
answer  alleges  that  for  more  than  ten  years  last  past,  con- 
tinuously, defendant  had  been  a  resident  of  King  county, 
state  of  Washington,  and  had  continuously  resided  in  said 
county.  The  plaintiff  interposed  a  demurrer  to  this  an- 
swer, to  the  effect  that  it  did  not  state  facts  sufficient  to 
constitute  a  defense  to  the  complaint,  which  demurrer 
was  sustained  by  the  court.  Judgment  on  the  pleadings 
was  afterwards  rendered  in  favor  of  plaintiff,  from  which 
judgment  this  appeal  is  taken. 

Plaintiff's  demurrer  to  the  answer  was  doubtless  sus- 
tained on  the  theory  that  domestic  judgments  did  not  fall 
within  the  statute  of  limitations,  as  prescribed  by  §  4798, 
Bal.  Code.  We  have  lately  decided,  in  Crawfordsville 
National  Bank  v.  Lucas j  anie,  p.  417  (67  Pac.  252),  that 
the  statute  embraced  domestic  as  well  as  other  judgments. 
But  the  allegation  in  the  complaint  that  for  more  than 
three  years  last  past  the  defendant  has  removed  from 
and  has  resided  out  of  the  state  of  Washington,  and  that 
the  place  of  residence  of  said  defendant  was  not,  and 
during  all  of  said  time  has  not  been,  known  to  this  plain- 
tiff, if  true,  removes  the  case  from  the  operation  of  the 
statute.     Section  4808,  Bal.  Code,  provides: 

"If  the  cause  of  action  shall  accrue  against  any  person 
who  shall  be  out  of  the  state  or  concealed  therein,  such 
action  may  be  commenced  within  the  terms  herein  re- 
spectively limited  after  the  return  of  such  person  into 
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the  state^  or  after  the  time  of  such  conceaknent;  and  if 
after  such  cause  of  action  shall  have  accrued,  such  person 
shall  depart  from  and  reside  out  of  this  state,  or  conceal 
himself,  the  time  of  his  absence  or  concealment  shall  not 
be  deemed  or  taken  as  any  part  of  the  time  limited  for 
the  commencement  of  such  action." 

This  section  was  construed  by  this  court  in  Bignold  v. 
Carr,  24  Wash.  413  (64  Pac.  519),  where  it  was  held 
that  the  statute  would  not  run  during  the  time  the  plain- 
ti£F  was  incapacitated  from  bringing  the  action  by  reason 
of  the  absence  of  the  defendant.  See,  also,  Denny  v. 
Sayward,  10  Wash.  .422  (39  Pac.  119). 

This  allegation  of  nonresidence  on  the  part  of  the 
defendant  having  been  denied  by  the  defendant,  and  there 
being  an  affirmative  allegation  that  he  was  a  resident  dur- 
ing all  the  time  from  the  entry  of  the  judgment  up  to  the 
commencement  of  the  action,  an  issue  of  fact  is  raised, 
which  should  be  tried  out  by  the  court;  and  the  court 
therefore  erred  in  sustaining  the  demurrer  to  the  answer. 
The  judgment  will  therefore  be  reversed,  with  instruc- 
tions to  the  lower  court  to  try  the  issues  made  by  the 
pleadings. 

Re  A  VIS,  C.  J.,  and  Fullerton,  Axders,  Mount, 
White  and  Hadley,  JJ.,  concur. 


(No.  4041.     Decided  December  6,  1901.) 

Joseph  C.  Raymond,  Respondent,  v.  Jacob  Bales,  Ap-    m  M 

pellant.  :»  m 

APKEAL  —  DISMISSAL  —  DELAY  IN  FILINQ  TBANSCRIPT.  ^    188 

An  appeal  wlH  not  be  dismissed  on  the  ground  that  appellant  ^i  ^1 

had  filed  his  brief  before  filing  his  transcript,  contrary  to  the  ^  ^ 

provision  of  Laws  1901,  p.  29,  8  2,  which  requires  the  transcript  -26~  493l 

to  be  ccitifled  and  filed  at  or  before  the  serving  and  filing  of  ap-  ^^    ^ 

38  53 
e88  54 
)38   576 
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pellant's  opening  brief,  where  the  motion  is  not  made  until  after 
the  record  has  been  supplied. 

LIMFTATION      OF      ACTIONS — FOBECLOSUBE      OF      MOBTOAOE BAB      OF 

STATUTE  AS  TO  EXECUTION  PUBCHASEB. 

Partial  payment  by  a  mortgagor  on  his  mortgage  indebtednesB 
will  not  extend  the  statute  of  limitations  as  against  a  judgment 
creditor  of  the  mortgagor  who  has  bought  in  the  mortgaged  prem- 
ises under  execution  sale  and  thereby  become  vested  with  such 
an  interest  in  the  land  as  to  deprive  the  mortgagor  of  the  right 
by  any  act  or  stipulation  to  extend  the  limitation  upon  the  mort- 
gagee's right  of  foreclosure,  even  though  the  mortgagor  at  the 
time  of  such  partial  payment  may  have  had  the  right  of  redemp- 
tion  against  the  execution  sale. 

Appeal  from  Superior  Court,  Pierce  County. — Hon. 
William  O.  Chapman,  Judge.     Reversed. 

John  C.  Stallcup  and  J.  W.  A,  Nichols,  for  appellant. 
B.  F.  Jacobs,  for  respondent. 

Tho  opinion  of  the  court  was  delivered  by 

Hadley,  J. — Respondent  moves  to  dismiss  this  appeal 
for  the  reason  that  no  transcript  of  the  record  was  pre- 
pared, certified,  and  filed  in  the  office  of  the  clerk  of  the 
superior  court  at  or  before  the  time  when  the  appellant 
served  and  filed  his  opening  brief,  as  provided  by  §  2, 
p., 29,  Laws  1901.  The  notice  of  appeal  was  served  July 
30,  1901.  The  transcript  was  certified  and  filed  in  the 
office  of  the  clerk  of  the  superior  court  on  the  16th  day 
of  August,  1901.  Thus  appellant  had  caused  the  trans- 
cript to  be  certified  and  filed  long  before  the  expiration 
of  the  ninety  days  as  provided  by  the  statute  invoked  by 
respondent.  It,  however,  appears  that  appellant  served 
and  filed  his  opening  brief  on  the  12th  day  of  August, 
four  days  before  the  transcript  w^as  filed.  Respondent 
complains  that  this  was  in  violation  of  the  statute  above 
cited,  which  provides: 
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"Said  transcript  to  be  so  prepared,  certified  and  filed, 
in  the  office  of  the  clerk,  at  or  before  the  time  when  the 
appellant  shall  serve  and  file  his  opening  brief." 

This  motion,  however,  w^as  not  made  until  after  the 
record  was  supplied.  In  Gtistm  v.  Jose,  10  Wash.  217 
(38  Pac.  1008),  this  court  held  that,  where  a  motion  is 
made  to  dismiss  an  appeal  for  failure  to  send  up  the 
record  to  this  court  within  the  statutory  time,  it  will  not 
be  granted  when  the  motion  is  not  made  until  after  the 
appellant  has  furnished  the  record.  The  court  in  that 
case  observed  as  follows: 

"This  court  has  uniformly  held  that,  where  motions 
of  this  kind  are  made  after  the  record  has  been  furnished 
by  the  appellant,  the  motion  to  dismiss  will  not  be  en- 
tertained. We  see  no  reason  why  we  should  vary  the  rule 
in  this  case.  If,  upon  the  default  of  the  appellants,  the 
respondents  had  availed  themselves  of  their  privilege 
to  have  moved  the  dismissal  of  the  appeal  for  that  reason, 
the  court  would  have  considered  it,  and  without  good 
cause  shown  for  the  delay  would  have  granted  the  motion ; 
but  inasmuch  as  they  have  waited  until  the  default  has 
been  cured  by  the  affirmative  action  of  the  appellants  we 
cannot  see  that  they  have  received  any  substantial  injury 
by  the  delay." 

This  motion  seems  to  be  analogous  to  the  one  under 
consideration  in  the  above  case.  It  was  not  made  prompt- 
ly after  the  service  of  appellant's  brief  while  the  default 
existed,  followed  by  a  short  record  brought  here  upon  the 
motion,  but  was  raised  for  the  first  time  in  respondent's 
brief,  long  after  the  record  was  supplied,  and  was  sub- 
mitted to  this  court  at  the  time  the  cause  was  submitted 
on  its  merits.  Whether,  if  the  motion  had  been  season- 
ablv  made  as  above  indicated,  we  should  have  considered 
it  one  that  should  be  granted,  it  is  not  necessary  to  decide; 
but  for  reasons  aforesaid  the  motion  is  denied. 


496  RAYMOND  V.  BALB8. 


Opinion  of  the  Court— Haousy,  J.  [26  Wash. 

Wo  will  now  discuss  the  case  upon  its  merits.  This  is 
an  action  to  foreclose  a  mortgage.  On  the  30th  day  of 
September,  1889,  the  defendant  George  Wood  executed 
and  delivered  his  promissory  note  to  Charles  Barclay  for 
the  sum  of  $3,600,  due  three  years  from  date,  with  inter- 
est at  10  per  cent,  per  annum  from  date.  On  the  same  day 
said  Wood  executed  a  mortgage  upon  certain  real  estate 
in  Pierce  county  for  the  purpose  of  securing  said  note. 
By  assignment  respondent  is  the  owner  of  the  note  and 
mortgage.  Interest  was  paid  upon  the  note  as  it  matured 
until  March  19,  1894,  and  it  is  alleged  that  thereafter, 
on  the  24th  day  of  February,  1899,  a  payment  of  $50 
was  made  upon  the  note.  The  defendant  Wood  and  ap- 
pellant. Bales,  answered  the  complaint  separately.  Bales 
is  the  sole  appellant.  In  his  answer  he  alleges  that  on 
the  10th  day  of  February,  1896,  he  recovered  a  judg- 
ment against  the  said  Wood  and  his  wife  in  the  sum  of 
$3,802.57,  which  then  became  a  lien  upon  the  real  estate 
described  in  the  mortgage ;  that  on  the  20th  day  of  Octo- 
ber, 1898,  execution  issued  upon  said  judgment,  and  the 
sheriff  of  Pierce  county  duly  levied  upon  said  real  estate, 
and  the  same  was  sold  to  appellant  at  sheriff's  sale  on  the 
26th  day  oi  Xovembcr,  1898,  and  a  sheriff's  certificate  of 
sale  was  then  duly  made  and  delivered  to  appellant;  that 
thereafter,  on  the  16th  day  of  June,  1899,  judgment  was 
duly  entered  confirming  said  sale;  that  on  the  18th  day  of 
April,  1901,  the  sheriff  executed  and  delivered  to  appel- 
lant his  deed  for  said  premises,  based  upon  the  certificate 
aforesaid ;  that  appellant  still  holds  the  deed  and  title  to 
said  premises;  that,  after  said  judgment  and  the  lien  at- 
tached in  favor  of  appellant,  the  said  Wood  and  wife  were 
witJiout  right  or  title  to  arrest  the  running  of  the  statute 
of  limitations  against  an  action  upon  said  mortgage; 
that  if  any  payment  was  made  upon  the  note,  as  alleged 
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in  the  complaint,  the  same  eonld  have  no  effect  upon  the 
rif;hts  of  appellant  in  said  land,  and  could  not  arrest  the 
running  of  the  statute  against  a  right  of  action  upon  said 
mortgage;  that  the  right  of  action  upon  said  mortgage 
accrued  more  than  six  years  prior  to  the  commencement 
of  this  actioii.  Appellant  also  denies  the  alleged  payment 
of  $50,  said  to  have  been  made  on  February  24,  1899. 
Other  matters  are  alleged  in  the  answer,  but  at  the  trial 
appellant's  counsel  stated  that  they  would  stand  upon  the 
defense  of  the  statute  of  limitations.  The  court  found 
Ihat  the  $50  payment  was  made,  and,  under  the  record, 
we  will  not  disturb  the  finding.  The  question  to  be  de- 
termined, therefore,  is,  was  this  action  barred  by  the 
statute  of  limitations  as  against  appellant  ?  In  a  recent 
decision  of  this  court, — George  v.  Butler,  ante,  p.  456  (67 
Pac.  263), — the  subject  of  the  application  of  the  statute 
of  limitations  to  an  action  to  foreclose  a  mortgage  against 
the  grantee  of  the  mortgagor  was  discussed.  The  question 
involved  in  that  case  was,  can  a  mortgagor,  by  his  con- 
tinued absence  from  the  state,  arrest  the  running  of  the 
statute  of  limitations  as  to  an  action  to  foreclose  the 
mortgage  against  a  subsequent  grantee  of  the  mortgaged 
land  ?  It  was  held  that  such  act  of  the  mortgagor  did  not 
have  that  effect,  and  that  the  action  to  foreclose  against 
the  grantee  was  barred  after  the  lapse  of  six  years.  It 
had  been  previously  held  in  Damon  v.  Leque,  17  Wash. 
573  (50  Pac.  485,  61  Am.  St.  Kep.  927),  that  when  the 
debt  is  once  barred  the  mortgagor  cannot  revive  it  as 
against  a  subsequent  grantee  of  the  mortgaged  land.  The 
theory  upon  which  the  last-named  case,  and  also  that  of 
Oeorge  v,  Butler,  supra,  were  decided,  was  that,  the  mort- 
gagor having  lost  his  control  of  the  lands  by  his  convey- 
ance to  a  grantee  of  the  equity  of  redemption,  and  the 
grantee's  rights  having  attached,  no  act  of  the  mortgagor 
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can  affect  the  rights  of  the  grantee.  In  the  case  at  bar 
the  conveyance  to  appellant  was  made  at  execution  sale 
under  a  judgment  against  the  mortgagor.  The  sale  was 
made  November  26,  1898,  and  it  must  be  held  that  2 
Hill's  Code,  §  513,  covers  the  right  of  redemption  from 
such  sale.  That  section  gives  to  the  judgment  debtor  one 
year  from  the  date  of  the  sale  to  redeem.  A  later  statute 
(Laws  1897,  p.  75,  §  15;  Bal.  Code,  §  5296)  grants  the 
right  of  redemption  at  any  time  before  the  sheriff's  deed 
issues,  but  §  18  of  the  same  act  (Bal.  Code,  §  5298) 
provides  that  the  act  shall  not  apply  to  judgments  entered 
prior  to  the  taking  effect  of  the  act.  The  judgment  under 
which  the  sale  was  made  to  appellant  was  entered  on  the 
10th  day  of  February,  1896,  and  it  therefore  follows  that 
the  judgment  debtor  was  entitled  to  one  year  from  the 
26th  day  of  November,  1898,  within  which  to  redeem 
from  said  sale.  As  heretofore  stated,  the  interest  was  kept 
paid  upon  the  note  until  the  19th  day  of  Mardli,  1894. 
The  statute  of  limitations  had,  therefore,  run  on  the  19th 
day  of  March,  1900,  unless  it  was  extended  by  subsequent 
payments.  This  action  was  not  begun  until  February, 
1901,  and  the  action  is  therefore  barred,  unless  the  $50 
payment  made  February  24,  1899,  haa  extended  the  sta- 
tute.  It  will  be  observed  that  said  payment  was  made 
within  one  year  from  the  date  of  the  execution 
sale,  and  respondent  urges  that^  since  the  mortgagor  still 
had  a  right  to  redeem,  and  since  he  was  still  the  owner 
of  the  equity  of  redemption,  he  had  such  an  interest 
in  the  mortgaged  premises  as  authorized  him  to  stipu^ 
late  for  an  extension  of  the  statute  of  limitations  as  to  an 
action  upon  the  mortgage.  This  we  understand  to  have 
been  the  theory  of  the  learned  trial  court.  The  position 
of  respondent  would  be  unassailable  if  the  mortgagor  was 
still  the  holder  of  the  equity  of  redemption,  with  no  other 
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interests  having  attached  prior  to  the  time  of  his  stipu- 
lation with  the  mortgagee.  The  appellant,  however,  held 
a  judgment  lien  upon  these  lands  from  the  10th  day  of 
February,  1896,  and  on  the  20th  day  of  October,  1898, 
the  sheriff  levied  upon  the  mortgaged  lands  by  virtue  of 
an  execution  under  said  judgment,  and  on  the  26th  day 
of  November  following  the  sale  to  appellant  was  made. 
All  these  rights  of  the  appellant  attached  long  before  the 
payment  was  made  which  it  is  urged  extended  the  statute. 
In  George  v.  Butler,  supra,  this  court  cited  and  adopted 
the  argument  of  Wood  v.  Ooodfellow,  43  Cal.  185.  Touch- 
ing the  question  here  under  discussion,  the  supreme  court 
of  California  in  that  case  said : 

"If  Goodfellow  still  held  the  equity  of  redemption,  and 
if  the  action  was  against  him  alone,  it  is  evident  his 
absence  from  the  state  would  afford  a  sufficient  answer  to 
the  plea  of  the  statute  of  limitations.  So  long  as  he  re- 
tained the  equity  of  redemption,  and  no  other  rights  had 
intervened  by  reason  of  subsequent  liens  or  incumbrances, 
he  had  the  power,  by  written  stipulation  under  the  statute, 
to  extend  the  time  within  which  the  debt  should  not  be 
barred,  or  he  might  suspend  the  running  of  the  statute  by 
his  absence  from  the  state.  So  long  as  his  rights  only 
were  to  be  affected,  it  was  within  his  power  to  suspend 
the  operation  of  the  statute,  either  by  a  written  stipula- 
tion or  by  absenting  himself  from  the  state.  But  this 
court  has  repeatedly  decided  that  as  against  subsequent 
incumbrancers,  or  a  subsequent  holder  of  the  equity  of 
redemption,  the  mortgagor  has  no  power,  by  stipulation 
to  prolong  the  time  of  payment,  or  in  any  manner  increase 
the  burdens  on  the  mortgaged  premises.  Lord  v.  Morris, 
18  Cal.  482;  McCaHhy  v.  White,  21  Cal.  495  (82  Am. 
Dec  754)  ;  Lent  v.  Morrill,  25  Cal.  500;  Low  v.  Allen,  26 
Cal.  141 ;  Lent  v.  Shear,  26  Cal.  361 ;  Barber  v.  Bahel, 
36  Cal.  11 ;  Sichel  v.  CarrUlo,  42  Cal.  493.'' 
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This  court  having  approved  the  doctrine  of  the  above 
case,  it  must  be  held  here  that  the  incumbrance  of  appel- 
lant's judgment  lien  and  the  levy  and  sale  thereunder 
vested  appellant  with  such  interests  in  the  land  as  pre- 
vented the  mortgagor  from  stipulating  an  extension  of  the 
statute  of  limitations  as  to  the  right  of  action  to  foreclose 
the  mortgage  against  appellant.  Xo  hardshij)  is  visited 
upon  the  respondent  by  this  interpretation  of  the  law. 
He  neglected  to  bring  his  suit  for  five  years  after  he  had 
notice  of  appellant's  rights  in  the  mortgaged  lands.  The 
judgment  lien  was  a  matter  of  public  record  nearly  four 
years  before  the  six  years  had  expired  from  the  date  of 
the  payment  in  March,  1894.  Even  the  sheriff's  sale  to 
appellant  was  made  nearly  one  year  and  a  half  before  the 
statute  had  run,  and  still  respondent  neglected  to  bring 
his  action.  If  no  constructive  or  actual  notice  of  appel- 
lant's rights  in  the  land  could  have  been  brought  home  to 
respondent,  a  different  rule  might  apply,  and  appellant 
might  have  been  estopped  to  plead  the  statute,  as  we 
recently  held  in  Denny  v,  Pahner,  ante,  p.  469  (67  Pac. 
268).  But  appellant  had  ample  opportunity  to  have  in- 
stituted his  action  seasonably.  Bal.  Code,  §  4798,  subd. 
2,  limits  the  period  for  bringing  this  action  to  six  years. 
More  than  six  years  having  expired  between  the  date  of 
the  last  payment  before  appellant's  rights  attached  and 
the  date  of  bringing  this  suit,  the  action  must  be  held  to 
be  barred  as  to  appellant. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
instructions  to  the  court  below  to  enter  judgment  declaring 
the  mortgage  lien  canceled,  with  costs  taxed  in  favor  of 
appellant. 

Reavis,  C.  J.,  and  Duxbab,  Fulleeton,  Anders, 
Mount,  and  White,  JJ.,  concur. 
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Ti£E  State  of  Washington  on  the  BeUUion  of  Thomas 
Navm,  Respondent,  v.  James  Weir  et  al..  Appellants. 

ELECTIONS  —  CONTEST  —  JURISDICTION    OF   CITT   COUNCIL. 

Art.  18,  9  d,  of  the  freeholders'  charter  of  the  city  of  Seattle, 
which  provides  that  the  city  council  shall  decide  all  questions  as 
to  the  qualification  and  election  of  its  own  members,  in  all  cases 
of  contested  elections,  is  invalid,  since  no  constitutional  nor  stat- 
utory provision  authorizes  cities  of  the  first  class  to  assume  Jur- 
isdiction of  contested  elections  nor  empowers  cities  to  confer 
such  jurisdiction  upon  the  tribunals  of  any  character. 

Appeal  from  Superior  Court,  King  County. — Hon. 
William  IIickmax  Moore,  Judge.    Affirmed. 

Preston,  Can-  <£  Gilman,  for  appellants. 

George  McKay  and  Morris  &  Southard,  for  respondent 

Per  Curiam. — This  is  an  appeal  from  the  judgment  of 
the  superior  court  of  King  county  awarding  to  the  respond- 
ent a  writ  of  prohibition  against  the  appellants,  who  con- 
stitute the  city  council  of  the  city  of  Seattle,  prohibiting 
them  from  proceeding  to  hear  an  election  contest  between 
th«  appellant  James  Weir  and  the  respondent  Thomas 
Xavin.  The  facts  out  of  which  the  controversy  arises  are 
as  follows:  On  the  6tli  day  of  March,  1900,  a  general 
municipal  election  was  held  in  the  city  of  Seattle,  for  the 
purpose  of  electing  a  mayor,  members  of  the  city  coimcil, 
and  other  municipal  officers.  By  the  charter  provisions 
of  the  city  one  member  of  the  city  council  is  elected  from 
each  of  its  nine  wards,  to  serve  for  a  period  of  two  years, 
at  every  general  election  of  the  city.  At  the  election  in 
question,  the  appellant,  James  Weir,  was  the  regularly 
nominated  candidate  for  member  of  the  council  for  the 
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first  ward  of  one  political  party,  and  the  respondent  Navin 
of  another.  Each  of  their  names  appeared  upon  the  offi- 
cial ballot.  The  election  inspectors,  judges,  and  clerks, 
duly  appointed,  who  received  and  counted  the  ballots  of 
the  (electors  cast  in  the  respective  precincts,  made  up  the 
returns,  and  transmitted  them  to  the  city  council  to  be 
canvassed  pursuant  to  the  provisions  of  the  city  charter. 
Upon  the  canvass  it  appeared  upon  the  face  of  the  returns 
that  Navin  received  486  votes  and  that  Weir  received  440 
votes,  there  being  an  apparent  majority  for  IS^avin  of  45. 
The  city  council,  on  the  faith  of  these  returns,  issued  a 
certificate  of  election  to  Navin.  Within  ten  days  there- 
after Weir  initiated  before  the  city  council  a  contest, 
claiming  that  in  one  of  the  precincts  of  the  ward  the  gross- 
est frauds  and  irregularities  were  perpetrated  in  the  inter- 
est of  Navin  by  his  procurement  and  with  his  consent  and 
connivance;  setting  out  in  detail  the  nature  of  the  frauds 
claimed-  to  have  been  perpetrated.  The  city  council 
caused  due  notice  to  be  issued  and  served  upon  Xavin  and 
set  the  contest  down  for  hearing,  and  was  about  to  proceed 
to  a  trial  and  determination  thereof,  when  Navin  filed  in 
the  superior  court  of  King  county  an  affidavit  and  appli- 
cation for  a  writ  of  prohibition  prohibiting  the  city  council 
from  further  proceeding  with  the  cause.  The  appellants 
joined  issue  with  the  application,  and  the  cause  proceeded 
regularly  to  a  hearing.  The  superior  court  held  that  the 
city  council  was  without  power  to  hear  and  determine  the 
contest,  and  rendered  judgment  granting  the  writ. 

The  city  of  Seattle  is  a  municipal  corporation  of  the 
first  class,  having  a  freeholders'  charter.  The  contest  waS 
instituted  by  Weir  under  the  provisions  of  §  9,  of  art.  18 
of  the  city  charter,  which  reads  as  follows : 

"A  certificate  of  election  shall  be  prima  facie  evidence 
of  the  facts  therein  stftted,  but  the  city  council  shall  de- 
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cide  all  questions  as  to  the  qualification  and  election  of 
its  own  members,  and  in  all  cases  of  contested  election  for 
any  office  the  contest  shall  be  decided  by  the  city  council 
according,  as  nearly  as  may  be,  to  the  laws  of  the  state 
regulating  proceedings  in  cases  of  contested  elections  for 
county  officers," 

No  question  is  raised  as  to  the  sufficiency  of  the  plead- 
ings, nor  is  it  contended  that  the  proceedings  instituted  do 
not  substantially  conform  to  the  laws  of  the  state  regu- 
lating proceedings  in  the  case  of  contested  elections  for 
coun*.y  officers.  The  sole  question  presented,  therefore,  is, 
har.  the  city  power,  under  the  constitution  and  laws  of 
thJs  state,  to  confer  upon  its  city  council  jurisdiction  to 
try  a  contest  between  persons  claiming  to  be  elected  to  a 
city  office.  In  Stale  ex  rel.  Fatvcett  t\  Superior  Court, 
14  Wash.  604  (45  Pac.  23,  33  L.  E.  A.  674),  we  hold 
that  no  such  power  is  conferred.  The  appellants,  however, 
call  our  attention  to  the  facts  of  that  case,  and  argue  there- 
from that  the  only  point  decided  was  that  the  city  did  not 
have  power  to  confer  such  jurisdiction  upon  the  superior 
court  of  the  county,  and  that  the  question  whether  it  has 
power  to  confer  such  jurisdiction  upon  its  city  council  is 
still  an  open  one.  But  an  inspection  of  that  case  will 
show  that  the  decision  was  rested  upon  the  proposition 
that  the  power  to  provide  a  tribunal  and  clothe  it  with 
authority  to  try  contested  election  cases  was  not  specially, 
nor  by  necessary  implication,  conferred  by  the  legislature 
or  by  the  constitution  upon  municipalities  of  the  first 
class.  In  the  course  of  the  opinion,  after  quoting  from 
the  general  statutes  relating  to  election  contests,  it  was 
said : 

"This  is  all  the  provision  the  law  makes  for  contesting 
election  cases,  and  the  specific  provisions  made  in  this 
section  must,  under  all  rules  of  statutory  construction,  be 
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held  to  fall  under  the  rule  that  the  expression  of  one  ex- 
cludes the  expression  of  the  other,  and  therefore  it  must 
he  concluded  that  there  is  no  statutory  provision  for  con- 
testing the  election  of  a  municipal  officer.  It  is  claimed, 
however,  by  the  appellant,  that  the  city  had  the  right 
to  legislate  on  this  subject,  and  to  clothe  the  courj>  with 
authority  to  try  contested  election  cases,  and  to  prescribe 
the  mode  of  such  trials.  It  is  true  that  §  10  of  art.  11  of 
the  constitution  provides  that  any  city  containing  a  popu- 
lation of  twenty  thousand  inhabitants,  or  more,  shall  be 
permitted  to  frame  a  charter  for  its  own  government, 
consistent  with  and  subject  to  the  constitution  and  laws  of 
this  state.  And  it  is  argued  that  it  was  the  plain  intention 
of  the  f ramers  of  said  section  to  invest  the  inhabitants  of 
cities  containing  a  population  of  20,000  inhabitants,  or 
more,  with  all  the  authority  to  legislate  upon  local  mat- 
ters that  had  theretofore  been  exercised  by  ike  legislature, 
and  that  the  only  limitation  of  that  power  was  that  the 
same  should  be  consistent  with,  and  subject  to,  the  con- 
stitution and  laws  of  the  state.  But  we  must  not  lose 
sight  of  the  elementary  proposition  that  municipal  cor- 
porations have  only  the  powers  which  are  specially  con- 
ferred upon  them  by  the  legislature,  or  such  other  powers 
as  by  necessary  implication  flow  therefrom.  The  power 
to  provide  a  tribunal,  and  clothe  it  with  authority  to  con- 
test election  cases  was  not  specially  conferred  by  the  legis- 
lature, nor  do  we  think  it  was  necessarily  implied,  or  im- 
plied at  all,  by  the  constitution,  or  by  any  act  of  the  legis- 
lature to  which  our  attention  has  been  called." 

As  we  do  not  feel  inclined  to  depart  from  the  rule  there 
announced,  the  judgment  appealed  from  must  be  affirmed, 
and  it  is  so  ordered. 
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[No.  3066.     Decided  December  7.  1001.] 

fas  505! 
William  H.  Opie^  as  Administrator,  Respondent,  v.  Pa-      '•®*  **'' 

ciFio  Investment  Company  et  al..  Appellants. 

FBAVO  —  FIDUCIABT  CAPACITY  —  PRINCIPAL  AND  AGENT. 

The  fact  that  a  sale  had  been  ultimately  effected  through  a 
broker  who  had  originally  written  to  the  vendor,  who  was  a 
non-resident,  offering  to  find  a  purchaser  for  his  property,  would 
not  establish  a  fiduciary  relation  between  the  vendor  and  broker, 
when  the  evidence  shows  that  the  vendor  dealt  with  such  broker 
at  arm's  length,  treating  him  as  a  possible  purchaser  instead  of 
agent,  and  constituting  a  local  bank  his  agent  to  close  with  such 
broker  on  specified  terms. 

SAME  —  SURETY. 

An  indorser  or  surety  upon  a  promissory  note  does  not  occupy 
such  a  fiduciary  relation  towards  the  payee  as  to  require  him  to 
make  full  disclosure  to  the  payee  of  the  value  of  the  securities 
held  by  him  for  the  payment  of  the  note. 

SAME  —  INADEQUATE  PRICE  —  RESCISSION. 

Mere  inadequacy  of  consideration  will  not  afford  cause  for 
rescission  of  a  contract  on  the  ground  of  fraud,  where  the  parties 
have  dealt  at  arm's  length,  with  avenues  of  information  open 
to  the  one  claiming  fraud,  and  where  the  agreement  is  entered 
into  after  the  exercise  of  the  independent  Judgment  of  each  of 
the  parties. 

Appeal  from  Superior  Court,.  Pierce  County. — Hon. 
James  A.  Williamson,  Judge.    Reversed. 

r.  L.  Stiles,  for  appellants. 

Bogle  &  Richardson  and  Bates  &  Murray,  for  respond- 
ent. 

The  opinion  of  the  court  was  delivered  by 

DuNBAE,  J. — On  October  9,  1891,  the  Commercial  In- 
vestment Company  of  Tacoma  executed  its  note  to  the 
Mason  Mortgage  Loan  Company  for  $2,000,  payable  five 
years  after  date^  and  its  mortgage  to  secure  said  note  on 
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a  five-acre  tract  of  land  in  Pierce  county,  known  as  "Ex- 
celsior Park  Tract,  No.  19."  T.  O.  Abbott  indorsed  the 
note.  On  November  4,  1891,  the  Mason  Mortgage  Loan 
Company  assigned  the  note  and  mortgage  to  Theodore  B. 
Deming,  for  whom  (he  having  deceased  since  the  com- 
mencement of  the  action)  William  H.  Opie,  administrator 
of  his  estate,  was  substituted  as  plaintiff  in  this  case. 
About  May  6,  1899,  Deming,sold  said  note  and  a  sheriff's 
certificate  to  a  tract  of  land  in  Tacoma  to  one  M.  J.  Adams 
for  $275 ;  appellant  Abbott  acting  as  agent  for  Adams  in 
the  purchase  of  the  mortgage  and  sheriff's  certificate  of 
sale.  For  convenience  the  assignments  were  made  to  ap- 
pellant L.  H.  Wheeler.  On  the  10th  day  of  September, 
1892,  the  Commercial  Investment  Company,  the  mort- 
gagor mentioned,  conveyed  tract  No.  19  of  Excelsior  Park 
to  the  National  Bank  of  Commerce ;  and  the  bank,  by  tho 
terms  of  the  deed,  assumed  the  mortgage  of  respondent, 
and  agreed  to  pay  it  as  part  of  the  purchase  money.  It 
is  conceded  that  Abbott  knew  of  this  assumption  on  the 
part  of  the  bank.  The  bank  refusing  to  pay  its  assumed 
liability,  action  was  brought  by  Wheeler  to  foreclose  the 
mortgage,  execution  was  issued,  and  the  amount  of  the 
mortgage  was  collected  from  the  bank  aforesaid.  This 
action  was  commenced  in  May,  1899,  and  judgment  was 
rendered  on  December  27,  1899,  against  the  bank,  which 
appealed  to  the  supreme  court  of  this  state,  but  which  ap- 
peal was  dismissed ;  the  merits  of  the  case  not  having  been 
reached.  On  December  16th  of  that  year  the  present 
action  was  commenced  by  Deming  to  rescind  the  sale  of 
the  mortgage  on  the  ground  of  fraud  having  been  perpe- 
trated upon  him  by  Abbott,  the  surety  on  tlie  note,  and  by 
the  Pacific  Investment  Company,  J.  H.  Easterday,  T.  O. 
Abbott,  L.  H.  Wheeler,  M.  J.  Adams,  and  the  Commercial 
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Investment  Company.  It  is  claimed  by  the  respondent 
that,  Abbott  being  a  surety  on  the  note,  a  fiduciary  re- 
lation existed  between  him  and  Deming,  which  created  a 
duty  on  his  part  to  inform  Deming  of  the  true  value  of 
the  mortgage,  or  to  inform  him  of  the  fact  that  the  Nat- 
ional Bank  of  Conmierce  was  responsible  for  the  payment 
of  the  same ;  and  it  is  also  claimed  that  the  Pacific  Invest- 
ment Company,  through  Easterday,  had  been  the  agent  of 
Deming  in  the  sale  of  the  mortgage ;  that  Easterday  was 
aware  of  the  true  value  of  the  mortgage,  and  of  the  lia- 
bility of  the  National  Bank  of  Commerce  to  pay  the  mort- 
gage, and  had  failed  to  notify  Deming  of  that  fact.  The 
complaint  tendered  the  $200  alleged  to  have  been  paid  for 
the  mortgage,  and  asked  for  a  rescission  of  the  contract. 
Upon  the  trial  of  the  cause  the  court  found  that  Deming 
did  not  know  of  the  assumption  of  the  note  and  mortgage 
by  the  bank  until  after  he  had  signed  and  delivered  the 
same;  that,  if  he  had  known  the  real  facts  concerning 
said  note  and  mortgage,  he  would  not  have  parted  with 
the  same  for  $200,  nor  for  any  sum  less  than  approximate- 
ly their  face  value;  that  he  was  not  informed  by  either 
Abbott  or  Easterday  or  the  said  Pacific  Investment  Com- 
pany that  said  note  had  been  assumed  by  said  National 
Bank  of  Commerce.  As  conclusions  of  law,  the  court 
found  that  Easterday,  in  the  name  of  the  Pacific  Invest- 
ment Company,  was,  in  law,  the  agent  of  Deming  for  the 
purpose  of  negotiating  the  sale  of  said  note  and  mortgage, 
and  in  all  of  said  negotiations  was  responsible  and  in  duty 
bound  to  said  Deming  as  his  agent ;  that  Abbott  occupied 
such  relation  to  Deming  as  bound  him  to  disclose  the  ex- 
istence of  the  security  furnished  by  the  assumption  of 
the  payment  by  the  bank;  that  there  were  such  misrep- 
resentations and  suppressions  by  the  defendants  Abbott 
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and  Easterday  in  the  negotiations  for  the  transfer  of  said 
note  and  mortgage  by  said  Deming  as  amounted  to  fraud, 
in  law,  and  that  Deming  was  entitled  to  have  the  assign- 
ment from  Deming  to  Wheeler  and  from  Wheeler  to 
Adams  canceled,  set  aside,  and  held  for  naught,  and  the 
sale  rescinded ;  enjoining  the  defendants  from  taking  any 
action  to  collect  the  proceeds  of  said  note  and  mortgage 
which  had  been  collected  in  the  foreclosure  suit,  and  giv- 
ing judgment  against  the  defendants  for  costs  in  this 
action.  Decree  was  entered  in  accordance  with  these  find- 
ings and  conclusions  of  law,  and  from  this  decree  an  ap- 
peal is  taken. 

Passing  without  deciding  many  of  the  errors  alleged 
by  the  appellants,  viz.,  that  the  decision  by  Judge  William- 
son alone  was  insufficient,  the  case  having  been  partially 
tried  by  Judge  Williamson  and  Judge  Carroll  in  banc; 
the  fact  that  the  offer  to  rescind  comprehended  only  a  por- 
tion of  the  contract ;  that  the  findings  tended  to  support  a 
different  case  from  that  made  by  the  pleadings;  that  the 
decree  was  inequitable,  from  the  fact  that  Deming  had 
allowed  Wheeler  to  go  to  the  expense  and  trouble  of  a 
lawsuit  against  the  National  Bank  of  Commerce  to  estab- 
lish the  responsibility  of  that  bank  for  the  payment  of  the 
mortgage,  without  any  attempt  on  the  part  of  Deming 
to  intei*vene,  and  without  any  offer  to  reimburse  Wheeler 
for  expenses  incurred ;  and  that  there  was  no  proof  of  the 
value  of  the  property  at  the  time  of  the  sale, — we  do  not 
think  the  judgment  can  be  justified  upon  the  merits  of 
the  case.  The  record  does  not  establish  the  fact  that  the 
Pacific  Investment  Company  was  the  agent  of  Deming, 
through  Easterday,  in  the  sale  of  this  mortgage.  It  is 
true  that  the  Pacific  Investment  Company  sent  one  of  its 
circular  letters  to  Deming,  calling  attention  to  the  fact 
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that  it  had  customers  for  real  estate  mortgages  and  real 
estate  at  reasonable  figures,  and  telling  him  that,  if  he 
would  quote  it  a  price,  it  would  endeavor  to  secure  a  buyer. 
But  Deraing  certainly  never  authorized  it  in  any  com- 
munication to  act  as  his  agent,  but  treated  it  all  the  time 
as  the  purchaser.  In  answer  to  the  circular  letter,  Dem- 
ing  said :  "I  have  a  mortgage  on  the  lot  Xo.  19,  Excelsior 
Park  tract,  of  $2,000,  given  by  the  Commercial  Invest- 
ment Company.  What  will  you  give  for  it  ?"  The  com- 
pany answered  this  letter,  stating  that  the  lot  was  worth 
three  or  four  hundred  dollars,  and  that  the  value  of  the 
mortgage  would  depend  upon  the  solvency  of  the  mort- 
gagor. Deming  answered,  stating  that  he  had  heard  that 
"the  Commercial  Bank,  or  may  be  the  Bank  of  Commerce, 
held  a  second  mortgage  on  the  property,"  and  suggesting 
that  he  would  send  out  the  papers  to  some  one  for  inspec- 
tion if  a  satisfactory  price  was  offered.  After  a  consider- 
able correspondence,  Deming  sent  the  mortgage  to  the 
!N'ational  Bank  of  Commerce,  at  Tacoma,  for  inspection; 
the  National  Bank  of  Commerce  being  the  same  bank 
which  in  his  first  letter  he  notified  the  Pacific  Investment 
Company  was  the  bank  which  held  the  second  mortgage  on 
the  lot.  On  April  18,  1899,  he  wrote  to  the  company — 
the  papers  having  once  miscarried, — stating  that  he  had 
remailed  the  papers  to  the  National  Bank  of  Commerce, 
"with  directions  to  let  you  see  them,  and,  if  you  wanted 
them  on  the  terms  I  stated  there,  they  might  close  the 
sale."    The  following  is  the  letter  sent  to  the  bank : 

"West  Brattleboro,  Vt.,  April  5th,  1899.  President  of 
National  Bank  of  Commerce,  Tacoma,  Wash. — ^Dear  Sir: 
I  inclose  with  this  a  note  of  $2,000,  secured  by  first  mort- 
gage on  Excelsior  Park  tract,  number  nineteen,  of  five 
acres,  more  or  less,  situated  near  the  car  shops  of  the 
North.  Pacific  Railroad,  with  the  coupons  due  Oct.  19th, 
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1895,  April  19th,  1896,  and  Oct.  19th,  1896,  of  $90  each, 
and  also  the  first  mortgage,  its  assignment  to  me,  and  the 
certificate  of  title  furnished  by  the  Mason  Mortgage  Loan 
Co.  I  also  enclose  a  certificate  of  title  furnished  by  the 
same  company  to  N.  E.J  of  S.  E.  J  of  Sec.  7,  township 
No.  20  north,  range  5  east  of  Willamette  meridian, — 40 
acres,  more  or  less.  This  has  been  foreclosed,  but  the 
sheriff's  certificate  of  sale  cannot  be  found;  and  an  affi- 
davit will  have  to  be  signed  by  me  to  show  this,  before 
duplicate  or  sheriff's  deed  can  be  obtained.  The  Pacific 
Investment  Co.,  of  the  Bemice  Building,  Tacoma,  S.  G. 
Crandall,  manager,  have  written  to  me  for  prices  of  my 
different  pieces  of  property  there,  and  I  gather  from  their 
letter  that  they  would  be  likely  to  take  the  mortgage  at 
two  hundred  dolls.,  and  the  Aitiiin  40-acre  lot  at  seventy- 
five  dollars,  making  together  $275.  I  know  nothing  about 
them,  and  would  like  to  have  you  show  them  these  papers ; 
and  if  they  want  to  buy  at  the  above  prices,  and  pay  all 
costs  of  perfecting  title  and  the  accrued  taxes,  please  have 
them  pay  the  money  into  your  bank,  and  the  transfer 
may  be  made  through  your  bank.  I  think  the  price  low, 
but  it  must  be  taken  subject  to  costs  and  taxes.  I  would 
like  you  to  see  the  business  properly  done.  Respectfully, 
T.  B.  Deming." 

Unquestionably,  Deming  made  the  National  Bank  of 
Commerce  his  agent,  instead  of  the  Pacific  Investment 
Company,  or  Easterday,  through  whom  it  carried  on  its 
correspondence.  The  letter  expressly  shows  that  Deming 
was  not  placing  confidence  in  Easterday,  but  that  he 
treated  him  as  a  purchaser  whose  interests  were  opposed 
to  his,  and  that  the  confidential  relations  were  between 
him  and  the  bank,  to  whom  he  sent  the  papers,  with  di- 
rection to  complete  the  sale.  This  is  the  only  testimony 
there  is  as  to  the  agency  of  Easterday,  and,  outside  of  the 
testimony  of  Easterday,  which,  so  far  as  we  can  judge, 
is  straightforward  and  entitled  to  credit,  the  showing 
made  by  Deming  would  not  be    sufficient    to    establish 
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agency.  It  is,  however,  earnestly  contended  that  Abhott 
conspired  with  Easterday  to  keep  from  Deming  the  knowl- 
edge of  the  actual  value  of  the  property,  and  that  at  least 
there  was  a  fiduciary  relation  existing  between  Abbott  and 
Deming  that  constituted  him  a  trustee  for  Deming,  and 
made  it  his  duty  to  furnish  Deming  with  all  the  infor- 
mation that  he  had  as  to  the  value  of  the  land.  Abbott 
was  an  indorser  of  the  note,  and,  being  an  indorser,  if 
he  was  not  notified  of  the  nonpayment  of  the  note  when  it 
became  due  he  would  be  released  from  liability.  But, 
regarding  him  as  a  surety,  there  was  no  trust  relation 
existing  between  him  and  Deming.  In  §  902,  2  Pomeroy, 
Equity  Jurisprudence,  under  the  title  of  "When  Duty  to 
Disclose  Exists,"  a  classification  is  made  as  follows:  (1) 
Where  there  is  a  previous,  existing,  definite,  fiduciary  re- 
lation existing  between  the  parties,  so  that  the  obligation 
of  perfect  good  faith  and  of  complete  disclosure  always 
arises  from  the  existing  relations  of  trust  and  confidence, 
and  is  necessarily  impressed  upon  any  transaction  which 
takes. place  between  such  persons;  (2)  where  there  are 
no  existing  fiduciary  relations,  but  where  one  or  each  of 
the  parties  in  entering  into  the  contract  expressly  reposes 
a  trust  and  confidence  in  the  other,  or  where  such  trust 
and  confidence  are  necessarily  implied;  (3)  where  there 
is  no  existing  fiduciary  relation  between  the  parties,  and 
no  special  confidence  reposed  is  expressed  by  their  words 
or  implied  from  their  acts,  but  where  the  very  contract  or 
other  transaction  itself,  in  its  essential  nature,  is  intrin- . 
sically  fiduciary,  and  necessarily  calls  for  perfect  good 
faith  and  full  disclosure,  without  regard  to  any  particular 
intention  of  the  parties, — a  contract  of  insurance  being 
a  familiar  example  of  this  class.  It  does  not  seem  to  us 
that  a  surety  on  a  note  falls  within  either  of  the  three 
classes,  so  far  as  the  creditor  is  concerned.     The  rule  is 
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laid  down  in  14  Am.  &  Eng.  Enc.  Law  (2d  ed.)  p.  67,  in 
relation  to  disclosure,  that  by  the  decided  weight  of  au- 
thority the  general  rule  is  the  same  in  equity  as  at  Jaw, 
and  to  the  eifect  that  mere  non-disclosure  or  silence  is 
not  fraud,  for  the  purpose  of  rescission  or  cancellation, 
in  the  absence  of  special  circumstances  imposing  the  duty 
to  speak.  Of  course,  if  the  circumstances  surrounding 
the  contract  imposed  a  duty  upon  one  of  the  parties  to 
disclose  all  material  facts  known  to  him  and  not  known  to 
the  other,  want  of  disclosure,  with  intent  to  deceive,  will 
amount  to  fraud.  The  difficulty  is  not  so  much  in  stating 
the  general  principles  of  law,  w-hich  are  pretty  well  under- 
stood, as  in  applying  the  law^  to  particular  groups  of  fact^. 
There  are  certain  circumstances  and  conditions  surround- 
ing parties  to  contracts  which  bring  them  within  the  rule 
of  duty  to  disclose,  for  instance,  the  relations  of  trustee 
and  cestui  que  trust,  principal  and  agent,  attorney  and 
client,  physician  and  patient,  priest  and  parishioner,  part- 
ners, tenants  in  conmion,  husband  and  wife,  parent  and 
child,  guardian  and  ward,  and  many  others  of  like  char- 
acter ;  but  we  find  no  cases  holding  that  such  a  trust  rela- 
tion exists  between  the  surety  or  indorser  on  a  note  and 
the  principal  as  would  raise  the  presumption  of  duty  on 
the  part  of  the  surety  to  disclose  to  his  creditor,  and  the 
surety  is  in  no  sense  that  we  can  comprehend  a  trustee  for 
the  creditor.  If  so,  what  does  he  hold  in  trust  ?  There  is 
nothing  between  them  but  the  legal  obligation  of  the 
surety  to  pay  in  case  the  principal  does  not..  This  legal 
obligation  is  in  the  hands  of  the  creditor,  and  it  is  for  him 
to  take  the  initiative  in  using  it  to  his  advantage.  Section 
907,  2  Pomeroy,  Equity  Jurisprudence,  is  cited  by  the 
respondent  to  sustain  the  theory  that  it  was  the  duty  of 
the  surety  to  disclose  to  the  creditor.  But  we  do  not  think 
it  was  the  intention  of  the  author  to  lay  down  such  a 
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rule.    After  stating  the  general  doctrine,  the  author  says : 

"The  contract  of  suretyship,  in  the  relations  between  the 
surety  and  the  other  parties,  and  especially  the  creditor, 
is  also  fiduciary,  although  not  in  the  same  degree  as  that  of 
insurance.  It  demands  good  faith  towards  the  surety, 
and  while  the  creditor  is  not  absolutely  bound  voluntarily' 
to  disclose  every  fact  which  might  affect  the  contract, 
very  slight  incidents  and  collateral  circumstances  will 
render  his  concealment  of  material  facts  fraudulent." 

This  doctrine  is  for  the  protection,  not  of  the  creditor, 
but  of  the  surety,  and  is  founded  in  manifest  justice;  and 
the  cases  cited  are  those  where  the  surety  ^vas  pleading 
want  of  good  faith  on  the  part  of  the  creditor.  Respond- 
ent cites  Solicitors  Loan  &  Trust  Co.  v.  Bobins,  14  Wash. 
507  (45  Pac.  39),  in  support  of  his  contention.  In  that 
case  it  was  decided  by  a  bare  majority  of  this  court  that 
on  foreclosure  of  a  mortgage  upon  land  which  had  been 
subsequently  conveyed  by  the  mortgagor  to  another,  who 
assumed  payment  of  the  mortgage,  the  grantee  and  his 
wife,  when  such  land  was  their  community  property,  were 
subject  to  a  deficiency  judgment,  which  could  be  enforced 
against  their  community  property  and  the  separate  prop- 
erty of  the  husband ;  and  although  the  court  cited  Keller 
V.  Ashfovd,  133  U.  S.  610  (10  Sup.  Ct  494),  it  stated 
specifically  that  all  that  was  necessary  to  decide  in  that 
case  was  that  the  plaintiff  was  entitled  to  a  deficiency 
judgment  against  the  respondents,  Eobins  and  wife,  and 
that  was  all  that  plaintiffs  sought.  But  Keller  t\  Ash- 
ford,  supra,  decides  nothing  more  than  was  decided  by 
this  court  in  the  case  in  which  it  was  cited,  viz.,  that  an 
agreement  in  a  deed  of  real  estate  by  which  the  grantee 
assumes  the  payment  of  a  mortgage  made  by  the  grantor 
is  a  contract  between  the  grantee  and  the  mortgagor  only ; 
and  does  not,  unless  assented  to  by  the  mortgagee,  create 

33 — 26  WASH. 
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any  direct  obligation,  at  law  or  in  equity,  from  the  grantee 
to  the  mortgagee.  But  the  mortgagee  may  avail  himself 
in  equity  of  the  right  of  the  mortgagor  against  the  grantee. 
And  if  the  mortgagee,  after  the  land  has  been  sold  under 
a  prior  mortgage  for  a  sum  insufficient  to  pay  that  mort- 
gage, and  after  he  has  recovered  a  personal  judgment 
against  the  mortgagor,  execution  upon  which  has  been  re- 
turned unsatisfied,  brings  a  suit  in  equity  against  the  gran- 
tee alone,  and  the  omission  to  make  the  mortgagor  a  party 
is  not  objected  to  at  the  hearing,  no  ground  is  afforded  for 
refusing  relief.  That  was  a  case  where  the  mortgagor, 
as  in  the  trust  company  case  just  referred  to,  sold  the 
mortgaged  property;  the  grantee  promising  to  pay  the 
mortgage.  The  supreme  court  of  the  United  States  in 
that  case  reviews  somewhat  the  history  of  the  relation 
existing  between  grantees,  mortgagors,  sureties,  and 
creditors,  and  after  stating  that  the  promise  of  Ashford, 
the  grantee,  was  to  Thompson,  the  mortgagor,  and  not  to 
the  mortgagees ;  that  there  was  no  privity  of  contract  be- 
tween them  and  Ashford,  the  consideration  moving  to 
Thompson  alone ;  that  the  only  object  of  the  promise  was 
to  benefit  him,  and  not  to  benefit  the  mortgagees  or  other 
incumbrancers ;  that  they  did  not  know  of  or  assent  to  the 
promise  at  the  time  it  was  made,  nor  afterwards  do  or 
omit  any  act  on  the  faith  of  it, — said,  "It  is  clear,  there- 
fore, that  Thompson  only  could  maintain  an  action  at 
law  upon  that  promise;"  citing  many  cases  holding  that 
in  equity,  as  at  law,  the  contract  of  the  purchaser  to  pay 
the  mortgage,  being  made  with  the  mortgagor,  and  for 
his  benefit  only,  creates  no  direct  obligation  of  the  pur- 
chaser to  the  mortgagee.  But  the  court  proceeded  to  say 
that  it  had  been  held  by  many  state  courts  of  high  author- 
ity, in  accordance  with  the  suggestions  of  Lord  Hakd- 
wiCKB  in  Parsons  v.  Freeman,  Amb.  116,  that  in  a  court 
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of  equity  the  mortgagee  may  avail  himself  of  the  right 
of  the  mortgagor  against  the  purchaser;  that  this  result 
had  been  attended  by  a  development  and  application  of 
the  ancient  and  familiar  doctrine  in  equity  that  a  creditor 
shall  have  the  benefit  of  any  obligation  or  security  given 
by  the  principal  to  the  surety  for  the  payment  of  the  debt 
It  was  especially  stated  that  the  doctrine  of  the  right  of  a 
creditor  to  the  benefit  of  all  securities  given  by  the  prin- 
cipal to  the  surety  for  the  payment  of  the  debt  does  not 
rest  upon  any  liability  of  the  principal  to  the  creditor,  or 
upon  any  particular  relation  of  the  surety  towards  the 
creditor,  but  upon  the  ground  that  the  surety,  being  the 
creditor's  debtor,  and  in  fact  occupying  the  relation  of 
surety  to  another  person,  has  received  from  that  person 
an  obligation  or  security  for  the  payment  of  the  debt, 
which  a  court  of  equity  will  therefore  compel  to  be  ap- 
plied to  that  purpose  at  the  suit  of  the  creditor.  It  i^ 
easy  to  ascertain  what  class  of  sureties  the  court  was  talk- 
ing about,  for  it  cited  approvingly  the  following  state- 
ment from  the  court  of  appeals  of  New  Jersey  in  Crowell 
V,  SL  Barnabas  Hospital,  27  N.  J.  Eq.  655,  where  it  was 
said: 

"The  right  of  a  mortgagee  to  enforce  payment  of  the 
mortgage  debt,  either  in  whole  or  in  part,  against  the 
grantee  of  the  mortgagor,  does  not  rest  upon  any  contract 
of  the  grantee  with  him,  or  with  the  mortgagor  for  his 
benefit.  .  .  .  The  purchaser  of  lands  subject  to 
mortgage,  who  assumes  and  agrees  to  pay  the  mortgage 
debt,  becomes,  as  between  himself  and  his  vendor,  the 
principal  debtor,  and  the  liability  of  the  vendor,  as  be- 
tween the  parties,  is  that  of  surety.  If  the  vendor  pays 
the  mortgage  debt,  he  may  sue  the  vendee  at  law  for  the 
money  so  paid." 

It  is  expressly  stated  that  the  right  of  the  mortgagee  to 
this  remedy  does  not  result  from  any  fixed  or  vested  right 
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in  him,  or  from  any  obligation  to  him,  but  that  he  is 
allowed,  by  a  mere  rule  of  procedure,  to  go  directly,  as  a 
creditor,  against  the  person  ultimately  liable,-  in  order  to 
avoid  circuity  of  action,  and  save  the  mortgagor,  as  the 
intermediate  party,  from  being  harassed  for  the  ])ayment 
of  the  debt,  and  then  driven  to  seek  relief  over  against  ihe 
person  who  has  indemnified  him,  and  upon  whom  the  lia- 
bility will  ultimately  fall.  "The  equity,''  says  tlie  court, 
"on  w^hich  his  relief  depends  is  the  right  of  the  mortgagor 
against  his  vendee,  to  which  he  is  permitted  to  succeed  by 
substituting  himself  in  the  place  of  the  mortgagor."  There 
is  no  intimation  or  inference  that  there  is  anv  fiduciarv 
relationship  existing  between  the  surety  and  the  creditor 
in  these  cases,  and  nothing  else  is  decided  than  that  the 
creditor  shall  be  allowed  to  recover  directly  of  the  gran- 
tee the  amount  due  upon  the  mortgage.  We  have  exam- 
ined the  other  cases  cited  by  respondent,  but  do  not  think 
they  are  applicable  to  the  facts  of  this  case.  The  evi- 
dence does  not  tend  to  show  collusion  or  fraud  in  any  way 
between  Easterday  and  Abbott.  Easterday  was  attempt- 
ing to  purchase  tlie  land  for  his  client  and  friend,  Freuni ; 
the  negotiations  being  delayed  until  after  Freum  had  left 
the  state  for  the  Northwest  Territorv,  when  Easterdav 
told  Abbott  that  some  of  his  paper  was  being  offered  for 
sale.  Abbott  then  stated  that  he  had  a  client  who  mis:ht 
buy  it,  and  this  client,  Adams,  afterwards  did  buy  the 
judgment ;  and  there  is  no  testimony  that  he  was  not  a  bona 
fide  purchaser  of  a  commodity  that  was  offered  openly  in 
the  markets. 

The  only  thing  left  in  this  case  is  whether  fraud  can  l>c 
concluded  from  the  inadequacy  of  the  price.  Section  926, 
2  Pomeroy,  Equity  Jurisprudence,  says : 

"The  rule  is  well  settled  that  where  the  parties  are  both 
in  a  situation  to  form  an  independent  judgment  concern- 
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ing  the  transaction,  and  acted  knowingly  and  intention- 
ally, mere  inadequacy  in  the  price  or  in  the  subject-mat- 
ter, unaccompanied  by  other  inequitable  incidents,  is  never 
of  itself  a.  sufficient  ground  for  canceling  an  executed  or 
executory  contract.  ...  In  some  of  the  earlier  de- 
cisions, mere  inadequacy,  either  in  the  price  or  in  the  value 
of  the  subject-matter,  was  held  to  be  a  sufficient  hardship 
which  might  defeat  the  specific  performance  of  an  execu- 
tory contract  when  set  up  as  a  defense.  The  doctrine, 
however,  is  now  settled,  that  mere  inadequacy — that  is, 
inequalitv  in  value  between  the  subject-matter  and  the 
price— is^  not  a  ground  for  refusing  the  remedy  of  specific 
performance;  in  order  to  be  a  defense,  the  inadequacy 
must  either  be  accompanied  by  other  inequitable  inci- 
dents, or  must  be  so  gross  as  to  show  fraud.  In  short, 
inadequacy  as  a  negative  defense,  and  as  an  affirmative 
ground  for  a  cancellation,  is  governed  by  one  and  the 
same  rule." 

"If  the  parties  to  a  contract  have  dealt  at  arms'  length, 
and  the  contract  entered  into  is  the  result  of  a  mutual 
agreement  based  upon  the  independent  judgment  of  each, 
any  valuable  consideration — ^no  matter  how  inadequate  or 
disproportionate  to  the  benefit  obtained  it  may  be — is 
sufficient,  in  the  absence  of  fraud,  to  sustain  the  contract." 
10  Am.  &  Eng.  Enc.  Law,  326. 

There  are  no  circumstances  coupled  with  this  case  to 
take  it  out  of  the  general  rule.  There  is  no  fiduciary  re- 
lation existing.  There  was  no  weakness  of  mind  on  the 
part  of  the  creditor.  All  the  avenues  of  informa- 
tion wero  open  to  the  seller  that  were  open  to  the 
purchaser.  It  is  true  that  he  did  not  live  in  Ta- 
coma,  but  he  was  doing  business  there,  and  had  an 
opportunity  to  inquire  concerning  the  value  of  his  prop- 
erty of  the  bank  which  he  made  his  agent  for  its  sale, 
knowing  that  this  bank  had  some  business  relations  with 
this  property,  for  he  stated  in  his  letter  that  he  had  under- 
stood that  it  held  a  second  mortgage  on  the  property.    He 
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was  a  man  who  had  been  engaged  in  the  business  of  buy- 
ing securities.  There  was  a  serious  question  in  the  minds 
of  lawyers  as  to  whether  or  not  the  Xational  Bank  of 
Commerce  was  responsible  for  the  payment  of  this  mort- 
gage. A  lawsuit  was  necessary  for  the  determination  of 
that  question.  It  is  a  matter  of  public  history  that  prop- 
erty in  Tacoma  at  that  time  was  almost  valueless,  that 
purchasers  could  not  be  obtained  at  any  price,  and  that 
even  the  solvency  of  banks  was  a  question  of  great  public 
interest  and  apprehension.  It  is  a  reasonable  presumption 
from  all  the  testimony  that  Deming  felt  that  his  invest- 
ment in  Tacoma  was  an  unfortunate  one,  and  that  the 
acceptance  of  anything  he  could  get  for  his  securities, 
to  prevent  total  loss  of  his  investment,  w^ould  be  an  act  of 
good  judgment;  that  he  exercised  his  judgment  in  this 
respect ;  that  there  was  no  attempt  on  the  part  of  any  one 
to  mislead  or  deceive  him;  and  that  he  alone  is  responsi- 
ble in  law  and  in  equity  for  the  effect  of  the  bad  bargain 
which  he  made. 

The  judgment  will  be  reversed,  the  application  for  re- 
scission denied,  and  the  cause  dismissed  at  the  expense 
of  the  plaintiff. 

Reavis^  C.  J.,  and  Fullerton^  Hadley,  Mount, 
Anders,  and  Wpiite,  JJ.,  concur. 


[No.   3969.     Decided  December  7,   1901.] 

|«3o  664|  William  L.  Bidwell^  Respondent,  v.  City  of  Tacoma, 

Appellant, 

TAX      SALES  —  REDEMPTION  —  SURRENDER     OF      CERTIFICATE  —  ASSIGN- 
MENT—  NOTICE    TO    CITY. 

Under  §  121  of  the  charter  of  the  city  of  Tacoma,  which  pro- 
vides that  upon  redemption  of  lands  sold  by  the  city  for  taxes 
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the  treasurer  shall  "pay  over  the  amount  received  for  such  re- 
demption to  the  purchaser  or  his  assigns  upon  an  order  from 
the  city  controller  on  surrender  of  the  certificate  of  purchase/' 
the  city  controller  is  bound  to  take  notice  of  the  possibility  of 
an  assignment  of  the  certificate  of  purchase  and  to  require  its 
surrender,  and  where  the  redemption  money  is  paid  to  the  orig- 
inal purchaser,  the  city  is  liable  therefor  to  his  assignee,  irre- 
spective of  any  agreement  between  assignor  and  assignee. 

SAME  —  PAYMENT    OF    REDEMPTION     MONEY    TO    PURCHASEB  —  ACTION 
BY  ASSIGNEE  OF  CERTIFICATE  —  LIMITATIONS. 

Where  money  paid  for  redemption  from  a  tax  sale  is  re- 
ceived by  the  city  for  the  purchaser,  under  a  charter  provision 
that  it  would  "pay  over  the  amount  received  for  such  redemption 
to  the  purchaser  or  his  assigns  upon  an  order  from  the  city  con- 
troller on  surrender  of  the  certificate  of  purchase,"  right  of  ac- 
tion against  the  city  for  payment  of  such  redemption  money  to 
the  holder  of  the  certificate  of  purchase  would  not  accrue  until 
demand  upon  the  city,  and  consequently  the  limitation  on  right 
of  action  would  not  begin  to  run  until  the  date  of  such  demand. 

Appeal  from  Superior  Court,  Pierce  County. — Hon. 
Thad  IIustox,  Judge.     Affirmed. 

yfillia'm  P.  Reynolds,  Emmett  N.  Parker  and  F.  Camp- 
hell,  for  appellant. 

Stiles  &  Nash,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

MouNT^  J. — The  city  of  Tacoma,  in  the  year  1892, 
levied  a  tax  against  lot  4,  block  2118,  Barlow's  Addition, 
in  the  sum  of  $186.72,  for  municipal  purposes.  On  Feb- 
ruary 6,  1893,  these  taxes  not  having  l)een  paid,  and  be- 
ing delinquent,  the  city  caused  this  property  to  be  sold  to 
pay  the  taxes,  and  the  same  was  bid  in  by  one  E.  Stein- 
bach  for  the  sum  of  $214.97,  being  the  ailiount  then  due 
for  taxes,  interest,  penalty,  and  costs.  A  certificate  of 
sale  was  issued  to  Steinbach  therefor.  Thereafter  on 
November  10,  1893,  Steinbach  transferred  this  certificate 
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to  the  Security  Company,  a  corporation,  as  collateral 
security  for  the  payment  of  a  note  for  a  much  larger  sum. 
On  February  7,  1894,  the  owner  of  the  land  redeemed  the 
same  from  the  tax  sale  by  paying  to  the  defendant  the  sum 
of  $257.96,  being  the  amount  then  due  on  said  certificate- 
On  February  19,  1894,  the  defendant  paid  this  sum  of 
money  to  Steinbach  without  the  surrender  of  the  certifi- 
cate.  The  Security  Company  did  not  know  that  the  cer- 
tificate had  been  redeemed  by  the  owner  by  payment  of 
the  money  to  tlie  city,  and  did  not  know  that  the  money 
had  been  paid  by  the  city  to  Steinbach,  and  did  not  learn 
thereof  until  the  month  of  January,  1900,  when  it  made 
demand  upon  defendant  and  Steinbach  for  the  money, 
which  demand  was  refused.  The  defendant  city,  at  the 
time  it  paid  the  money  to  Steinbach,  did  not  know  that 
the  certificate  was  held  by  the  Security  Company,  and  had 
no  notice  that  Steinbach  was  not  the  holder  thereof,  other 
than  would  be  imputed  by  reason  that  the  certificate  was 
not  surrendered  by  Steinbach  when  the  same  was  paid. 
On  June  4,  1900,  the  Security  Company,  after  notice  to 
Steinbach,  sold  and  assigned  the  certificate  to  plaintiff, 
who  again  demanded  payment  from  the  city,  which  de- 
mand was  also  refused.  Suit  was  then  brought  to  recover 
the  amount.  Upon  the  trial,  judgment  was  given  in 
favor  of  plaintiff  for  the  sum  of  $257.96.  Defendant 
appeals. 

It  is  insisted:  (1)  That  the  city  was  not  boimd  by  the 
assignment,  having  no  notice  thereof;  and  (2)  that  the 
claim  against  the  city  is  barred  by  the  statute  of  limita- 
tions. The  city  charter  of  the  city  of  Tacoma,  at  §  121, 
provides  as  follows: 

"All  lots  and  parcels  of  land  sold  for  taxes  shall  be 
subject  to  redemption  by  the  former  owner  or  his  grantee, 
mortgagee  or  heir,  within  three  years  from  the  date  of 
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the  certificate  of  purchase,  on  payment  to  the  treasurer 
for  the  purchaser  of  the  amount  as  shown  by  statement 
made  out  by  the  controller  of  the  amount  necessary  to 
make  such  redemption,  and  on  such  payment  being  made 
the  treasurer  shall  give  to  the  redemptioner  a  certificate 
of  redemption  therefor  and  pay  over  the  amount  received 
for  such  redemption  to  the  purchaser  or  his  assigns  upon 
an  order  from  the  city  controller  on  surrender  of  the 
certificate  of  purchase." 

It  is  a  well  established  principle  of  law  that  whatever 
puts  a  party  upon  inquiry  amounts  in  judgment  of  law  to 
notice,  provided  the  inquiry  becomes  a  duty,  and  would 
lead  to  knowledge  of  the  requisite  facts  by  the  exercise 
of  ordinary  diligence  and  understanding.  16  Am.  & 
£ng.  Enc.  of  Law,  792  and  cases  cited.  This  case,  it 
seems,  comes  squarely  within  this  principle  of  law.  The 
city,  by  the  section  of  the  charter  above  quoted,  says  it 
will  "pay  over  the  amount  received  for  such  redemption 
to  the  purchaser  or  his  assigns"  on  the  surrender  of  the 
certificate  of  purchase.  Here  is  a  recognition  of  the 
rights  of  assignees,  and  a  duty  imposed  upon  the  city 
comptroller  to  require  the  surrender  of  the  certificate  on 
payment  thereof.  When  Mr.  Steinbach  applied  for  the 
money  deposited  for  the  redemption  of  this  certificate, 
and  the  certificate  was  not  produced,  ordinary  prudence 
prompted  the  inquiry  which  would  undoubtedly  have  led 
to  knowledge  that  Steinbach  was  not  the  holder.  It  is 
insisted,  however,  that  because  there  was  a  clause  in  the 
agreement  between  Steinbach  and  the  Security  Company, 
by  which  Steinbach  reserved  the  right  to  withdraw  any 
and  all  of  the  tax  sale  certificates  securing  his  note  upon 
depositing  in  their  stead  another  tax  certificate,  and  also 
during  the  last  year  of  the  note  to  deposit  with  the  Secur- 
ity Company  all  money  received  from  the  redemption  of 
these  certificates   as  collateral   security,   therefore  Stein- 


522  BIDWELL  V,  TACOMA. 

Opinion  of  the  Court — Mount,  J.  [26  Wash. 

bach  had  a  right  to  receive  the  money  for  the  certificates. 
It  is  a  sufficient  answer  to  this  to  say  that  these  provisions 
in  the  contract  between  Steinbach  and  the  Security  Com- 
pany did  not  relieve  the  city  from  requiring  the  surrender 
of  the  certificates  upon  payment.  If  the  city  had  know- 
ledge of  the  contract,  it  cannot  justify  the  payment  of  the 
money  to  Steinbacli,  under  the  circumstances,  without 
showing  ho  was  entitled  to  it. 

Upon  the  question  of  the  statute  of  limitations  it  is 
necessary  to  inquire  into  the  relation  of  the  city  to  the 
liolder  of  the  certificate.  Tliis  relation,  it  seems  to  us, 
is  readily  determined  from  the  provision  of  the  charter 
above  quoted.  The  city  received  the  money  "for  the  pur- 
chaser'' under  the  express  agreement  that  it  would  '^pai/ 
over  the  amount  received  for  such  redemption  to  the  pur- 
chaser or  his  assigns,  upon  an  order  from  the  city  comp- 
troller on  surrender  of  the  certificate  of  purchase." 
Whether  the  city  is  a  trustee  of  an  express  continuing 
trust,  an  agent,  or  a  depositary  makes  no  difference  under 
those  circumstances,  because  the  general  rule  in  each  case 
is  the  same,  viz.,  that  the  statute  of  limitations  does  not 
begin  to  run  in  either  event  until  a  demand  is  made  and 
payment  refused.  It  seems  to  us  that  there  is  no  reason- 
able distinction  between  this  case,  and  one  where  A.  depos- 
.  its  money  witli  B.,  payable  to  C,  upon  return  of  the  certi- 
ficate of  deposit  properly  indorsed.  In  such  case  it  is 
held  that  the  statute  does  not  begin  to  run  until  demand 
is  made  for  the  money.  1  Wood,  Limitations  (2d  ed.), 
p.  387;  McGuire  v.  Linneus,  74  Me.  344;  Warner  v. 
New  Orleans,  87  Fed.  829.  In  this  case  the  owner  of 
the  land  paid  to  the  city  $257.96  to  be  paid  to  Steinbach 
or  his  assigns  on  surrender  of  the  certificate  of  purchase. 
The  money  was  not  left  with  the  city  for  the  use  of  Stein- 
bach, nor  at  his  recpiest,  and  no  duty  devolved  upon  the 
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city  to  pay  the  money  until  demand  and  return  of  the 
certificate.  No  adverse  holding  could,  under  these  cir- 
cumstances, be  imputed  to  the  city  until  notice  of  such 
intention  was  manifested  in  some  way.  It  was  said  in 
National  Bank  v,  Washington  County  National  Bank,  5 
Ilun,  605: 

"The  bank  may  also  give  a  certificate  of  deposit.  When 
they  do  this,  and  when,  as  in  this  case,  they  make  the 
certificate  payable  on  its  return,  properly  indorsed,  they 
have  then  added  to  their  original  undertaking  as  a  deposit- 
ary an  agreement  that  they  will  pay  the  deposit  to  the 
holder  of  that  certificate,  properly  indorsed.  They  are, 
therefore,  under  a  liability  as  depositary,  to  be  ready  to 
redeliver  the  money  whenever  demanded ;  and  further, 
to  deliver  it  to  any  holder  of  that  certificate,  properly  in- 
dorsed. It  follows,  therefore,  that  they  are  liable  to  a 
bona  fide  holder  of  the  certificate,  notwithstanding  a  pay- 
ment to  the  original  depositor.  It  was  urged  by  the  de- 
fendants that  the  certificate  was  payable  forthwith;  that 
after  the  lapse  of  an  unreasonable  time  (in  this  case  seven 
years),  it  was  presumed  to  be  dishonored,  and  therefore, 
that  the  assignee  took  it  subject  to  all  equities.  We  think 
not.  The  very  nature  of  the  instnmient  and  the  ordinary 
modes  of  business,  show  that  a  certificate  of  deposit,  like 
a  deposit  credited  in  a  pass-book,  is  intended  to  represent 
moneys  actually  left  with  the  bank  for  safe  keeping,  which 
are  to  be  retained  imtil  the  depositor  actually  demands 
them.  Such  a  certificate  is  not  dishonored  until  pre- 
sented." 

The  test  in  this  class  of  cases  is  whether  or  not  an 
action  could  be  maintained  immediately  upon  the  claim 
without  demand.  Can  it  be  said  that  the  holder  of  this 
certificate  could  have  maintained  an  action  against  the 
city  without  alleging  a  demand  and  return  of  the  certifi- 
cate, or  some  allegation  excusing  failure  to  return  the 
same  ?  It  is  clear,  it  seems  to  us,  that  a  cause  of  action 
could  not  be  stated  without  such  allegation,  and  that  the 
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city  would  not  be  liable  under  the  agreement  until  such 
demand  was  made.  It  follows,  therefore,  that  the  statute 
of  limitations  did  not  begin  to  run  until  January,  1900, 
the  time  of  the  first  demand. 

The  cause  will  be  affirmed. 

Reavis,  C.  J.,  and  White,  Hadley,  Fullebton,  Dun- 
bar and  Anders,  JJ.,  concur. 


[No.  3073.     Decided  December  7,  1001.] 

The  State  of  Washington  on  the  Relation  of  Commer- 
cial  Investment  Company,  Appellant,  v.  John  Hart- 
man,  Sheriff  of  Pierce  County,  et  ah.  Respondents. 

MANDAMUS  —  TO  SHEBIFF  —  ENFORCING  RETUBN  OF  EXECUTION. 

Mandamus  will  not  lie  to  compel  a  sheriff  to  make  return  of 
an  execution,  where  he  has  been  ordered  by  the  court  to  with- 
hold its  return  pending  the  final  determination  of  another  ac- 
tion involving  property  affected  by  the  lien  of  the  judgment  upon 
which  the  execution  had  issued. 

Appeal  from  Superior  Court,  Pierce  County. — Hon. 
William  H.  Snell,  Judge.     AflBrmed. 

T,  0.  Abbott,  for  appellant. 

Bogle  <&  Richardson  and  Bates  &  Murray,  for  respond- 
ents. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — This  is  an  action  of  mandamus  to  compel 
the  sherifiF  of  Pierce  county  to  make  return  of  a  certain 
execution  issued  under  a  judgment,  of  which  judgment 
the  appellant  was  the  owner.  Before  this  judgment  was 
obtained,  another  action  had  been  commenced  by  Deming, 
for  whom  (he  having  deceased)  W.  H.  Opie  was  substi- 
tuted as  plaintiff.  This  second  action  involved  the  ques- 
tion of  whether  or  not  Deming  had  a  right  to  a  rescission 
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of  the  sale  of  the  property  which  was  the  subject  of  the. 
action  upon  which  appellant's  judgment,  the  basis  of  this 
action,  was  founded.  A  great  deal  was  interjected  into 
this  case  which  seems  to  us  to  be  foreign  to  its  proper 
consideration,  but  it  is  sufficient  to  say,  for  the  purpose 
of  its  disposition,  that  the  sheriff  justified  under  the  fol- 
lowing facts:  During  the  pendency  of  the  case  of  Opie, 
as  administrator,  against  the  Pacific  Investment  Company 
et  ah,  he  was  instructed  by  the  judge  of  the  court  who  was 
trying  that  cause  to  withhold  the  return  of  the  execution 
imtil  the  final  determination  of  the  Opie  case.  This,  the 
sheriff  alleges  and  testifies,  was  done  in  open  court  in  the 
presence  of  the  attorneys  in  the  Opie  case  and  the  attor- 
neys for  the  appellant  in  this  case ;  and,  in  order  to  pro- 
tect himself,  or  his  principal  (it  being  the  deputy  sheriff 
who  testified  as  above  noted)  he  prepared  an  order  in 
writing  which  embraced  the  order  that  had  been  mad.3 
orally,  and  asked  the  court  to  sign  the  same,  which  it  did, 
as  of  the  date  the  oral  order  was  made.  It  is  insisted  by 
the  appellant  that  it  is  not  bound  by  this  order,  from  the 
fact  that  it  was  not  cognizant  of  the  order  when  it  was 
made,  and  that  it  was  made  by  a  court  which  had  no  juris- 
diction over  it.  The  judgment  of  the  lower  court  was  in 
favor  of  the  defendant.  The  testimony  on  this  subject 
it  a  little  conflicting,  but  in  any  event,  the  relations  1)e- 
tween  a  court  and  a  sheriff  are  such  that,  unless  the  order 
was  absolutely  void,  we  would  not  mandamus  a  sheriff 
for  obeying  the  instructions  of  the  court  in  a  matter  of  this 

kind.     It  was  not  an  imreasonable  requirement,  and  we 
think  the  sheriff  was  justified  in  obeying  it. 

The  judgment  of  the  lower  court  will  therefore  be  af- 
firmed. 

Reavis^  C.  J.,  and  Fullertox^  Hadley,  Mount,  An- 
ders and  White,  JJ.,  concur. 
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[No.  3580.     Decided  December  9,  1901.] 

CiiABLES  C.  Ernst  et  al..  Respondents,  v.  Sabah  Fox, 

Appellant. 

PLEADING  —  VARIANCE  —  NEW   TRIAL. 

The  action  of  the  court  in  giving  Judgment  for  defendants 
because  of  variance  between  the  pleadings  and  proof  of  plaintiffs 
being  erroneous,  under  Bal.  Code,  9S  4949,  4960,  which  provide 
tnat  in  case  of  variance  the  court  may  order  the  pleading  to  be 
amended  upon  such  terms  as  shall  be  Just,  if  the  adverse  party 
has  been  misled,  or  may  order  an  immediate  amendment  with- 
out costs,  when  the  variance  is  not  material,  it  was  proper  for 
the  court  to  correct  its  ruling  by  granting  a  new  trial  upon  mo- 
tion therefor. 

Appeal  from  Superior  Court,  King  County. — Hon. 
William  Hickman  Moore,  Judge.    Affirmed. 

H.  B.  Huntley,  for  appellant. 
Remsberg  &  Simmonds,  for  respondent. 

Per  Curiam. — The  respondents,  who  were  plaintiflfs 
below,  brought  this  action  against  the  appellant  to  fore- 
close a  mechanic's  lien.  In  their  complaint  the  respond- 
ents alleged  that  they  entered  into  a  contract  with  the  ap- 
pellant, through  her  authorized  agents,  to  make  certain 
needed  repairs  to  the  houses  upon  which  the  lien  was 
filed,  for  which  the  appellant  agreed  to  pay  them  the  sum 
of  $118.37 ;  that  they  performed  the  services  agreed  upon, 
but  that  the  appellant  had  "not  paid  the  said  sum  of 
$118.37,  nor  any  part  thereof.''  In  the  notice  of  lien, 
which  is  set  out  in  the  complaint,  it  is  stated  that  the 
respondents  performed  labor  upon,  and  furnished  material 
to  be  used  in  the  repair  of  the  buildings  liened  upon,  and 
that  the  value  of  the  same  was  the  sum  claimed  to  be  due. 
The  answer  admits  that  the  respondents  "performed  cer- 
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tain  plumbing  and  work  in  the  houses  mentioned  in  the 
complaint,"  but  denies  that  the  appellant  agreed  to  pay 
therefor  $118.37,  or  any  sum  other  than  the  reasonable 
value  of  the  services,  which  she  alleges  to  be  $50,  pleading 
a  tender  of  that  amount.  On  the  trial  of  the  cause 'the 
respondents  testified  to  the  furnishing  of  the  materials 
and  the  performance  of  the  labor  at  the  appellant's  re- 
quest, and  to  the  reasonable  value  of  the  labor  and  mater- 
ial, but  offered  no  evidence  tending  to  show  the  alleged 
agreement  on  the  part  of  the  appellant  to  pay  $118.37, 
therefor.  At  the  conclusion  of  their  case,  on  the  motion 
of  the  appellant  for  judgment  because  of  variance  between 
the  pleadings  and  proofs,  the  court  held  there  was  a  vari- 
ance, and  directed  that  a  judgment  be  entered  for  the  re- 
spondents for  the  amount  admitted  to  be  due  by  the  an- 
swer. Afterwards,  on  motion  of  the  respondents,  and  be- 
fore judgment  was  entered,  the  court  granted  a  new  trial 
for  the  reason  as  recited  in  the  order,  "that  there  was  error 
in  granting  the  defendant's  motion  to  disregard  the  plain- 
tiff's testimony  because  it  did  not  support  the  allegations 
of  the  complaint.*  .  .  .  ."  This  appeal  is  from  the 
order  granting  a  new  trial. 

The  appellant  contends  that  there  was  a  variance  be- 
tween the  allegations  and  the  proofs  of  the  respondents, 
and  because  of  this  fact  the  court  was  right  in  directing 
a  judgment  in  accordance  with  the  answer,  and  that  it  was 
error  for  him  afterwards  to  reverse  his  ruling  and  grant 
a  new  trial.  But  we  do  not  think  this  contention  sound. 
Under  the  code  (§  4949,  Ballinger's)  it  is  provided  that 
"no  variance  between  the  allegation  in  a  pleading  and  the 
proof  shall  be  deemed  material,  unless  it  shall  have  ac- 
tually misled  the  adverse  party  to  his  prejudice  in  main- 
taining his  action  or  defense  upon  the  merits."  And, 
"whenever  it  shall  be  alleged  that  a  party  has  been  so 
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misled,  that  fact  shall  be  proved  to  the  satisfaction  of  the 
court,  and  in  what  respect  he  has  been  misled,  and  there- 
upon the  court  may  order  the  pleading  to  be  amended 
upon  such  terms  as  shall  be  just."  By  §  4950,  it  is  pro- 
vided that,  ^Svhen  the  variance  is  not  material,  as  pro- 
vided in  the  last  section,  the  court  may  direct  the  fact  to 
be  foimd  according  to  the  evidence,  or  may  order  an  im- 
mediate amendment  without  costs."  Hence,  when  a  vari- 
ance is  claimed  by  a  plaintiff  or  defendant,  his  remedy  is 
not  to  move  for  judgment  in  his  favor,  or  for  nonsuit, 
but  he  must  show  that  he  has  been  misled  to  his  injury, 
wlien  the  court  will  order  the  pleadings  amended,  and 
undertake  to  compensate  the  injured  party  with  costs. 
For  a  variance,  whether  or  not  it  results  in  injury,  the 
court  lias  no  power  to  enter  judgment  for  the  injured 
party,  or  nonsuit  tlie  other,  in  the  first  instance.  It  must 
first  give  the  party  in  the  wrong  an  opportunity  to  correct 
his  error,  and  enter  judgment  against  him,  or  nonsuit 
him,  when  he  refuses  or  neglects  to  take  advantage  of  such 
opportunity.  In  the  case  in  hand  there  was  no  such  vari- 
ance as  required  an  allowance  of  costs.  The  appellant 
was  not  misled.  On  the  contrary,  she  set  out  in  her  an- 
swer the  contract  as  the  respondents  attempted  to  prove 
it.  The  court,  instead  of  directing  a  judgment  against 
the  respondents,  should  have  directed  them  to  amend 
their  complaint  at  once,  so  as  to  make  it  correspond  with 
their  proofs,  and  then  proceed  to  a  determination  of  the 
action  upon  its  merits.  It  was  not  error,  therefore,  for 
the  court  afterward  to  correct  its  own  mistake.  Ohon  r. 
Snal:c  River  Valley  B,  K,  Co,,  22  Wash.  139  (GO  Pac. 
150)  ;  ^yheeler  r.  F.  A,  Buck  &  Co,,  23  Wash.  679  (63 
Pac.  560)  ;  Shephard  v,  Gove,  ante,  p.  452. 

In  Distler  v,  Dahney,  3  Wash.  200  (28  Pac.  335),  and 
Osten  r.  ^yinelull,  10  Wash.  333  (38  Pac.  1123),  relied 
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upon  by  the  appellant,  the  court  was  discussing  a    depart- 
ure in  pleading,  not  a  variance  between  the  pleadings  and 
the  proofs,  and  the  cases  cannot  be  said  to  be  in  point  on 
the  question  presented  by  this  record. 
The  order  appealed  from  is  aflBrmed. 


[No.  3775.     Decided  December  10,  1901.] 

G.  B.  LiVERMOBE,  Respondent,  v.  Charles  E.   Crane, 

Appellant. 

BROKERS  —  COMMISSIONS  —  RECOVERY    OF   DAMAGES    FOR    PURCHASER'S 
BREACH  OF  CONTRACT. 

A  real  estate  broker  who  has  procured  a  contract  of  sale  to  be 
entered  into  between  the  owner  of  land  and  a  prospective  pur- 
chaser may  maintain  an  action  for  damages  for  the  loss  of  his 
commissions  against  the  purchaser  for  failure  to  carry  out  such 
contract,  although  the  broker  had  agreed  to  look  to  the  vendor 
for  his  commissions. 

Appeal  from  Superior  Court,  King  County. — Hon. 
William  Hickman  Moore,  Judge.   Affirmed. 

Stratton  &  Powell,  for  appellant. 
H.  B.  Huntley,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Kbavis,  C.  J. — The  complaint,  in  substance,  alleges 
that  in  May,  1898,  defendant  agreed  in  writing  with 
plaintiflF,  who  is  a  real  estate  broker,  that  defendant  would 
purchase  certain  property  in  Seattle  from  Mrs.  Brittain, 
and  pay  for  it  on  the  following  terms,  if  plaintiff  would 
procure  such  terms  from  the  owner,  to  wit:  the  full  pur- 
chase price  to  be  $11,000;  $200  to  be  paid  at  the  time 
of  making  the  contract  of  purchase,  $800  payable  in  sixty 
days,  $1,000  payable  in  ninety  days,  $3,000  payable  in 
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one  year,  $3,000  payable  in  two  years,  and  $3,000  pay- 
able in  three  years  from  the  date  of  the  contract,  with  in- 
terest on  deferred  payments  at  eight  per  cent  per  annum. 
At  the  time  of  making  the  agreement  it  was  understood 
and  agreed  that  plaintiff  was  to  get  his  commission  of  $500 
for  making  the  sale  from  the  owner,  Mrs.  Brittain ;  that 
plaintiff,  relying  upon  the  agreement  with  defendant^  per- 
formed services  and  induced  the  owner  to  sell  the  property 
for  the  price  upon  the  terms  proposed,  and  plaintiff  by  his 
efforts  brought  about  a  meeting  of  the  defendant  and  the 
owner  of  the  property,  and  procured  a  written  contract 
satisfactory  to  both  parties  to  be  executed  by  them,  by 
which,  among  other  things,  Mrs.  Brittain  agreed  to  sell, 
and  the  defendant  to  buy,  the  property  upon  the  terms  and 
for  the  price  hereinbefore  stated,  and  the  sum  of  $200 
was  paid  as  the  first  payment  at  the  execution  of  the  con- 
tract. At  the  time  plaintiff  induced  Mrs.  Brittain  to  sell 
the  property  upon  the  terms  and  conditions  mentioned, 
she  agreed  to  pay  the  plaintiff  $500  as  his  commission  on 
the  transaction ;  $50  of  said  amount  to  be  paid  at  the  time 
of  the  execution  of  the  contract,  $200  at  the  time  provided 
for  the  second  payment,  and  the  remainder,  $200,  after 
the  third  payment  should  be  made  by  defendant  as  pro- 
vided in  the  contract;  that  plaintiff  has  kept  and  per- 
formed all  the  terms  and  conditions  of  his  contract  with 
the  defendant  and  the  owner  of  the  property,  and  Mrs. 
Brittain  has  kept  and  performed  all  of  the  conditions  of 
the  contract  of  sale  by  her  to  be  performed,  and  has  been 
ready  at  all  times,  and  still  is  ready,  to  convey  the  property 
to  the  defendant  but  the  defendant  has  failed,  refused, 
and  neglected  to  purchase  or  pay  for  the  property  as  he 
agreed  to  do ;  that  the  plaintiff  has  been  damaged  by  de- 
fendant's failure  and  breach  of  the  contract  to  purchase  in 
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the  sum  of  $450,  and  that  plaintiff  has  lost  the  remainder 
of  the  commission  which  he  should  have  received  from  the 
owner  of  the  property  if  the  contract  had  been  performed. 
A  demand  has  been  made  upon  defendant  for  the  pay- 
ment of  said  $450.  Defendant  filed  a  general  demurrer 
to  the  complaint,  which  was  overruled,  and,  a  jury  having 
been  waived,  the  trial  was  before  the  court. 

The  evidence  adduced  is  sufficient  to  support  the  findings 
of  fact.  The  effect  of  the  findings  is  to  sustain  the  allega- 
tions of  the  complaint.  With  this  view  of  the  record, 
the  only  question  arising  is  upon  the  demurrer  to  the  com- 
plaint,— did  the  complaint  state  a  cause  of  action  ?  It  is 
urged  by  counsel  for  appellant  that  plaintiff  has  mistaken 
his  remedy  and  sued  the  wrong  person ;  that  the  only  in- 
terest plaintiff  had  in  the  contract  of  sale  w^as  his  com- 
mission, which  was  earned  when  the  contract  was  executed. 
But  it  will  be  observed  that  the  contract  with  Mrs.  Brit- 
tain  was,  that  she  should  pay  plaintiff's  commission  in 
accordance  with  the  performance  of  the  contract  of  sale 
by  the  defendant.  The  essence  of  plaintiff's  action  here, 
is  the  claim  for  damages  sustained  by  him  because  of  de- 
fendant's breach  of  the  contract  to  purchase  the  premises 
from  ilrs.  Brittain.  A  pertinent  discussion  of  some  of 
the  phases  of  this  case  may  be  found  in  Bishop  v.  Averill, 
17  Wash.  209  (49  Pac.  237).  Of  the  authorities  to  which 
we  have  been  referred,  only  two  seem  to  be  directly  in 
point.  One  is  that  of  Cavender  v.  Waddingluim,  2  Mo. 
App.  551.  In  that  ease  the  defendant  employed  plain- 
tiffs to  purchase  for  him  real  estate  from  Messrs.  Scudder 
for  a  stated  price,  and  it  was  understood  that  plaintiffs' 
commissions  were  to  be  a  certain  per  cent,  of  the  purchase 
price,  but  it  was  stipulated  by  defendant  that  this  should 
be  paid  by  the  Messrs.  Scudder.     The  purchase  of  the  real 
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property  was  made  in  ^accordance  with  defendant's  direc- 
tion^ and  thereafter  defendant  refused  to  pay  the  purchase 
price  and  receive  the  deed.  Plaintiffs  lost  their  commis- 
sion.    The  court  observed : 

"The  first  question  to  which  our  attention  is  directed 
is  whether,  upon  the  facts  stated,  the  plaintiffs  had  any 
right  of  action  against  the  defendant?  It  is  argued  that 
they  had  none,  because  it  was  expressly  stipulated  that 
their  commissions  were  to  be  paid  by  the  Messrs.  Scudder, 
and  not,  in  any  event,  by  the  defendant;  that  this  is  an 
attempt  to  hold  a  party  responsible  for  violating  his  con- 
tract, not  with  the  party  suing,  but  with  a  third  party — the 
defendant  here  having  violated  none  except  that  made 
through  the  plaintiffs,  Messrs.  Scudder.  But  this  argu- 
ment ignores  the  prominent  fact  that  there  were  two  dis- 
tinct contracts.  One  was  made  by  defendant,  through  his 
agents,  in  the  purchase  of  the  property.  The  other  was 
made  with  the  agents,  in  securing  their  services  to  bring 
about  the  purchase.  The  latter  is  the  subject  of  the  pres- 
ent suit" 

The  second  case  mentioned  is  Atkinson  v.  Pack,  114  N. 
C.  597  (19  S.  E.  628),  where  it  was,  in  effect,  determined 
that  a  real  estate  broker,  negotiating  a  sale  of  land  for  a 
person  who  agreed  with  him  in  writing  to  convey  it  to 
the  intending  purchaser,  from  whom  he  was  to  receive 
his  commission,  may  maintain  an  action  for  breach  of 
contract  upon  refusal  of  such  person  to  convey,  upon 
showing  that  the  purchaser  was  ready  to  take  and  pay 
therefor.     It  was  said  in  this  case: 

"There  were  plainly  two  contracts  made  by  plaintiffs, — 
the  one  with  defendant,  the  effect  of  which  was  that  plain- 
tiffs would  provide  a  purchaser  of  the  land  at  the  agreed 
price,  commissions  to  be  paid  by  the  purchaser ;  the  other 
with  the  purchaser,  that  he  would  pay  the  plaintiffs'  com- 
missions upon  the  conclusion  of  the  sale.  If  through 
the  negotiation  of  plaintiffs  the  parties  had  been  brought 
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together,  and  had  concluded  the  trade  between  them,  the 
plaintiffs  would  have  been  entitled  to  their  commissions 
from  Harding,  the  purchaser,  according  to  the  terms  of 
their  contract.  But  this  action  is  for  damages ;  the  grava- 
men of  the  charge  is  that  defendant  committed  the  wrong 
and  injury  upon  plaintiffs  by  a  refusal,  without  cause, 
to  comply  with  his  contract  with  plaintiffs  to  sell  the  land 
to  plaintiffs'  principal,  -with  the  distinct  understanding 
that  plaintiffs  were  to  be  compensated  by  the  purchaser. 
The  natural  effect  and  consequence  of  this  refusal  by  de- 
fendant was  the  loss  by  plaintiffs  of  their  commissions/' 

It  would  seem  to  b©  immaterial  whether  in  the  original 
negotiation  or  the  sale  the  plaintiff  was  the  agent  of  the 
vendor  or  the  purchaser.  The  complaint  here  is  for  the 
violation  of  the  contract  to  purchase,  from  which  violation 
damages  directly  result  to  plaintiff. 

The  judgment  is  affirmed. 

Dunbar,  Andebs  and  Mount,  JJ.,  concur. 


[No.  3806.     Decided  December  10,  1001.] 

Ellen  Wyatt,  as  Executrix,  Respondent,  v.  Frank  P. 

Heman,  Appellant. 

SALES  —  ACTION  FOB  BBEACH  OF  CONTRACT  —  TENDER  OF  BILL  OF  SALE 
ON    TRIAL  —  HARMLESS   ERROR. 

In  an  action  to  recover  the  price  of  a  vessel  which  defend- 
ant had  contracted  to  purchase,  the  action  of  the  court  in  per- 
mitting plaintiff  to  tender  a  hill  of  sale  at  the  trial  and  file  the 
same  in  court  was  not  prejudicial,  where  the  hill  of  sale  had 
been  tendered  at  the  time  of  the  offer  to  deliver  the  vessel  and 
the  refusal  to  accept  tender  at  that  time  was  merely  an  incident 
of  the  refusal  to  receive  the  delivery  of  the  vessel. 

Ap])oal  from  Superior  Court,  King  County. — Hon. 
E.  1).  Bkxsox^  Judffe.     Affirmed. 
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Ballingcr,  Ronald  &  Battle,  for  appellant. 
L.  11,  Wheeler,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Eeavis^  C.  J. — In  April,  1900,  R.  Wyatt  commenced 
this  action  against  defendant.  The  complaint  stated  that 
in  February,  1900,  at  Holly,  in  Kitsap  county,  plaintiff 
and  defendant  entered  inter  an  agreement  by  which  de- 
fendant purchased  from  plaintiff,  at  the  price  of  $500, 
the  vessel  known  as  the  "Ellen  W.,"  and  thereupon  plain- 
tiff paid  the  sum  of  $20  as  part  of  the  purchase  price,  the 
balance  to  be  paid  on  delivery  of  the  vessel  at  Ballard  in 
King  county;  that  plaintiff  delivered  the  vessel,  and  ten- 
dered a  bill  of  sale  thereof,  and  offered  the  vessel,  and 
requested  defendant  to  receive  and  accept  the  same;  that 
defendant  refused  to  accept  the  vessel  or  pay  the  balance 
of  the  purchase  money;  that  defendant  failed  to  comply 
with  the  agreement  on  his  part  Demand  was  made  for 
judgment  in  the  sum  of  $480.  Plaintiff  thereafter  died 
and  Ellen  Wyatt,  as  executrix,  was  substituted  as  plaintiff 
herein.  The  answer  denied  the  allegations  of  the  com- 
plaint, and,  for  affirmative  defense,  alleged  that  plaintiff 
represented  the  boat  was  well  built  and  staunch,  and  that 
the  vessel  was  to  be  sent  to  Ballard  for  examination  by 
defendant;  that  the  boat  was  thereafter  sent  to  Ballard, 
and  defendant  examined  the  same,  and  found  that. it  did 
not  agree  with  the  representations ;  that  it  was  faultily  con- 
structed and  in  a  bad  condition,  and  unfit  and  unsuited  to 
make  the  contemplated  voyage  to  Alaska ;  that  defendant 
notified  the  son  and  agent  of  plaintiff,  who  brought  the 
boat  to  Ballard,  that  the  boat  did  not  correspond  with  the 
representations;  that  it  was  faulty  and  defective;  that 
thereupon  the  agent  of  plaintiff  demanded  from  defend- 
ant a  return  of  the  papers  which  had  been  executed  for 
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the  purpose  of  transferring  the  boat  to  defendant  in  the 
event  he  should  purchase  the  same;  and  that  the  papers 
were  returned.  Defendant  denied  the  delivery  of  the  boat. 
The  reply  denies  the  facts  set  up  as  an  affirmative  defense. 
The  jur}'^  returned  a  verdict  in  favor  of  plaintiff. 

The  first  error  that  seems  to  be  assigned  by  appellant  is 
that  upon  the  trial  of  the  action  plaintiff  was  permitted  to 
tender  the  bill  of  sale  to  the  defendant,  and  the  court 
observed  that  this  established  the  cause  of  action;  and 
it  is  urged  that  the  imeontradicted  evidence  shows  that,  if 
the  contract  was  originally  made  as  claimed  by  plaintiff, 
the  same  was  by  mutual  consent  of  the  parties  rescinded. 
But  the  written  agreement  made  at  the  time  was  as 
follows : 

"Holly,  Washington,  2-3-1900. 
"This  is  to  certify  that  Frank  P.  Heman  has  paid  me 
$20  as  part  payment  for  my  schooner  Ellen  W.,  and  he 
agrees  to  pay  the  balance  of  the  purchase  money,  $480, 
making  $500  in  all,  as  soon  as  I  deliver  the  schooner  Ellen 
W.  at  Ballard ;  allowing  me  two  weeks  in  which  to  deliver 
her.  Frank  P.  Heman;  E.  Wyatt" 

It  may  be  observed  that  the  tender  of  the  bill  of  sale 
by  the  plaintiff  to  the  defendant  at  the  trial  seems  to  be 
wholly  immaterial.  Under  the  testimony,  the  bill  of  sale 
was  tendered  at  the  time  of  delivery  of  the  vessel  at  Bal- 
lard. If  defendant  then  refused  to  receive  it,  the  refusal 
of  such  tender  was  nothing  more  than  an  incident  of  his 
refusal  to  receive  the  delivery  of  the  boat.  The  tender 
at  the  trial  and  the  filing  of  the  bill  of  sale  in  court  over 
the  defendant's  objection  was  an  unimportant  incident. 
The  evidence  as  to  the  sale  at  Holly  on  the  3d  of  February 
is  conflicting.  The  writing  then  made  does  not  imply  any 
representations  or  warranty  upon  the  part  of  the  plaintiff, 
but  did  require  the  delivery  at  Ballard,  which  delivery 
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is  not  a  controverted  fact  in  the  case.     The  record  here 
seems  to  present  only  questions  of  fact  which  were  sub- 
mitted to  the  jury,  and  the  verdict  must  be  conclusive. 
Affirmed. 

FuLLEHTON,  Ai^DEES,  DuNBAR  and  MouNT,  JJ.,  con- 
cur. 


28    6361 
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26   636 

41  463  Jacob  Harding  et  ux..  Respondents,  v.  Atlantic  Trust 

Company,  Appellant, 

EXECUTION  SALE  —  BIGHT  OF  HOMESTEAD  —  EFFECT  OF  CONFIBSIATION. 

The  confirmation  by  the  court  of  an  execution  sale  of  realty, 
after  it  had  been  claimed  as  exempt  as  the  homestead  of  the  judg- 
ment debtors,  would  not  constitute  an  adjudication  upon  the 
question  of  the  homestead  claim,  since  the  only  question  the  court 
can  properly  investigate  upon  application  for  confirmation  is 
that  of  irregularity  in  the  proceedings  concerning  the  sale. 

EQUITABLE  LIEN  —  ESTOPPEL  BY  ELECTION  OF  LEGAL  BEMEDT. 

Where  a  mortgagee  after  foreclosure  and  sale  of  the  mort- 
gaged premises  attempts  to  realize  on  a  deficiency  judgment  by 
issuance  of  execution  thereon  and  sale  of  the  debtor's  homestead, 
he  has  elected  his  remedy  at  law,  and  he  is  estopped  from  claim- 
ing an  equitable  lien  on  the  homestead  by  reason  of  its  purchase 
with  the  proceeds  of  waste  committed  upon  the  mortgaged  prem- 
ises. 

Appeal  from  Superior  Court,  Skagit  County. — Hon. 
Jesse  P.  Houser,  Judge.    Affirmed. 

Lyman  E.  Knapp  and  /.  W.  Langleyj  for  appellant. 
Brady  &  Gay,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  C.  J. — Suit  to  quiet  title.  In  October,  1890, 
respondents,  who  were  the  owners  of  a  tract  of  land  in 
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Skagit  county,  executed  a  mortgage  in  the  sum  of  $1,200, 
as  security  for  a  loan  of  that  amount  obtained  from  the 
Western  Farm  Mortgage  Trust  Company  for  five  years; 
executing  their  note  for  that  sum.  The  note  and  mort- 
gage were  thereafter  assigned  to  appellant;  which,  after 
ihBturity,  made  a  foreclosure.  After  the  sale  of  the  mort- 
gaged premises  there  was  a  deficiency  of  $618.87  due  on 
the  judgment,  and  execution  thereafter  was  issued  for  the 
deficiency. .  The  land  now  in  controversy,  then  owned  by 
respondents,  was  sold  under  such  execution,  and  appellant 
became  the  purchaser.  The  sale  was  thereafter  duly  con- 
firmed, and  a  certificate  of  sale  issued  to  appellant.  Be- 
fore the  sale,  notice  was  duly  given  that  respondents  re- 
sided upon  and  claimed  the  premises  as  their  homestead, 
and  had  duly  filed  the  claim  of  homestead  of  record ;  and 
respondents  also  appeared  and  opposed  the  confirmation 
of  the  same  because  of  the  homestead  claim.  In  the  an- 
swer appellant  set  up  two  aflSrmative  defenses:  (1)  That 
by  reason  of  the  appearance  of  respondents,  and  their 
objection  to  the  confirmation  of  sale  of  the  premises  as 
their  homestead,  that  question  was  determined  by  the 
order  of  confirmation,  and  respondents  cannot  now  seek 
in  this  suit  to  establish  their  homestead  right;  and  (2) 
that  while  respondents  were  owners-  of  the  mortgaged 
premises,  and  before  foreclosure  thereof,  and  when  said 
mortgage  contained  a  covenant  that  the  mortgagor  should 
abstain  from  the  commission  of  waste,  respondents 
stripped  and  removed  valuable  timber  from  the  mortgaged 
premises,  selling  the  same,  and  applying  the  proceeds  to 
the  purchase  of  the  land  now  in  controversy,  and  that  by 
reason  of  such  wrongful  acts  of  respondents  a  lien  in  favor 
of  appellant  attached  to  the  premises  into  which  the  pro- 
ceeds of  the  sales  of  timber  went.  A  demurrer  was  inter- 
posed by  respondents  to  these  affirniative  defenses  and  sus- 
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tained.  A  trial  was  had,  and  findings  of  fact  made  sub- 
stantially as  follows :  That  the  respondents  obtained  title 
in  fee  to  the  premises  in  controversy  more  than  four  years 
ago,  and  they  have  resided  thereon  continuously  in  a  dwell- 
ing house  ever  since;  that  the  premises  are  farm  lands, 
and  the  actual  cash  value  does  not  exceed  $1,000,  and  the 
respondents  have  no  other  real  property;  that  upon  a  de- 
ficiency judgment  obtained  by  appellant  in  a  foreclosure 
suit  upon  other  premises,  while  respondents  were  residing 
on  the  premises  in  controversy,  execution  was  issued  and 
a  sale  made  and  the  appellant  became  the  purchaser  at 
said  sale,  and  immediately  after  the  levy  by  the  sheriff 
imder  said  execution  upon  the  premises  in  controversy, 
respondents  served  notice  upon  him  of  their  claim  to  the 
premises  as  a  homestead;  that  the  declaration  of  home- 
stead in  due  form,  w^as  filed  for  record  in  the  county  audi- 
tor's oSice  and  recorded  therein;  and  it  is  further  found 
that  the  premises  upon  which  respondents  reside  are  and 
have  been  the  homestead,  and  no  sheriff's  deed  has  yel 
been  issued  to  appellant.  There  are  no  exceptions  to  the 
findings  of  fact,  and  no  statement  of  facts  brought  here. 

The  only  questions  for  consideration  arise  upon  the 
ruling  sustaining  the  demurrers  to  the  affirmative  defenses 
in  the  answer.  The  contention  made  by  appellant  that 
the  objection  to  the  confirmation  of  sale  by  the  respondents 
and  subsequent  confirmation  by  the  court  was  an  adjudi- 
cation of  the  homestead  claim,  or  estops  respondents  from 
now  urging  such  claim,  seems  to  be  fully  met  and  'de- 
termined against  such  contention  in  the  case  of  Krutz 
V.  Baits,  18  Wash.  460  (51  Pac.  1054),  where  it  was  ob- 
served :  "  .  .  .  the  only  question  which  the  court  has 
a  right  to  investigate  is  a  question  of  irregularity  in  the 
proceedings  concerning  the  sale.''     The  rights  concerning 
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the  homestead  could  not  have  been  heard  or  determined 
upon  the  motion  to  confirm  the  sale. 

2.  No  error  is  perceived  in  sustaining  the  demurrer 
to  the  defense  setting  up  an  equitable  lien  on  the  home- 
stead premises.  The  procuring  of  the  judgment  upon 
which  the  sale  was  made,  and  the  issuing  thereupon  of  the 
sheriff's  certificate,  which  appellant  now  holds,  constituted 
an  attempt  at  law  to  realize  the  deficiency  upon  the  orig- 
inal judgment;  and,  without  further  discussing  the  suffi- 
ciency of  the  facts  stated  to  imply  a  lien,  it  may  be  ob- 
served that  the  issuance  of  the  execution  upon  the  deficiency 
judgment  falls  within  the  rule  annoimced  in  Hardy  v. 
Kelly,  62  Cal.  155,  where  the  court  said  of  a  similar  case: 

"Under  such  circumstances,  plaintiff  must  be  held  to 
have  elected  his  remedy  at  law,  and  to  be  estopped  from 
pursuing  in  equity  the  fund  into  the  homestead." 

The  judgment  is  affirmed. 

FuLLERTON,  Anders,  Mount,  and  Dunbar,  JJ.,  con- 
cur. 


[No.  3816.     Decided  December  10,  1001.] 

George  F.  Ward,  Respondent,  v.  T.  D.  Hinckley,  Ap- 
pellant. 

PABOL  LEASE  —  STATUTE  OF  FRAUDS. 

The  fact  that  Bal.  Code,  §  4B68,  provides  that  "leases  may  be 
in  writing  or  print,  or  partly  in  writing  and  partly  in  print, 
and  shall  be  legal  and  valid  for  any  term  or  period  not  exceeding 
one  year,  without  acknowledgment,  witnesses,  or  seals,"  does 
not  change  the  rule  that  leases  for  the  period  of  one  year  are  not 
within  the  statute  of  frauds. 

Appeal  from  Superior  Court,  King  County. — Hon. 
Orange  Jacobs,  Judge.    Affirmed. 
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Fred  H.  Peterson,  for  appellant. 
Brady  &  Oay,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  C.  J. — Action  to  recover  damages  for  breach 
of  contract  of  lease.  The  complaint  allies  that  in  Jan- 
uary, 1900,  appellant  leased  to  respondent  a  store  in  Seat- 
tle for  $100  a  month  during  a  term  of  one  year,  commenc- 
ing March  1, 1900,  and  that  the  sum  of  $50  had  been  paid, 
and  a  receipt  taken  therefor  in  the  following  form: 

"No.  2631.  Seattle,  Wash.,  Jan.  29,  1900. 

Mr.  G.  W.  Ward,  to  T.  D.  Hinckley,  Dr.,  for  rent  of 
room  Hinckley  Building,  Dep.  on  basement  No.  115,  to 
take  effect  Mar.  1,  1900.     $50.00. 

Received  payment, 

T.  D.  Hinckley, 
Rent  due  and  payable  in  advance.  W.  R.  H." 

That  the  premises,  however,  were  of  the  value  of  $175 
per  month,  and  that  the  respondent  intended  to  move  his 
bookstore  into  said  premises  from  a  store  near  by,  which 
he  then  occupied;  that  he  was  never  let  into  possession, 
and  was  compelled  to  get  another  store,  and  so  was  dam- 
aged in  the  sum  of  $200  in  greater  expense  in  moving 
his  stock  of  goods.  The  answer  alleged  that  the  agreement 
was  conditional,  in  that  the  premises  were  then  occupied 
by  other  parties,  and  that  the  lease  should  not  go  into 
effect  unless  these  parties  would  vacate  without  litigation ; 
and  it  was  further  alleged  that  the  lease  was  only  from 
month  to  month.  Before  the  suit  appellant  tendered  to 
the  respondent  the  $50  which  had  been  paid.  The  jury 
returned  a  verdict  for  plaintiff  in  the  sum  of  $705. 
The  first  error  claimed  is  upon  the  instructions  of  the 
court.  Without  reviewing  here  at  length  the  instructions, 
we  are  satisfied  that  the  case  was  fairly  given  to  the  jury. 
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and  that  the  theories  of  both  the  plaintiff  and  defendant 
were  stated  in  the  instructions.  The  evidence  concerning 
the  time  of  the  lease  is  conflicting^  but  there  is  sufficient 
testimony  to  support  the  verdict  In  the  reply  brief  of 
the  appellant,  for  the  first  time,  it  is  suggested  that  under 
§  4568,  BaL  Code,  a  parol  lease  for  one  year  is  void. 
The  section  permits  the  agreement  to  be  put  in  writing 
or  printing,  without  the  formality  of  an  acknowledgment, 
or  witnesses,  or  seal,  but  does  not  change  the  rule  that 
such  agreements  to  be  perf onned  within  one  year  are  not 
within  the  statute  of  frauds. 

No  reversible  error   appearing,   the  judgment  is   af- 
firmed. 

FuLLBRTON,  Andebs^  Mount  and  Dunbar,  JJ.,  con- 
cur. 


[No.  3833.    Decided  December  10,  1901.] 

A.  C.  MoBRisoN,  Respondent,  v.  Blue  Star  Navigation 
Company,  Defendant;  H.  J.  Fitch  et  ah.  Appellants, 
Marston  Tebbetts,  Receiver,  Respondent. 

OREDITOB*B  BILL  —  PARTIES. 

A  creditor's  bill  is  not  demurrable  because  brought  by  one 
creditor  in  his  own  behalf  alone,  although  it  mentions  other 
creditors  and  contains  no  invitation  to  them  to  Join. 

OOBPOBATIONS  —  CONVERSION  OF  ASSETS  BY  OFFICERS  —  PERSONAL  LIA- 
BILITY TO  CREDITORS. 

The  general  officers  of  a  corporation  who  direct  its  business 
cannot  use  the  corporate  name  and  property  for  their  individual 
enterprises,  and  avoid  answering  personally  to  the  creditors  of 
the  corporation,  or  others  who  are  injured  by  their  misfeasance. 

SAME ACTION  FOR  CONVERSION  —  PARTIES  DEFENDANT. 

In  an  action  for  fraudulent  conversion  against  the  president 
and  general  manager  of  a  corporation,  the  failure  to  Join  as  a  par- 
ty defendant  another  who  was  alleged  to  have  engaged  in  the 
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misappropriation  of  tlie  funds  and  to  have  received  a  proportion 
thereof,  is  not  ground  for  demurrer,  since  recovery  may  be  had 
against  one  or  all  of  the  wrongdoers. 

Appeal  from  Superior  Court,  King  County. — Hon. 
Jesse  P.  Houseb,  Judge.    Affirmed. 

R.  B,  Albertson  and  Strudwick  &  Peters,  for  appel- 
lants. 

Patterson  £  Easly  and  McClure  £  McClure,  for  re- 
spondents. 

The  opinion  of  the  court  was  delivered  by 

Reavis^  C.  J. — Plaintiff,  Morrison,  commenced  suit  to 
recover  the  sum  of  $1,500  alleged  to  be  due  him  for  wages 
as  purser  on  a  vessel  of  the  defendant  Blue  Star  Naviga- 
tion Company.  He  also  made  defendants  in  the  action, 
appellants  Duval  and  Fitch,  who  were,  respectively,  the 
president  and  general  manager  of  the  corporation  Blue 
Star  Jifavigation  Company.  The  complaint  alleged  the 
incorporation  of  the  navigation  company  under  the  laws 
of  Kew  Jersey;  that  Duval  and  Fitch  were  its  general 
officers  and  had  exclusive  control  over  the  affairs  of  the 
company;  that  in  June,  1889,  defendants  Duval  and 
Fitch,  in  the  name  of  and  for  the  use  and  profit  of  the  de- 
fendant navigation  company,  chartered  the  schooner 
*'Hera"  for  a  voyage  to  the  northwestern  coast  of  Alaska 
and  return,  and  purchased  a  cargo  consisting  of  lumber, 
merchandise,  and  other  articles,  and  contracted  in  the 
name  of  the  company  to  pay  about  the  sum  of  $10,000 
therefor;  that  the  voyage  was  safely  made,  and  the  cargo 
disposed  of,  and  a  large  sum  was  realized  as  profits  there- 
on ;  that  thereafter  defendants  Duval  and  Fitch  pretended 
that  the  voyage  of  the  schooner  Hera  and  the  purchase  of 
her  cargo  was  an  individual  and  private  venture,   and 
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that  the  navigation  company  had  no  interest  therein,  or 
in  the  profits  derived  therefrom ;  that  the  navigation  com- 
pany, through  its  general  officers,  connived  and  colluded 
with  defendants  Duval  and  Fitch,  and  that  each  and  all 
of  them  well  knew  that  the  purchase  of  such  cargo  and 
the  profits  thereof  belonged  to  the  navigation  company; 
that  the  only  property  other  than  the  proceeds  of  said  voy- 
age belonging  to  the  company  was  of  little,  if  any  value; 
that,  as  plaintiff  is  informed,  the  navigation  company  is 
indebted  to  various  other  persons  as  creditors  in  a  sum 
exceeding  $10,000,  and  unless  a  recovery  be  had  of  the 
amount  converted  by  Duval  and  Fitch  of  the  funds  of  the 
navigation  company  so  appropriated  by  them  from  the 
proceeds  of  the  voyage  of  the  Hera,  plaintiff  and  other 
creditors  can  obtain  no  satisfaction  of  their  demands. 
There  are  other  allegations  setting  forth  specific  charges 
of  fraud  against  the  general  officers  of  the  navigation 
company ;  that  such  officers  knew  the  condition  of  the  af- 
fairs of  the  company  by  virtue  of  their  control  of  its 
management,  and  conducted  the  business  in  the  name  of 
the  corporation,  but,  after  the  voyage  had  proved  success- 
ful and  large  profits  were  derived  therefrom,  that  a  fraud- 
ulent plan  was  conceived  and  carried  out  to  claim  that 
the  purchase  of  the  cargo  of  the  Hera  and  the  voyage  to 
Alaska  was  the  private  enterprise  of  Duval  and  Fitch. 
After  the  commencement  of  the  action  a  suit  was  com- 
menced by  defendant  Fitch  against  the  corporation  upon 
demands  alleged  to  be  due  him  in  the  service  of  the  com- 
pany, and  allegations  of  insolvency  of  the  company  were 
made.  Whereupon  the  intervenor,  Tebbetts,  was  ap- 
pointed receiver,  and,  after  his  appointment,  filed  his  com- 
plaint in  intervention  in  this  cause,  substantially  setting 
up  the  same  facts  as  those  alleged  in  the  complaint,  but 
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denying  the  amount  of  the  plaintiff's  claim  against  the 
company.  Intervener  prayed,  as  in  the  complaint,  that 
Duval  and  Fitch  be  adjudged  to  have  misappropriated 
and  concealed  the  funds  arising  from  the  voyage  of  the 
Hera ;  that  they  be  required  to  accoimt  for  the  same ;  and 
that  he,  as  receiver,  recover  the  entire  amount  which  was 
found  so  in  their  possession  for  the  benefit  of  the  cred- 
itors of  the  navigation  company.  Demurrers  were  inter- 
posed to  the  complaints  of  each,  the  plaintiff  and  inter- 
vener, on  the  ground  that  they  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  and  gave  no  right  of 
intervention  to  the  receiver.  The  demurrers  were  over- 
ruled, and  the  first  exception  by  appellants  is  to  this  rul- 
ing. 

1.  It  is  maintained  by  counsel  for  appellants  that  plain- 
tiff's action  is  not  a  creditor's  bill  wherein  he  sues  for  the 
benefit  of  all  of  the  creditors  of  the  corporation.  It  is 
true  the  complaint  does  not  state  that  it  is  in  behalf  of 
the  creditors,  and  that  it  mentions  other  creditors.  This 
would  not  seem  to  be  very  material.  In  6  Enc.  PI.  &  Pr., 
p.  558,  it  is  said: 

"As  has  been  seen  hereinbefore,  in  ordinary  suits  inter 
vivos,  a  creditor  is  permitted  to  sue  in  his  own  behalf 
alone,  and  in  such  cases  the  bill  need  not  state  in  whose 
behalf  it  is  filed,  or  contain  any  invitation  to  other  cred- 
itors to  join." 

In  the  case  of  Dunlap  v.  Ranch,  24  Wash.  620  (64 
Pac.  807),  this  court  had  a  similar  complaint  before  it, 
to  which  much  the  same  objections  were  made  as  are  now 
urged  here.  In  that  case,  it  is  true,  the  coniplaint  did 
not  disclose  other  creditors  or  inadequacy  of  assets  to  meet 
all  claims  against  the  corporation,  but  no  importance  was 
attached  to  the  failure  to  mention  other  creditors.  A  re- 
ceiver was  afterwards  appointed  at  the  suit  of  a  stock- 
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holder,  and  the  plaintiff  then  requested  that  the  receiver 
be  substituted  for  herself.  The  court,  without  any  for- 
mal order  with  reference  to  the  matter,  proceeded  to  try 
the  case  and  entered  decree  in  favor  of  the  receiver  for 
the  benefit  of  the  creditors,  including  plaintiff,  and 
against  defendants.  No  error  is  perceived  in  the  ruling  of 
the  court  upon  the  demurrers. 

2.  If  the  charge  of  fraudulent  conversion  was  main- 
tained against  Duval  and  Fitch,  the  president  and  general 
manager  of  the  corporation,  it  would  be  immaterial  that 
Ryan,  who  was  alleged  to  have  engaged  in  the  misappro- 
priation of  the  funds,  and  who  received  a  proportion  there- 
of, was  not  made  a  party  to  the  action.  It  is  elementary 
that  a  recovery  may  be  had  against  one  or  all  of  the  wrong- 
doers, and  it  is  equally  well  settled  that  the  general  ofii- 
cers  of  a  corporation  who  direct  its  business  cannot  use 
the  corporate  name  and  property  for  their  individual  en- 
terprise, and  avoid  the  responsibility  to  answer  person- 
ally to  the  creditors  of  the  corporation  or  others  injured 
by  their  misfeasance. 

The  evidence  heard  at  the  trial  embraced  some  seven 
hundred  pages  of  typewritten  matter  besides  exhibits.  The 
issues  involved  are  almost  exclusively  those  of  fact.  There 
itf  much  conflict  in  the  testimony.  The  court  made  very 
complete  and  detailed  findings  of  fact.  In  view  of  the 
substantial  conflict  in  the  testimony,  we  are  not  inclined 
to  disturb  the  findings  of  fact.  The  court  found,  in  sub- 
stance, that  defendant  Duval  was  one  of  the  original  in- 
corporators and  a  large  stockholder  in  the  Blue  Star  Nav- 
igation Company ;  that  the  stockholders  resided  at  and  in 
the  vicinity  of  the  city  of  New  York;  that  the  company, 
when  organized,  elected  its  officers  from  the  stockholders, 
and  paid  large  salaries  to  them,  so  that  a  large  proportion 
of  the  amount  subscribed  by  the  stockholders,  if  not  all 
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such  amounts,  had  been  actually  repaid  to  them ;  that  the 
company  engaged  in  the  transportation  business  between 
Pacific  coast  ports,  and  also  had  trading  posts  on  the 
Yukon  river;  that  it  carried  on  its  business  during  the 
year  1898,  and  during  that  year  the  company's  affairs 
were  directed  by  R,  S.  Ryan ;  that  the  business  for  1898 
was  not  profitable,  though  during  that  season  business 
was  commenced  and  trade  connections  and  transportation 
business  established;  that  at  the  close  of  business  in  the 
year  1898,  the  stockholders  met  in  the  city  of  New  York, 
and  the  condition  and  affairs  of  the  corporation  were  con- 
sidered; that  the  stockholders  were  all  dissatisfied  with 
the  management  of  the  business,  and  thereupon  defendant 
Duval  was  elected  president,  and  was  practically  given 
full  charge  of  the  affairs  of  the  company ;  that  he  went  to 
Europe,  and  borrowed  a  further  sum  of  money  for  which 
stock  was  to  be  issued,  but  such  stock  as  a  matter  of  fact 
was  not  issued ;  that  from  the  money  borrowed  Duval  paid 
off  the  obligations  of  the  company  which  were  covered  by 
notes  to  the  company  indorsed  by  him  in  the  sum  of  $10,- 
000 ;  that  Duval  appointed  Fitch  general  manager  of  the 
company,  and  fixed  his  salary  at  the  sum  of  $200  a  month ; 
that  Duval  and  Fitch  kept  a  public  oflSce  of  the  corporation 
in  the  city  of  Seattle;  that  a  secretary  was  employed  at 
$200  per  month,  and  a  stenographer  at  $50  per  month,  and 
the  rent  of  the  office  was  $160  per  month;  that  they  occu- 
pied the  office  of  the  company,  using  its  stationery  and 
employees;  that  thereafter  they  continued  to  make  con- 
tracts in  the  name  of  the  company,  and  engaged  in  other 
business  for  the  company  in  addition  to  that  of  the  voyage 
of  the  Hera;  that  the  expenses  and  salaries  of  the  officers 
were  charged  up  to  the  navigation  company.  It  was  also 
found  that  Duval  and  Fitch,  in  connection  with  Byan, 
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through  the  oflSce  of  the  company,  purchased  supplies  and 
shipped  lumber  for  the  purpose  of  erecting  a  hotel  in 
Alaska ;  that  their  business  \vas  done  and  shipments  were 
made  in  the  name  of  the  company,  but  that  they  failed  to 
fully  disclose  the  nature  and  extent  of  the  business,  so 
that  the  court  is  unable  to  determine  the  amount  of  the 
lumber  or  the  supplies  and  stores  that  were  thus  shipped, 
or  the  various  sums  received  therefrom,  though  the  court 
found  a  large  sum  of  money  was  invested  in  the  venture 
and  a  large  amount  received  therefrom.  In  fine,  the 
court  concluded,  after  hearing  and  allowing  offsets  for 
expenditures  made  attending  the  voyage  of  the  Hera  and 
the  transportation  and  disposition  of  her  cargo,  that  the 
profits  of  that  venture  and  the  amount  appropriated  by 
Duval  and  Fitch  of  the  funds  of  the  corporation  was  $26,- 
560.34,  for  which  judgment  was  entered  against  the  said 
defendants  in  favor  of  the  receiver.  The  court  further 
found  that,  by  reason  of  the  concealment  and  failure  to 
account  for  the  proceeds  derived  from  the  hotel  and  other 
ventures,  as  mentioned,  Fitch  and  Duval  should  be  post- 
poned in  the  distribution  of  the  funds  from  the  Hera  ven- 
ture to  the  claims  of  other  creditors  of  the  corporation. 

Having  concluded  that  the  findings  of  fact  are  sustained 
by  the  record,  no  reversible  error  is  perceived  in  the  con- 
clusions of  law  or  the  decree,  and  it  is  affirmed. 

FuLLERTON,  Anders,  Dunbar  and  Mount,  JJ.,  con- 
cur. 
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[No.  3999.    Decided  December  10,  1901.] 

Kick  Nelson^  Respondent,  v.  S.  Willey  Steamship  & 
Navigation  Company,  Appellant, 

CONTBIBUTOBT  NBOUOENCB  —  WHEN  QUESTION  FOE  JURY. 

The  question  of  contributory  negligence  is  properly  one  for  the 
jury,  where  reasonable  men  may  fairly  arrive  at  different  conclu- 
sions from  the  state  of  facts  proven. 

MASTER     AND     SERVANT  —  ACTION     BY     SERVANT     FOR     PER80NAI.     IN- 
JURIES —  VARIANCE. 

In  an  action  for  negligence  in  which  the  complaint  alleges 
that  "the  first  mate  gave  the  order  to  the  deck  hands  to  take  in 
the  gang  plank;  that  before  said  deck  hands  could  get  to  the 
sides  of  said  gang  plank  to  lower  the  same  to  the  deck  as  was 
customary,  without  warning  said  officer  untied  the  rope  which 
held  said  gang  plank  to  the  dock/'  causing  it  to  slide  and  occa- 
sion the  injury  complained  of,  evidence  that  the  captain  blew  a 
short  blast  of  the  whistle,  which  means  to  take  in  the  gang 
plank,  and  that  the  mate,  without  any  warning,  let  the  plank 
go  so  that  it  came  down  on  plaintiff,  constitutes  but  an  immaterial 
variance,  since  the  order  was  given  the  mate  to  give  to  the  crew, 
and  was  so  understood  and  acted  upon  by  them. 

SAME  —  VICE  PRINCIPAL  ACTING   AS   FELLOW    SERVANT  —  LIABILITY  OF 
MASTER  FOR  NEGLIGENCE. 

The  failure  of  a  vice  principal  to  warn  the  servant  of  im- 
pending danger  known  to  him,  but  not  to  the  servant,  will  render 
the  master  liable  for  injuries  resulting  in  consequence,  though 
the  vice  principal  at  the  time  may  be  performing  the  duty  of  a 
fellow  servant  instead  of  a  duty  pertaining  to  his  employment  as 
a  vice  principal. 

SAME  —  INSTRUCTIONS. 

In  an  action  by  a  deck  hand  to  recover  for  injuries  received 
by  reason  of  the  negligence  of  the  first  mate  of  a  vessel,  an  in- 
struction that  the  mate  was  a  vice  principal  and  not  a  fellow 
servant  with  the  plaintiff,  was  proper,  where  it  was  alleged  and 
admitted  by  the  pleadings  that  the  mate  was  authorized  by  de- 
fendant to  hire  and  discharge  the  deck  hands,  with  authority  to 
superintend  and  direct  them  in  ap^d  about  the  work  for  which 
they  were  employed. 
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Appeal  from  Superior  Court,  King  County. — Hon. 
William  R.  Bell,  Judge.     Affirmed. 

George  C.  Israel,  for  appellant. 
Bogle  <&  Richardson,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Mount,  J. — On  June  18,  1900,  appellant  was  a  com- 
mon carrier  conducting  a  line  of  steamers  between  Olym- 
pia  and  Seattle,  in  this  state.  Respondent  was  an  ordi- 
nary deck  hand  on  board  the  "City  of  Aberdeen,"  one  of 
appellant's  steamers.  This  boat  carried  a  gangplank 
weighing  some  eight  or  nine  hundred  pounds,  for  use  in 
unloading  freight^  etc  While  this  steamer  was  lying  at 
her  dock  in  Olympia  on  the  date  mentioned,  the  gangplank 
was  standing  at  an  aiigle  of  forty-five  or  fifty  degrees,  con- 
necting the  steamer  with  her  dock.  When  the  boat  was 
about  ready  to  start  on  the  trip  from  Olympia  to  Seattle, 
the  captain  gave  a  short  blast  of  the  steamer's  whistle, 
which  was  a  signal  to  "take  in  the  gangplank  and  let  go 
the  lines."  At  the  blast  from  this  whistle  it  was  the  duty 
of  the  deck  hands  to  take  position  around  the  gangplank 
preparatory  to  taking  it  on  the  boat.  It  was  the  duty  of 
the  mate  (an  officer  on  board  said  boat)  to  direct  the  deck 
hands  in  and  about  this  work.  It  had  been  raining  some 
on  this  day,  and  the  deck  of  the  steamer  was  wet  and 
slippery.  There  were  four  deck  hands  on  board,  at  dif- 
ferent places  upon  the  vessel.  Upon  hearing  the  blast  of 
the  whistle,  all  proceeded  hastily  forward  in  obedience 
to  their  duties.  The  mate  was  on  the  dock,  and  proceeded 
to  loosen  the  end  of  the  gangplank  fastened  to  the  dock. 
As  the  mate  let  go  the  gangplank,  before  respondent  had 
an  opportunity  to  take  his  position,  and  without  warning 
to  him,  the  plank  came  sliding  in  on  the  deck,  by  reason 
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of  being  freed  by  the  mate,  and  caught  the  respondent, 
breaking  his  leg.  Upon  this  state  of  facts,  suit  was 
brought.  Upon  the  trial  a  jury  awarded  the  respondent 
damages  in  the  sum  of  $764.50.  From  a  judgment 
therefor,  this  appeal  is  prosecuted. 

The  evidence  is  conflicting  upon  the  point  whether  the 
gangplank  was  loosened  by  the  mate,  and  came  sliding  in 
on  the  deck  without  warning  to  respondent  in  time  to  es- 
cape it,  or  whether,  after  the  proper  warning  and  order 
had  been  given  by  the  mate,  the  other  three  deck  hands 
gave  the  plank  a  pull,  and  thereby  caused  the  same  to 
slide  in  upon  respondent.  Since  the  jury,  under  the  in- 
structions of  the  court,  must  have  found  for  the  appellant 
under  the  latter  state  of  facts,  we  assume  the  former  to 
have  been  established  at  the  trial.  Appellant  claims  (1) 
that  plaintiff's  evidence  shows  contributory  negligence  on 
his  part;  (2)  that  there  was  a  variance  between  the  proof 
and  the  allegations  of  the  complaint  with  reference  to  neg- 
ligence; (3)  that  the  negligence  shown  is  of  a  fellow 
servant;  and  (4)  error  in  the  instructions.  Plaintiff's 
allegation  of  negligence  in  his  complaint  is  as  follows: 

"That  on  said  day,  and  while  working  in  the  capacity  of 
deck  hand  for  said  defendant  upon  defendant's  said 
steamer,  the  'City  of  Aberdeen,'  then  lying  at  the  dock  at 
Olympia,  Washington,  said  first  mate  gave  the  order  to 
the  deck  hands  to  take  in  the  gangplank ;  that  plaintiff,  to- 
gether with  the  other  deck  hands,  immediately  started  to 
obey  said  order  of  said  officer;  that  before  said  deck 
hands  could  get  to  the  sides  of  said  gangplank  and  lower 
the  same  to  the  deck,  as  was  customary  when  said  order 
was  given,  and  without  warning  to  the  plaintiff,  or  with- 
out any  warning  whatever,  said  officer  untied  the  rope 
which  held  said  gangplank  to  said  dock,  whereupon  said 
gangplank  with  great  force  and  velocity  slid  across  the 
deck  of  said  steamboat,  and  struck  plaintiff  and  fractured 
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both  bones  of  his  right  leg  between  the  ankle  and  knee. 
.  .  .  That  it  is  the  duty  of  said  deck  hands  on  said 
steamboat  to  take  in  the  gangplank  when  ordered  by  said 
first  mate  so  to  do;  and  that,  when  injured  as  above  set 
out,  plaintiflF  was  working  in  the  scope  of  his  employ- 
ment." 

The  testimony  of  the  plaintiff  himself  in  support  of 
this  allegation  is  substantially  as  follows : 

"We  were  lying  at  the  dock,  unloading  and  discharging 
freight  and  taking  in  freight,  and  we  were  going  to  leave 
there,  and  I  was  busy  stowing  away  some  freight,  and  they 
blowed  a  short  whistle;  that  means  to  take  in  the  plank, 
let  go  the  lines,  etc.  I  ran  out,  and  there  was  two  or  three 
there  ahead  of  me,  and  when  I  came  out  he  [the  mate] 
was  just  ready  to  let  go  of  the  plank ;  and  I  stopped  for 
a  moment  to  see  what  he  is  going  to  do  about  it,  and  just 
as  I  stopped  there  for  a  second,  why,  he  let  the  plank  go. 
The  plank  came  down  right  across  the  deck.  When  I  saw 
the  plank  coming,  I  ran— ran  for  the  stairway— small 
stairway.  There  is  one  on  each  side  of  the  boat,  and  I 
wasn't  quick  enough  to  get  up  the  stairway — got  up  with 
one  foot,  the  other  one  he  caught  and  broke  him.  There 
was  a  whistle  blown ;  it  was  blown  up  in  the  pilot  house. 
It  was  a  signal  to  take  in  the  plank  and  let  go  the  lines. 
I  know  who  blew  the  whistle.  It  was  the  captain.  He 
was  in  the  pilot  house.  When  the  whistle  blew  the  mate 
was  upon  the  dock.  I  was  inside  the  boat,  down  below 
on  the  lower  deck.  I  was  probably  twenty  feet  from  the 
plank.  It  was  part  of  my  duty  to  take  in  the  plank.  It 
was  very  low  tide  at  the  time.  It  was  raining — kind  of  a 
bad  day;  the  deck  was  very  slippery — ^wet — everything 
was  wet.  The  gangplank  was  still  attached  to  the  slip  in 
the  dock.  I  couldn't  say  what  angle  it  was  standing  on, 
but  it  was  so  steep  that  nobody  could  walk  upon  it.  The 
gangplank  was  fastened  in  the  slip  by  the  lanyards  tied  to 
cleats  in  the  slip.  There  was  three  men  besides  myself 
on  that  steamer.  When  the  whistle  is  blown  it  is  the  duty 
of  the  deck  hands  and  stevedore  to  get  around  and  get  the 
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plank  in  first,  and  then  go  for  the  lines,  and  get  the  lines 
in,  let  go  the  lines,  etc.  They  never  appoint  a  certain 
man  to  untie  or  release  the  upper  end  of  the  gangplank 
from  the  fastenings  in  the  slip  on  the  dock,  but  generally 
the  last  man  on  the  dock  does  it;  something  like  that. 
Sometimes  the  mate  sends  a  man  up  to  do  it,  but  they  go 
of  their  o^vn  accord  most  of  the  time.  The  first  mate  is 
the  officer  of  the  steamer  that  has  charge  of  these  opera- 
tions. The  first  mate  had  charge  of  it  on  this  boat.  There 
was  no  one  else  on  the  dock  except  the  mate.  It  is  the 
custom  on  this  boat,  in  case  of  low  tide,  or  so  on,  the 
mate  always  sings  out,  'Easy  the  plank  down,*  or  'Lower 
her  down,' — either  way.  In  this  case  he  did  not  give  any 
of  these  directions.  I  looked  up  in  the  slip,  and  saw 
the  mate  untie  the  rope.  I  was  watching  for  him  to  give 
orders  to  get  around  the  plank  and  lift  her  down.  I  was 
right  at  the  end  of  the  plank,  looking  at  him  untie  it.  I 
knew  the  plank  was  coming  in.  I  didn't  know  he  was  go- 
ing to  drop  it.  I  was  waiting  for  him  to  give  the  order 
to  go  up  and  lower  it  down.  I  didn't  dream  he  was  going 
to  let  it  go." 

There  were  other  witnesses  to  the  same  effect.  While 
there  may  arise  from  this  evidence  the  inference  that  the 
plaintiff  contributed  to  the  injury  by  reason  of  waiting 
for  the  order,  yet  this  inference  would  depend  upon  the 
length  of  time  he  waited,  and  whether  any  such  inference 
arises  or  not  depends  upon  the  construction  given  his  lan- 
guage. 

"When  the  question  arises  upon  a  state  of  facts  on  which 
reasonable  men  may  fairly  arrive  at  different  conclusions, 
the  fact  of  negligence  cannot  be  determined  until  one  or 
the  other  of  those  conclusions  has  been  drawn  by  the  jury. 
The  inferences  to  be  drawn  from  the  evidence  must  either 
be  certain  and  incontrovertible,  or  they  cannot  be  decided 
upon  by  tlie  court."  Detroit  &  M.  E.  R.  Co.  i\  Van 
Steinhurg,  17  Mich.  99. 
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This  question  was,  under  the  evidence,  properly  left 
to  the  jury. 

2.  The  allegation  of  negligence  is  that  "the  first  mate 
gave  the  order  to  the  deck  hands  to  take  in  the  gangplank ; 
.  .  .  that  before  said  deck  hands  could  get  to  the  sides 
of  said  gangplank  to  lower  the  same  to  the  deck,  as  was 
customary,  .  .  .  without  warning  .  .  .  the  said 
officer  untied  the  rope  which  held  the  said  gangplank  to 
the  deck,  whereupon  the  same  with  great  force,"  etc.  The 
proof  is  that  the  captain  blew  a  short  blast  of  the  whistle, 
which  means  to  take  in  the  gangplank ;  that  the  mate,  with- 
out any  warning,  let  the  plank  go  so  that  it  came  down  upon 
the  plaintiff,  etc.  Certainly  this  is  not  a  material  vari- 
ance, under  §  4949,  Bal.  Code;  nor  a  failure  of  proof  as 
defined  by  §  4951.  Whether  the  captain  gave  the  order 
to  the  mate,  and  the  mate  to  the  crew,  or  whether  the  crew 
took  the  order  directly  from  the  whistle,  is  of  no  conse- 
quence. All  evidently  understood  what  was  meant  when 
the  whistle  was  sounded,  and  the  crew,  no  doubt,  assumed 
that  the  mate  would  do  his  duty.  Whether  the  mate  ac- 
tually gave  the  order  or  not,  the  fact  is  still  the  same, — 
that  the  order  was  given  him  to  give  to  the  crew,  and  was 
understood  and  acted  upon  by  the  crew. 

3.  Appellant  argues  that  even  if  the  mate  of  the  vessel 
is,  in  law,  a  vice  principal,  still  since  the  injury  com- 
plained of  was  caused  by  such  vice  principal  performing  a 
duty  not  pertaining  to  his  employment  as  such,  but  one 
appertaining  and  belonging  to  a  deck  hand,  that  he  was 
for  that  reason  a  fellow  servant  in  regard  to  that  employ- 
ment. The  rule  contended  for  cannot  apply  here.  It 
was  not  the  negligence  of  a  deck  hand  which  caused  the 
injury,  because  the  negligence  which  caused  the  injury 
was  not  the  mere  act  of  untying  the  gangplank,  or  of  let- 
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ting  it  fall  upon  the  deck  of  the  vessel,  but  was  the  fail- 
ure to  warn  respondent  of  impending  danger  known  to  the 
master,  and  not  to  the  servant  It  was  necessary  in  the 
operation  of  the  boat  to  loosen  the  gangplank  and  take 
the  same  aboard,  so  that  the  vessel  might  proceed  upon 
her  voyage.  It  was  the  duty  of  the  deck  hands  to  do  this 
work,  but  it  was  the  duty  of  the  master  to  say  when  and 
how  this  should  be  done,  and  direct  the  deck  hands  there- 
in. If  the  principal  had  taken  a  deck  hand,  a  fellow  ser- 
vant of  plaintiff,  on  the  dock,  and  wilfully  or  carelessly 
directed  this  fellow  servant  to  drop  a  gangplank  upon  the 
deck  of  the  vessel,  where  the  respondent  and  other  deck 
hands  were,  and  where  their  duty  called  them,  and  where, 
without  knowledge  or  warning,  the  gangplank  was  pre- 
cipitated upon  them  and  caused  injury,  can  it  be  said 
that  because  the  injury  was  done  by  a  fellow  servant,  who 
obeyed  the  order  of  a  principal,  the  principal  would  not 
be  liable?  Surely  not;  because  the  injury  in  that  event 
would  be  caused  by  the  n^ligent  or  wilful  order  of  the 
master,  and  his  failure  to  perform  a  duty,  viz.,  to  warn 
his  servants  of  impending  danger.  So  it  is  here.  The 
negligence  complained  of  is  that  the  mate,  by  not  warning 
plairdiff  that  he  was  intending  to  drop  the  gangplank, 
either  by  his  own  hand  or  by  the  hand  of  another,  upon 
the  deck  where  respondent  was,  and  where  it  was  his  duty 
to  be,  caused  the  injury.  This  was  not  the  act  of  a  fel- 
low servant,  but  the  act  of  the  principal.  The  mate, 
under  such  circumstances,  was  not  a  fellow  servant  with 
the  respondent.  Shearman  &  Kedfield,  Negligence  (5th 
ed.),  §  233;  Grand  Trunk  Ry.  Co.  v.  Cummings,  106  TJ. 
S.  700  (1  Sup.  Ct.  493) ;  Metropolitan,  etc.,  R.  R.  Co.  v, 
Shola,  183  111.  454  (56  K  E.  171,  75  Am.  St.  Rep. 
120). 
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4.  It  18  claimed  that  the  court  erred  in  instructing  the 
jury  that  the  mate  was  a  vice  principal,  and  not  a  fellow 
servant  with  the  respondent,  and  that  this  instruction 
was  an  invasion  of  the  province  of  the  jury.  It  is  alleged 
in  the  complaint  and  admitted  by  the  answer,  ^^that  such 
oflScer  was  authorized  by  said  defendant  to  hire  and  dis- 
charge the  deck  hands  on  said  boat,  with  authority  to 
superintend  and  direct  said  deck  hands  in  and  about  the 
work  for  which  they  were  employed.  The  evidence  as  to 
the  authority  of  the  mate  was  not  disputed.  It  was  there- 
fore conceded  that  the  mate  had  general  supervision  over 
the  deck  hands,  with  power  to  employ  and  discharge  them, 
and  to  direct  their  movements.  This,  therefore,  became 
a  question  of  law  for  the  court,  and  not  of  fact  for  the 
jury.       The  instruction  was  proper. 

Several  other  errors  are  argued  by  appellant,  arising 
out  of  instructions  of  the  court  to  the  jury ;  but  these  er- 
rors are  based  on  principles  already  considered  herein,  and 
it  is  not  necessary  to  further  discuss  them.  The  instruc- 
tions, as  a  whole,  fairly  state  the  law  involved  in  this  case, 
and  are  based  upon  the  evidence. 

We  find  no  error  in  the  record.  The  case  will  be  af- 
firmed. 

Reavis,  C.  J.,  and  Dtinbae,  Hadlby^  Fullerton,  An- 
ders and  White,  JJ.,  concur. 


[No.  4060.     Decided  December  10,  1901.] 

Frank  X.  Schreiner,  Respondent,  v.  Peter  Emel,,  Ap- 

pellant. 

APPEAL  —  AMOUNT  IN  CONTROVKRST  —  JUDGMENT  AGAINST  GARNISHEE. 

Where  the  pleadings  In  an  action  against  a  garnishee  fall  to 
show  the  amount  claimed  to  he  due  from  the  garnishee  to  the 
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principal  debtor,  and  the  amount  cannot  be  in  any  way  deter- 
mined from  the  record,  the  findings  of  the  trial  court  as  to  the 
amount  of  such  indebtedness  are  controlling,  and  where  the 
amount  is  thereby  shown  to  be  below  |200,  an  appeal  will  be  dis- 
missed, although  the  amount  in  controversy  in  the  original  ac- 
tion, to  which  the  garnishment  proceeding  is  auxiliary,  may  be 
in  excess  of  |200. 

Appeal  from  Superior  Court,  King  County. — Hon. 
G.  Meade  Emory,  Judge.    Appeal  dismissed.   • 

George  McKay  and  Morris  &  Southard,  for  appellant. 
Byers  &  Byers,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

White,  J. — There  is  no  statement  of  facts  in  the  rec- 
ord. Eespondent  moves  to  dismiss  the  appeal  because 
the  amount  in  controversy  is  less  than  $200,  and  for 
other  reasons.  The  respondent  recovered  a  judgment  in 
the  superior  court  of  King  county,  against  one  Frank 
Emel,  for  the  sum  of  $389.  After  the  recovery  of  this 
judgment,  a  v^rit  of  garnishment  was  sued  out  in  said 
court  against  Peter  Emel  on  an  affidavit  reciting  the  re- 
covery of  the  judgment,  and  that  Peter  Emel  was  in- 
debted to  Frank  Emel,  etc.  After  the  service  of  the  writ 
of  garnishment  on  Peter  Emel,  he  answered  by  denying 
that  he  was  indebted  to  Frank  Emel.  This  was  contro- 
verted by  the  reply  affidavit  of  respondent.  No  other 
pleadings  were  filed  or  ordered  by  the  court  to  be  filed. 
On  the  issues  made  by  the  denial  of  such  indebtedness 
and  the  reply  affidavit  of  respondent,  a  trial  was  had  with- 
out a  jury,  the  same  being  waived.  The  court  made  its 
findings  of  fact  and  conclusions  of  law,  and  gave  judg- 
ment thereon  in  favor  of  the  respondent  and  against  the 
appellant  for  $35. 
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It  is  true  that  the  writ  of  garnishment  was  in  aid  of  the 
original  judgment,  but  the  proceeding  against  the  gar- 
nishee by  the  respondent  in  the  court  below  constituted, 
as  far  as  the  garnishee  was  concerned,  an  independent 
civil  action  at  law  for  the  recovery  of  a  money  judgment 
against  the  garnishee.  The  amount  in  controversy  in 
this  action  was  the  amount  claimed  to  be  due  from  the 
garnishee  to  Frank  Emel,  for  whiqji  the  respondent  was 
entitled  to  recover  a  judgment  against  the  garnishee  up 
to  the  amount  of  respondent's  judgment  against  Frank 
Emel.  This  amount  might  be  more  or  less  than  $200,  but 
the  amount  must  exceed  $200,  or  this  court  has  not  juris- 
diction; and  it  must  affirmatively  appear  somewhere  in 
the  record  that  the  amount  claimed  to  be  due  from  the 
garnishee  to  the  debtor  exceeds  $200  before  this  court 
will  assume  jurisdiction.  Where  the  pleadings  in  a  pro- 
ceeding like  the  one  under  consideration  fail  to  show  the 
amount  claimed  to  be  due  from  the  garnishee  to  the  prin- 
cipal debtor,  and  the  evidence  is  not  before  this  court, 
and  the  amount  cannot  be  otherwise  determined  from  the 
record,  we  are  controlled  by  the  findings  of  the  court  be- 
low. In  this  case  the  amount  found  to  be  due  from  the 
garnishee  to  the  principal  debtor,  and  for  which  judg- 
ment was  rendered  against  the  garnishee  in  favor  of  the 
creditor,  was  $36.  This  court  therefore  had  not  juris- 
diction, and  the  appeal  must  be  dismissed. 

We  have  not  considered  the  other  objections  to  the  juris- 
diction of  this  court. 

The  appeal  is  dismissed,  with  costs  to  the  respondent 

Reavis^  C.  J-,  and  Dunbar,  Hadlet,  Fullerton,  An- 
ders and  Mount,  JJ.,  concur. 
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Joseph  Dickman,  Appellant,  v.   Paul  Steobach,  De- 
fendant; D.  M.  Dbumuelleb  et  al..  Respondents.  ' 

ACTION  ON  GUABDIAN'S  BOND  —  LIMITATIONS. 

A  bond  given  by  a  guardian  conditioned  to  account  for  the 
proceeds  of  sale  of  his  ward's  real  estate,  under  Bal.  Code,  S  6427, 
prescribing  the  statutory  duties  of  guardians  of  insane  persons, 
is  not  an  obligation  in  Itself,  but  merely  operates  as  collateral 
security  for  the  proper  discharge  of  the  duties  imposed  on  him 
by  statute;  and  an  action  for  the  breach  of  such  duties  would  be 
governed  by  the  statute  of  limitations  barring  the  commence- 
ment of  actions  "upon  a  contract  or  liability,  express  or  implied, 
which  is  not  in  writing,  and  does  not  arise  out  of  any  written 
instrument." 

Appeal  from  Superior  Court,  Spokane  County. — Hon. 
Leandeb  H.  Prather,  Judge.    Affirmed. 

Robertson,  Miller  &  Roserihaupt,  for  appellant. 
Graves  &  Graves,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

DuNBAB,  J. — On  the  12th  day  of  May,  1888,  appellant 
was  adjudged  to  be  insane  by  the  probate  court  of  Spokane 
county,  and  the  defendant,  Paul  Strobach,  was  appointed 
guardian  of  his  person  and  estate,  and  duly  qualified. 
The  appellant,  at  the  time,  was  the  owner  of  certain  real 
estate  in  the  city  of  Spokane.  On  the  15th  day  of  June, 
1889,  on  tie  hearing  of  the  application  of  said  guardian, 
the  real  estate  was  ordered  sold,  and  the  proceeds  invested 
for  the  benefit  of  appellant.  The  order  of  sale  was  con- 
ditioned that  the  said  guardian  enter  into  a  good  and  suffi- 
cient bond,  with  good  and  sufficient  sureties,  in  the  sum 
of  $2,000,  conditioned  to  faithfully  execute  his  trust  and 
sell  said  real  property  as  required  by  law;  and,  there- 
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after^  on  the  2l8t  day  of  June^  1889,  a  bond  in  the  sum 
of  $2,000  was  executed  by  the  said  guardian,  as  princi- 
pal, and  the  respondents  Drumheller  and  Cowley,  as  sure- 
ties, conditioned  as  required  by  law,  which  bond  was  ap- 
proved  by  the  probate  court,  filed  in  said  court,  and  re- 
corded as  required  by  law.  On  the  26th  day  of  July,  the 
property  was  sold  by  the  guardian  for  $1,850,  and  no 
account  of  the  proceeds  was  ever  made  by  him.  After- 
wards, upon  a  petition  setting  up  this  fact,  it  was  found 
that  the  guardian  had  in  his  possession  the  sum  of 
$1,106.14,  which,  with  the  compound  interest  thereon, 
amounted  to  the  sum  of  $2,395.99.  On  the  24th  day  of 
September,  1897,  an  order  was  made  by  the  superior  court 
of  Spokane  county,  directing  the  defendant  Paul  Stro- 
bach  to  pay  the  plaintiff  the  amount  which  was  found  due 
him.  This  action  was  begun  on  the  12th  day  of  Decem- 
ber, 1900,  against  the  guardian  and  sureties,  upon  the 
bond  execiited  by  him  for  the  sale  of  said  real  estate.  The 
guardian  defaulted,  and  respondents  demurred  to  the 
amended  complaint  on  the  ground  that  the  plaintiff  had 
no  legal  capacity  to  sue,  that  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  and  that  the 
action  was  not  commenced  within  the  time  limited  by  law, 
which  demurrer  was  sustained  by  the  court.  Appellant 
electing  to  stand  upon  his  pleadings,  judgment  of  dis- 
missal was  entered,  and  appeal  followed. 

The  question  involved  in  this  case  is  whether  or  not 
this  case  is  controlled  by  the  statute  of  limitations  limiting 
to  six  years  an  action  upon  a  contract  in  writing  or  liabil- 
ity, express  or  implied,  arising  out  of  a  written  agree- 
ment (§4798,  Bal.  Code),  or  §4800,  limiting  to  three 
years  an  action  upon  a  contract  or  liability,  express  or  im- 
plied, which  is  not  in  writing,  and  does  not  arise  out  of 
any  written  instrument.    It  was  decided  by  this  court  in 
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Spokane  County  v.  Prescott,  19  Wash.  418  (53  Pac.  661, 
67  Am.  St.  Rep.  733),  that  where  the  duties  of  an  officer 
are  prescribed  by  statute,  and  to  secure  their  proper  per- 
formance, an  official  bond  is  given  by  him,  such  bond  cre- 
ates no  obligation  in  itself,  but  merely  operates  as  col- 
lateral security  for  the  proper  discharge  of  his  official  du- 
ties ;  and  that  an  action  on  the  bond  on  account  of  a  breach 
of  official  duty  would  not  be  an  action  on  a  written  con- 
tract and  would,  consequently,  be  barred  under  the  stat- 
utory limitation  of  three  years,  upon  the  commencement 
of  actions  upon  a  contract  or  liability,  express  or  implied, 
which  is  not  in  writing,  and  does  not  arise  out  of  any 
written  instrument.  That  action  was  upon  the  bond  of 
the  treasurer  of  Spokane  county.  But  it  is  insisted  by 
appellant  that  the  case  of  Spokane  County  v.  Prescott, 
supra,  is  not  controlling  in  the  case  at  bar ;  that  the  bond 
in  question  here  is  not  the  bond  which  the  guardian  is  re- 
quired to  give  when  his  appointment  is  made,  but  a  bond 
for  the  sale  of  real  estate;  that  it  was  not  a  bond  which 
he  was  required  to  give,  or  that  his  sureties  were  com- 
pelled to  sign,  and  was  not  a  bond  for  the  performance 
of  any  collateral  duty  by  the  guardian,  but  a  bond  to  ac- 
count for  the  proceeds  of  the  sale  of  real  estate ;  that  it  is 
in  no  sense  an  official  bond,  but  a  mere  voluntary  obliga- 
tion. We  do  not  think  this  distinction  can  be  maintained. 
It  was  said  in  Spokane  County  v.  Prescott-, 

"The  statute  of  this  state  prescribes  the  duties  of  the 
county  treasurer.  The  essence  of  this  action  is  for  the 
breach  of  those  statutory  duties  imposed  upon  the  treas- 
urer. His  duties  under  the  statute  were  not  contractual. 
Here,  at  any  rate,  is  an  express  obligation  imposed,  and 
an  express  liability  for  the  breach  of  the  obligation." 

The  same  may  be  said  of  the  case  at  bar.  Section  6427, 
Bal.  Oode,  provides  that  the  guardian  shall  manage  and 
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administer  the  effects  of  the  insane  person  to  the  best  ad- 
vantage according  to  the  law,  and  that  he  will  faithfully 
discharge  all  duties  as  such  guardian  which  may  by  law 
or  by  the  order,  sentence  or  decree  of  any  court  of  com- 
petent jurisdiction  devolve  upon  him.     The  duty  in  this 
instance  devolved  upon  him  to  sell  the  real  estate  of  the 
insane  person  under  the  order  of  the  court,  and  it  will  not 
be  said  that  the  court  making  the  order  was  not  a  court 
of  competent  jurisdiction,  and  had  not  jurisdiction  of  the 
subject  matter  of  the  order.     It  is  true  that  the  bond 
under  discussion  was  not  the  original  bond  given  by  the 
guardian,  but  it  was  a  bond  given  by  order  of  the  court. 
The  guardian  obeyed  the  order  of  the  court  in  this  re- 
spect, as  he  was  bound  to  do  under  the  general  provisions 
of  the  law,  or  be  removed  from  his  office.     True,  it  was 
not  a  bond  that  the  sureties  were  compelled  to  sign,  but 
sureties  are  not  compelled  to  sign  any  bond.    It  was,  how- 
ever, a  bond  for  the  performance  of  a  collateral  duty. 
The  collateral  duty  was  the  sale  of  the  land  which  was 
found  by  the  court  to  be  necessary  for  the  benefit  of  the 
estate.     Guardians,  before  entering  upon  their  duties  un- 
der the  law,  are  compelled  to  enter  into  a  bond  with  the 
state  of  Washington  in  such  sum  and  with  such  security 
as  the  court  shall  approve,  conditioned  that  they  will  take 
proper  care  of  such  insane  person,  and  manage  and  ad- 
minister his  effects  to  the  best  advantage  according  to 
law.     It  would  not  do  to  say  that  the  court  upon  a  con- 
tingency arising  could  not  compel  a  guardian  to  give  an 
additional  bond.     Outside  of  the  inherent  power  that  pro- 
bate courts  have  over  estates  of  deceased  persons,  minors 
and  the  insane,  which  powers  are  treated  of  in  chapter  16, 
title  "Of  the  Subject  Matter  Within  the  Jurisdiction  of 
Probate  Courts/'  American  Law  of  Administration,  bv 
Woerner,  where  it  is  held  that  logically  the  jurisdiction 
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of  probate  courts  extended  to  all  matters  necessarily  in- 
volved in  the  disposition  of  the  estates, — ^ample  authority 
is  given  by  statute  to  enforce  any  orders  for  the  protec- 
tion and  best  interests  of  the  estate.  It  might  as  well  be 
said  that,  if  an  additional  estate  were  discovered,  and  the 
statute  makes  it  the  duty  in  such  case  for  the  guardian 
to  report  an  additional  inventory,  no  power  would  exist 
in  the  court  to  demand  an  additional  bond  of  the  guardian. 
And  if  the  court  has  the  power  to  order  an  additional 
bond,  the  power  or  authority  is  the  authority  of  the  law, 
and  the  obligation  is  not  voluntary  but  is  an  obligation 
imposed  by  law.  Therefore  the  foundation  of  the  action 
is  not  a  violation  of  the  terms  of  a  voluntary  contract,  but 
is  the  wrongs  committed  by  the  guardian  in  the  violation 
of  his  official  duties;  and  the  bond  is  simply  a  collateral 
security  for  the  enforcement  of  the  trust  Indeed,  if 
there  was  no  legal  compulsion,  the  bond  which  was  actu- 
ally given  was  given,  not  with  regard  to  any  contractual 
relation  existing  between  the  parties, — for  there  was  no 
contractual  relation  existing  between  the  sureties  and  the 
state  of  Washington,  the  pledgee  of  the  bond, — ^but,  as  i? 
recognized  by  its  terms,  it  is  given  as  security  for  the 
faithful  performance  of  the  official  duties  of  the  guar- 
dian. The  order  of  the  court  was  that  the  bond  should  be 
conditioned  to  faithfully  execute  his  trust  as  required  by 
law,  and  the  condition  of  the  bond  was  to  the  same  ef- 
fect,— that  he  should  make  due  and  proper  return  and 
account  of  the  funds  realized  from  the  sale  of  the  estate. 
So  that  the  holding  in  the  Prescott  Case  that,  where  there 
is  no  obligation  other  than  that  arising  from  the  bond, 
and  where  the  obligation  does  not  exist  independently 
of  the  bond,  the  bond  is  but  collateral  security  for  its 
performance  and  the  cause  of  action  arises  from  the  ex- 
trinsic obligation,  is  pertinent  to  the  state  of  facts  here; 
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for  certainly  the  obligation  sued  upon  in  this  case  does 
not  exist  independent  of  the  bond,  but  is  an  obligation 
created  solely  by  the  bond,  and  one  which  relates  exclu- 
sively to  the  official  duties  of  the  guardian  in  his  rela- 
tions to  the  law.  We  think  the  case  cannot  in  any  man- 
ner be  distinguished  from  the  Prescott  Case,  and  the  de- 
murrer was,  therefore,  properly  sustained. 

With  this  view  of  the  case  it  is  not  necessary  to  enter 
into  a  discussion  of  the  other  points  involved.  The  judg- 
ment will  be  affirmed. 

Reavis,  C.  J.,  and  Hadley^  Fullerton,  Anders, 
White  and  Mouxt,  JJ.,  concur. 


[No.  3048.     Decided  December  13,  1901.] 

F.  X.  SciiREiNER,  Respondent,  v.  Jane  Doe  Stanton, 

Appellant. 

LANDIX)RD    AND    TENANT  —  UNLAWFUL    DETAINER  —  ACTION    BY    LANI>- 
LOBD  AFTER  LEASE  TO  THOD  PARTY. 

A  landlord  may  maintain  an  action  of  unlawful  detainer 
against  a  tenant  holding  over,  although  the  landlord  may  have 
leased  the  premises  to  other  parties  ( Capital  Brewing  Co.  v.  Cros- 
hie,  22  Wash.  269,  distinguished). 

SAME  —  MONTHLY   TENANCY  —  WHAT  CONSTITUTES. 

Under  Bal.  Ck)de,  §  4569,  which  provides  that  "when  premises 
are  rented  for  an  indefinite  time,  with  monthly  .     .     rent 

reserved,  such  tenancy  shall  be  construed  to  be  a  tenancy  from 
month  to  month,"  an  agreement  by  a  landlord  to  an  assignment 
of  a  parol  lease  for  an  indefinite  period,  under  which  rent  was 
payable  monthly,  would  not  create  other  than  a  monthly  tenancy, 
where  the  landlord  merely  agreed  that  the  assignment  was  "all 
right  as  long  as  she  pays  her  rent  and  keeps  a  straight  house." 

PARTIES  —  MISNOMER  —  WAIVER  OF  ERROR. 

The  misnomer  of  defendant  is  immaterial,  where  she  answers 
and  defends  without  objection,  and  Judgment  is  entered  against 
her  under  her  true  name. 
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Appeal    from   Superior  Court,   King    County. — Hon. 
William  R  Bell,  Judge.    Affirmed. 

Thomas  S.  Ellis  and  Boot,  Palmer  &  Brown,  for  ap- 
pellant. 

Fred  H.  Peterson,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  C.  J. — Action  for  unlawful  detainer.  In  June, 
1900,  respondent  leased  a  lodging  house  in  Seattle  to  one 
Malacord  at  a  monthly  rental  of  $75,  payable  monthly  in 
advance.  Malacord  had  purchased  the  furniture  in  the 
lodging  house,  and  gotten  a  verbal  assignment,  which  was 
consented  to  by  respondent,  of  a  similar  lease  from  a  for- 
mer tenant.  After  an  occupancy  of  some  two  weeks, 
Malacord  sold  the  furniture  in  the  lodging  house  to  ap- 
pellant for  the  sum  of  $1,850,  and  verbally  assigned  his 
tenancy  to  appellant.  In  November,  1900,  respondent 
caused  notice  to  be  served  upon  appellant  to  surrender 
possession  of  the  premises.  On  December  1,  1900,  re- 
spondent instituted  this  action,  alleging  a  tenancy  by 
appellant  from  month  to  month,  and  the  required  notice 
to  surrender  the  same,  and  the  unlawful  detention  thereof, 
and  demanded  possession  of  the  premises  and  damages, 
and  that  the  damages  found  be  doubled  by  the  court. 
Appellant  answered  and,  in  substance,  denied  that  the 
tenancy  was  from  month  to  month,  and  averred  that 
an  agreement  was  made  that  appellant  should  have  the 
lodging  house  as  long  as  she  paid  the  rent  and  kept  a 
respectable  house.  The  answer  also  set  up  affirmatively 
that  the  inducement  for  the  appellant  to  purchase  the  fur- 
niture in  the  lodging  house  was  that  she  might  have  the 
possession  of  the  same  thereafter  so  long  as  the  rent  was 
paid  and  the  house  was  conducted  respectably;  that  the 
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assignment  by  Malacord  of  the  tenancy  to  appellant  was 
made  with  the  full  knowledge  and  consent  of  the  respond- 
ent, who  was  consulted  relative  thereto. 

At  the  trial  defendant  offered  a  supplementary  answer, 
setting  up  that  before  the  commencement  of  the  suit 
plaintiff  had  executed  and  delivered  valid  leases  to  the 
lodging  house  to  other  parties,  which  leases  gave  a  right 
of  possession  to  the  premises  for  the  period  of  two  years 
from  and  after  the  1st  of  December,  1900,  and  alleging 
that  plaintiff  had  not  now  the  right  to  the  possession  of 
the  premises,  and  was  not  a  party  in  interest  in  the  matter 
of  the  possession  of  the  premises.  The  court  refused  to 
allow  the  supplementary  answer  to  be  filed,  on  the  ground 
that  it  did  not  state  any  defense ;  and  the  court  also  ruled 
out  any  testimony  with  reference  to  the  leases  made  by 
plaintiff  to  other  parties.  It  is  urged  by  counsel  for  the 
appellant  that  plaintiff,  having  executed  leases  to  other 
parties,  which  gave  them  a  right  of  possession  to  the 
premises,  cannot  now  maintain  this  action;  and  the  case 
of  Capital  Brewing  Co.  v.  Crosbie,  22  Wash.  269  (60 
Pac.  662),  is  cited.  In  that  case  the  court  determined 
that  the  notice  to  quit  and  the  action  to  obtain  possession 
of  the  leased  premises  might  be  maintained  by  one  hold- 
ing a  valid  lease  to  the  premises, — that  is,  one  entitled  to 
receive  the  rent  for  the  same;  but  that  case  does  not 
determine  that  the  landlord  may  not  maintain  the  action 
to  recover  possession  of  the  premises.  Referring  to  §  5527, 
Bal.  Code,  it  was  observed  that  subdivision  3  of  this  same 
section  provided,  that  notice  for  the  payment  of  rent  or 
the  surrender  of  the  detained  premises  may  be  given  in 
behalf  of  the  person  entitled  to  the  rent,  upon  the  person 
owing  the  same.  But  we  are  inclined  to  view  the  interest 
of  landlord  and  tenant  in  the  possession  as  one,  and  the 
landlord  must  deliver  the  possession  to  his  tenant.     The 
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tenant  may,  under  the  ruling  in  Capital  Brewing  Co.  v, 
Croshie,  supra,  institute  his  action  to  recover  possession ; 
but  the  obligation  of  the  landlord  is  to  deliver  the  possession 
to  him.  We  think  the  landlord  has  sufficient  interest  in  the 
possession  to  maintain  the  action.  In  Commissioners  v, 
Barnard,  98  Cal.  199  (32  Pac.  982),  it  was  determined, 
in  unlawful  detainer  against  a  tenant  holding  over,  an 
outstanding  lease  by  the  landlord  to  a  third  person,  under 
whom  the  tenant  does  not  claim,  is  no  defense.  See  Fin- 
cent  V.  Defield,  98  Mich.  84  (56  X.  W.  1104). 

It  is  also  urged  that  there  was  a  misnomer  in  the 
name  of  the  appellant.  The  suit  was  against  Jane  Doe 
Stanton,  her  real  name  is  Delia  J.  Stanton,  but  she  an- 
swered and  defended  without  objection,  and  there  is  no 
merit  in  the  contention  that  the  judgment  is  not  against 
the  right  person. 

But  the  main  defense  urged  upon  the  merits  is  that  the 
tenancy  was  for  a  longer  period  than  one  month,  and  that 
such  extended  tenancy  was  the  material  inducement  for 
appellant's  purchase  of  the  furniture  in  the  lodging  house 
from  Malacord.  We  have  examined  the  evidence,  and 
can  find  no  statement  from  any  of  the  witnesses  that  in- 
dicates any  inducement  made  by  the  respondent;  in  fact, 
there  is  but  little,  if  any,  conflict  between  the  witnesses 
testifying  upon  what  was  said  between  appellant  and  re- 
spondent relative  to  the  tenancy.  Malacord,  a  witness 
for  appellant,  said  with  reference  to  his  tenancy: 

"I  went  and  paid  the  rent,  and  Mr.  Schreiner  told  me 
that  I  could  stay  there  as  long  as  I  wanted  to, — as  long 
as  I  was  keeping  a  decent  house  and  paying  rent." 

Malacord  stayed  in  possession  eleven  days,  sold  his  fur- 
niture, and  verbally  assigned  his  tenancy  to  the  appellant. 
Malacord  and  the  appellant  and  Royal,  a  real  estate  agent, 
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then  went  to  see  respondent,  and  according  to  the  state- 
ment of  appellant's  witnesses  the  conversation  was  be- 
tween Koyal,  the  real  estate  agent,  and  respondent. 
Royal's  testimony  is  as  follows: 

^^A.  Well,  first  this  gentleman  who  sold  out  the  place 
to  Mrs.  Stanton,  and  Mrs.  Stanton  and  myself  went  down 
to  see  Mr.  Schreiner ;  stepped  aronnd  to  the  side  door  and 
found  Mr.  Schreiner  was  busy,  and  then  we  stepped  to  a 
side  back  room,  right  opposite  the  side  door,  and  waited 
a  little  while  to  see  him ;  and  after  waiting  a  little  while, 
we  got  up,  I  believe,  and  went  out  on  the  walk  in  front; 
and  I  left  Mrs.  Stanton  standing  on  the  walk  in  front  of 
the  saloon  and  the  lodging  house  that  she  was  purchasing, 
and  went  in  to  see, — went  in  with  Mr.  Malacord  to  speak 
with  Mr.  Schreiner.  Mr.  Schreiner  was  standing  alone 
at  his  desk,  or  behind  the  bar  or  desk,  in  the  front  of  the 
saloon.  I  stepped  up  to  him  and  spoke  to  him ;  he  stopped 
and  leaned  over,  in  a  business  like  way,  promptly ;  and  I 
told  him  Mr.  Malacord  had  an  opportunity  to  sell  out  to 
Mrs.  Stanton,  and  asked  him  if  it  was  satisfactory.  Mr. 
Schreiner  replied, — he  says, — ^It  is  all  right  as  long  as 
she  pays  her  rent  and  keeps  a  straiirht  house.'  ^Well,'  I 
said,  ^As  to  the  straight  house  and  the  ability  to  pay 
rent,  perhaps  you  had  best  meet  the  lady  and  talk  it  over 
with  her.'  He  said,  'Xo,  I  don't  care  to' ;  he  says,  ^I  am 
here  in  the  house  all  the  time  myself,  and  if  things  are 
not  run  straight  I  will  know  it.'  I  asked  him  then  if  he 
would  like  some  references.  Mrs.  Stanton  had  come  to 
me  with  references,  financially  and  otherwise,  that  were 
quite  satisfactory ;  so  I  asked  him  that  question.  He  says, 
*No,  I  am  here  all  the  time.'  That  was  the  full  extent 
of  it,  it  was  all  done  in  about  the  time  I  am  taking  here 
now ;  that  was  about  all  there  was  of  it," 

Certainly  the  evidence,  without  controversy  showed  that 
the  tenancy  was  for  an  indefinite  time,  with  monthly  rent 
reserved.  The  statute  (§  4569,  Bal.  Code)  determines  the 
time.     It  is  declared : 
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"When  premises  are  rented  for  an  indefinite  time,  with 
monthly  or  other  periodic  rent  reserved,  such  tenancy 
shall  be  construed  to  be  a  tenancy  from  month  to  month, 
or  from  period  to  period  on  which  rent  is  payable,  and 
shall  be  terminated  by  written  notice  of  thirty  days  or 
more,  preceding  the  end  of  any  of  said  months  or  periods, 
given  by  either  party  to  the  other." 

The  notice  having  been  given  pursuant  to  the  statute  to 
terminate  the  tenancy,  the  verdict  of  the  jury  in  favor 
of  respondent  must  be  conclusive. 

The  judgment  is  affirmed. 

FuLLEETON^  Hadley,  Mount,  Dunbab  and  White, 
JJ.,  concur. 


[No.  3970.    Decided  December  13,  1901.] 

raTlee  W.  B.  Hanna  et  ux..  Appellants,  v.  Esther  J.  Easson 

^^  2071 

et  ah.  Respondents. 

MOBTOAOES  —  PERSONAL  JUDGMENT   AGAINST   MOBTGAGOB  —  BES    JUDI- 
CATA AS  TO  F0BECL08UBE. 

The  fact  that  a  personal  Judgment  on  notes  secured  by  mort- 
gage has  been  rendered  would  not  constitute  such  Judgment  res 
40  684  judicata  in  a  subsequent  action  for  the  foreclosure  of  the  mort- 

gage  lien  for  the  purpose  of  recovering  that  portion  of  the  orig- 
inal debt  which  remained  unpaid  under  such  personal  Judgment. 

SAME  —  STATUTE  OF  LIMITATIONS  —  WHEN  BEGINS  TO  BUN. 

In  an  action  for  the  foreclosure  of  a  mortgage,  where  the 
debt  had  been  merged  in  a  personal  Judgment  on  the  notes  se- 
cured by  the  mortgage,  the  running  of  the  statute  of  limitations 
would  not  commence  with  the  date  of  such  Judgment,  but  at  the 
date  of  the  maturity  of  the  original  debt  as  described  in  the 
mortgage. 

SAME. 

Where  mortgaged  premises  have  been  conveyed  to  a  subse- 
quent grantee,  payments  made  by  the  mortgagor  on  the  mort- 
gage indebtedness  will  not  extend  the  running  of  the  statute  of 
limitations  as  against  such  subsequent  grantee  without  his  con- 
sent. 
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SAME. 

Where  a  subsequent  grantee  of  mortgaged  lands  has  been 
compelled  to  redeem  a  portion  thereof  from  execution  sale  under 
a  personal  Judgment  against  the  mortgagor  upon  the  notes  se- 
cured by  the  mortgage,  such  involuntary  payment  would  not  oper- 
ate to  extend  the  statute  of  limitations  as  against  an  action  o' 
foreclosure  upon  the  mortgage  indebtedness  remaining  unpaid. 

LIMFTATIONS  —  EFFECT  OF  PABTTAI.  PAYMENTS  BY  OO-OBLIGOB. 

Payments  made  by  one  obligor  will  not  extend  the  statute  of 
limitations  as  against  a  coK>bligor  who  has  not  consented  thereto. 

Appeal  from  Superior  Court,  Thurston  County. — ^Hon. 
Abraham  L.  Mixxeb,  Judge.    Affirmed. 

T,  N.  Allen,  for  appellants. 

Byron  Millett  and  U.  E.  Baily,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Hadlby,  J. — Some  of  the  matters  suggested  in  the  rec- 
ord of  this  cause  were  involved  in  litigation  heretofore 
considered  by  this  court.  We  refer  to  the  opinions  in 
Hanna  v.  Savage,  7  Wash.  414  (35  Pac.  127),  and  Hanna 
V.  Reeves,  22  Wash.  6  (60  Pac  62),  as  containing  state- 
ments which  are  historically  pertinent  to  a  statement  of 
this  case.  The  statement  here  may  be  much  abbreviated 
by  reference  to  the  opinions  mentioned,  and  by  consider- 
ing them  as  preliminary  statements  leading  up  to  the 
matters  directly  involved  in  this  case.  It  will  be  observed 
by  reference  to  Hanna  v.  Reeves,  supra,  that  this  court 
was  asked  in  that  action  to  give  force  and  effect  to  the 
original  mortgage  lien  which  was  executed  by  Savage  to 
secure  the  debt  of  Savage,  Thompson,  and  Drum.  The 
court  declined  to  do  so  in  that  action.  That  suit  was 
brought  to  foreclose  another  and  entirely  different  mort- 
gage, in  the  way  of  a  lien  growing  out  of  a  sheriff's  deed 
which  the  plaintiffs  in  the  action  were  authorized,  at  their 
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option,  to  treat  as  a  mortgage.  The  original  Savage  mort- 
gage was  not  before  the  court  under  the  issues  in  that 
case.  The  present  suit  was  brought  to  foreclose  the  orig- 
inal Savage  mortgage.  The  complaint  alleges  that  on  the 
18tli  day  of  April,  1890,  the  plaintiffs  sold  to  Savage, 
Thompson,  and  Drum  certain  real  estate  in  Thurston 
county  for  the  sum  of  $18,141,  of  which  sum  $1,000  was 
paid  in  cash,  and  by  agreement  of  all  the  parties  in  in- 
terest the  plaintiffs  on  said  date  conveyed  said  land  to 
Savage,  and  at  the  same  time  took  from  him  a  promissory 
note  executed  by  him  to  tliese  plaintiffs  for  the  balance 
of  said  sum,  viz.,  $17,141,  payable  two  years  from  date, 
w^ith  interest  at  the  rate  of  ten  pe#  cent,  per  annum  from 
date  until  paid,  which  note  was  secured  by  a  mortgage 
upon  said  lands  executed  by  said  Savage  at  the  time  the 
note  was  delivered;  that  thereafter  said  promissory  note 
matured,  and  the  same  not  being  paid,  plaintiffs  brought 
suit  thereon  in  the  superior  court  of  Thurston  county 
against  Savage,  Thompson,  and  Drum,  and  duly  obtained 
a  judgment  in  said  court  against  said  defendants  for  the 
sum  of  $19,969.25,  principal  and  interest,  and  $90.85 
costs ;  that  said  cause  was  appealed  to  this  court  by  said 
defendants,  and  a  supersedeas  bond  in  the  sum  of  $40,000 
was  filed  on  said  appeal;  that  thereafter  said  judgment 
was  affirmed,  and  judgment  entered  by  this  court  on  the 
13th  day  of  March,  1894,  for  the  sum  of  $20,060.10, 
with  interest  from  June  13,  1893,  and  $140.60  costs, — 
said  judgment  being  against  Savage,  Thompson  and  Drum 
in  the  full  amount,  and  also  against  the  sureties  upon  the 
supersedeas  bond  in  several  sums,  not  exceeding  the 
amounts  for  which  they  were  severally  liable  by  the 
terms  of  said  bond, — and  said  judgment  became  the  final 
judgment   in   said   cause;   that   thereafter   the  following 
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payments  were  made  on  said  debt,  to-wit :  March  24,  1894, 
$7,000;  May  12,  1894,  $10,000 ;  April  17,  1895,  $416.55; 
June  1,  1895,  $1,431;  that  no  other  payments  have  been 
made  upon  said  debt;  and  that,  subject  to  the  aforesaid 
credits,  there  is  due  and  unpaid  the  sum  of  $20,060.10, 
with  interest  thereon  from  January  13,  1893,  until  paid, 
together  with  the  sum  of  $140.60  costs  adjudged  in  this 
court.  It  is  alleged  that  the  respondents  claim  some  in- 
terest in  the  land,  but  that  any  such  interest  is  inferior 
to  plaintiffs'  mortgage  lien.  Tlie  complaint  asks  for  a 
decree  enforcing  said  mortgage  lien,  for  the  balance  due 
as  aforesaid,  and  establishing  said  lien  as  prior  to  any 
claim  of  respondents  in  said  land.  A  demurrer  to  the 
complaint  was  overruled,  and  thereafter  the  defendant, 
Esther  J.  Kasson,  answered  separately.  Among  other 
things  in  her  answer,  she  pleads  the  record  in  Ilanna  v. 
Reeves,  supra,  as  a  bar  to  this  action,  on  the  ground  that 
the  same  matters  there  litigated  and  determined  are  sought 
to  be  litigated  again  in  this  action.  She  also  pleads  the 
statute  of  limitations.  It  was  stipulated  between  plain- 
tiffs and  defendants  Millett  and  Bailey  that  said  defend- 
ants should  not  be  required  to  file  a  separate  answer,  and 
that  if  final  judgment  shall  be  entered  against  Esther  J. 
Kasson,  the  same  judgment  may  be  entered  against  Mil- 
lett and  Baily.  The  cause  was  tried  by  the  court,  and 
judgment  entered  dismissing  the  action.  The  plaintiffs 
have  appealed. 

Appellants  urge  that  the  record  of  the  proceedings  in 
Ilanna  v.  Reeves,  supra,  as  pleaded  by  respondent  Kas- 
son, is  insufficient  as  a  plea  of  res  ad  judicata  in  the  pres- 
ent action.  Counsel  for  appellants  has  ably  and  ex- 
haustively discussed  tliis  subject  in  his  brief,  to  the  ef- 
fect that,  notwithstanding  the  fact  that  a  personal  judg- 
ment only  was  taken  upon  the  note  against  Savage,  Thomp- 
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son,  and  Drum,  still  the  right  of  action  upon  the  mort- 
gage as  a  lien  securing  the  debt  remains.  He  maintains 
that  neither  the  entry  of  the  judgment  nor  the  subsequent 
proceedings  were  in  any. sense  a  bar  to  the  right  to  fore- 
close the  mortgage  lien  for  the  portion  of  the  original 
debt  which  is  unpaid.  We  believe  counsel's  contention 
is  well  taken,  and  that  the  questions  involved  in  an  ap- 
plication to  foreclose  the  mortgage  were  never  before  the 
court  until  this  action  was  brought.  In  the  opinion  of 
Hanna  v.  Reeves,  this  court  did  remark  that  the  mortgage 
was  abandoned  but  under  the  issues  in  that  case  the  re- 
mark can  only  be  construed  to  mean  that  for  the  pur- 
poses of  the  action  then  before  the  court  it  was  abandoned. 
Appellants  were  then  seeking  to  foreclose  another  mort- 
gage, and  had  not  brought  the  action  to  foreclose  this  one. 
The  right  to  insist  upon  the  foreclosure  of  this  particular 
mortgage  must  therefore  have  its  day  in  court.  That 
portion  of  the  answer  which  respondent  urges  as  show- 
ing res  adjudicata  will,  therefore,  not  be  considered  as 
sufficient  to  raise  that  issue.  On  the  theory  that  it  was 
insufficient,  appellants  move  for  judgment  on  the  plead- 
ings. That  portion  of  the  answer  denominated  the  third 
defense  particularly  sought  to  raise  the  question  of  res 
adjudicata,  but  whatever  matter  may  be  contained  therein 
which  is  responsive  to  the  issues  tendered  by  the  com- 
plaint should  be  considered  in  connection  with  other  mat- 
ters raised  in  the  answer.  The  answer  also  sets  up  the 
statute  of  limitations  as  a  bar  to  the  action.  The  motion 
for  judgment  upon  the  pleadings,  we  think,  was  properly 
denied. 

We  come  now  to  a  consideration  of  the  question  of  the 
statute  of  limitations.  Some  decisions  of  this  court  upon 
questions  here  involved  have  been  rendered  since  counsel 
prepared  their  briefs  lierein.     Reference  to  these  decis- 
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ions  will  be  hereinafter'  made.  Appellants  must  seek  to 
foreclose  this  mortgage  upon  the  theory  that,  not\vith- 
standing  the  note  which  was  an  original  evidence  of  the 
debt  has  become  merged  into  the  judgment,  the  judgment 
is  but  another  form  of  evidence  that  the  debt  exists, 
and  that  the  right  of  action  upon  the  mortgage  continues 
until  the  debt  itself  is  extinguished.  As  before  stated, 
we  believe  this  to  be  true,  but  this  right  must  be  subject, 
of  course,  to  the  operation  of  the  statute  of  limitations. 
There  is  no  longer  any  right  of  action  upon  the  note,  for 
that  right  has  once  been  exercised.  This  is  not  an  action 
upon  the  judgment.  The  entry  of  the  judgment  could 
not  have  the  effect  to  extend  the  statute  of  limitations 
as  to  a  right  of  action  upon  the  mortgage,  because  it  was 
not  a  voluntary  act  upon  the  part  of  the  debtors,  in  the 
nature  of  a  contract.  The  action  must  therefore  be  con- 
sidered as  one  based  alone  upon  the  mortgage,  as  a  writ- 
ten contract  upon  the  debt  therein  described.  The  debt 
described  in  the  mortgage  matured  on  the  18th  day  of 
April,  1892.  The  statute  had,  therefore,  run  on  the  18th 
day  of  April,  1898,  unless  it  was  extended  by  payments 
or  stipulation.  Payments  were  made  in  March  and  May, 
1894,  but  meantime,  as  shown  by  this  record,  the  mort- 
gaged property  had,  on  the  28th  day  of  May,  1802,  be- 
come the  community  property  of  George  M.  Savage  and 
Bessie  I.  Savage,  his  wife.  The  details  establishing 
this  community  ownership  it  is  not  necessary  to  discuss 
here,  since  it  was  finally  determined  by  this  court  in 
Hanna  v.  Reeves,  that  the  lands  became  the  property  or 
said  community  on  the  date  above  named.  The  pay- 
ments above  mentioned  were  therefore  made  after  the 
rights  of  such  community  had  attached  to  tlie  lands.  The 
respondent  Kasson  became  the  grantee  of  said  community 
on  the  24th  day  of  April,  1895,  and  as  such  succeeded  to 
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the  rights  of  the  community  in  said  lands.     This  court 
has  held  that  a  subsequent  grantee  of  mortgaged  premises 
may  plead  the  statute  of  limitations  against  an  action  to 
foreclose  a  mortgage.    In  Damon  v.  Leque,  17  Wash.  573 
(50  Pac.  485,  61  Am.  St.  Kep.  927),  it  was  held  that,  when 
the  mortgage  debt  is  once  barred,  the  mortgagor  cannot 
revive  it  by  payment,  as  against  the  grantee.     In  George 
V,  Butler,  ante,  p.  456,  it  was  held  that  absence  of  the  mort- 
gagor from  the  state  will  not  arrest  the  running  of  the 
statute  as  against  the  grantee.     In  the  last  named  case, 
and  also  in  Raymond  v.  Bales,  ante,  p.  493  this  court  ap- 
proved the  rule  adopted  by  the  supreme  court  of  Cali- 
fornia, as  fully  stated  and  reviewed  in  Wood  v.  Goodf el- 
low,  43  Cal.  185,  to  the  effect  that  after  the  rights  of  a 
grantee  have  attached,  no  act  of  the  mortgagor  will  have 
the  effect  to  arrest  the  running  of  the  statute  as  against 
the  grantee  without  the  grantee's  consent  and  authority. 
In  Denny  V. Palmer,  ante,  p.  469,  this  court  held  the  above 
rule  subject  to  the  exception  that  when  the  grantee  has 
not  filed  his  deed  of  record,  so  as  to  give  the  mortgagee 
constructive  notice  of  his  interest  in  the  land,  then,  unless 
the  mortgagee  has  had  actual  notice  thereof  in  ample  time 
to  institute  his  action  within  the  statutory  period,  the 
gi'antee  will  be  estopped  to  plead  the  statute.     The  above 
is  a  hasty  review  of  the  decisions  of  this  court  up  to  this 
time,  which  may  be  said  to  bear  upon  the  subject  under 
consideration  here,  with  the  exception  of  one  case  which 
will  be  hereinafter  mentioned.   The  complaint  in  this  case 
*does  not  state  by  whom  the  payments  of  March  and  May, 
1894,  were  made,  but  this  court  found  from  the  record 
of  Ilanna  v.  Reeves  that  those  two  payments,  aggregating 
$17,000,  were  paid  by  Thompson  and  the  sureties  upon 
the  supersedeas  bond.     Under  the  rule  adopted  in  Stvb- 
blefield  v.  McAidiff,  20  Wash.  442   (55  Pac.  637),  the 
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payment  made  by  Thompson,  a  co-obligor  with  Savage, 
would  not  extend  the  statute  as  to  Savage  unless  the  pay- 
ment was  made  by  authority  of  Savage,  and  with  his  con- 
sent that  the  payment  should  amount  to  an  extension  of 
the  statute  as  to  himself.  It  does  not  appear  that  Thomp- 
son had  such  authority  from  Savage,  which  authority 
was  necessary  before  the  statute  could  be  extended  as  to 
Savage's  original  personal  obligation.  Since  no  authority 
is  shown  from  Savage,  and  the  payments  are  not  shown 
to  have  been  made  by  him,  it  also  follows  that  the  com- 
munity of  which  he  was  a  member  is  not  shown  to  have 
made  a  payment,  or  authorized  one,  which  could  have  the 
effect  to  extend  the  statute  against  the  community  as  the 
grantee  of  the  mortgaged  land.  Another  payment  was 
made  April  17,  1895,  amounting  to  $416.55.  This  pay- 
ment was  made  while  the  community  still  owned  the  land, 
and  seven  days  before  respondent  Kasson  became  the 
owner.  The  complaint  does  not  show  by  whom  this  pay- 
ment was  made,  but  from  respondent's  answer,  which  sets 
up  the  former  record  as  aforesaid,  we  gather  that  it  was 
made  by  a  redemption  of  one  small  tract  from  the  exe- 
cution sale  heretofore  mentioned,  and  the  redemption 
money  was  applied  as  credits  upon  the  several  obligations 
of  the  sureties  upon  the  supersedeas  bond.  It  does  not 
appear  by  whom  the  redemption  was  made, — whether  by 
a  lien  holder,  or  by  the  community  composed  of  Savage 
and  wife.  If  by  a  lien  holder  it,  of  course,  would  not 
bind  the  community.  If  made  by  the  community  itself, 
it  cannot  be  said  to  have  been  a  vohmtary  payment  that 
would  have  the  effect  to  extend  the  statute,  unless  it  ap- 
peared that  it  was  specially  agreed  by  the  community 
that  it  should  have  such  effect,  for  the  reason  that  the 
community  occupied  the  position  of  one  whose  peaceable 
possession  and  quiet  enjoyment  were  threatened  by  the 
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purchaser  at  the  execution  sale,  and  the  payment  was  in 
the  nature  of  a  compulsory  one,  or  at  any  rate  may  have 
been  so  regarded  by  them.  The  community  was  not 
obligated  to  pay  the  debt,  and  in  the  absence  of  a  showing 
that  the  payment  was  made  by  it,  and  with  the  clear 
understanding  that  it  was  a  new  contract  for  the  pur- 
pose of  extending  the  operation  of  the  statute  as  against 
the  community,  it  must  be  held  that  the  community  was 
not  bound  by  the  payment  in  question.  The  last  payment 
upon  the  debt  was  made  June  1,  1895,  which  was  after 
respondent  Kasson  became  the  owner  of  the  land,  and, 
imder  the  decisions  heretofore  cited,  did  not  affect  the 
running  of  the  statute  as  to  respondent.  The  right  of 
action  upon  the  mortgage  having  expired  on  the  18th  day 
of  April,  1898,  without  some  new  contract  which  extend- 
ed the  statute,  and  the  payments  meantime  not  having 
that  effect  as  between  the  mortgagee  and  the  subsequent 
grantee,  we  conclude  that  this  action  is  barred  by  the 
statute  of  limitations,  since  it  was  not  commenced  until 
the  9th  day  of  March,  1900. 

The  judgment  is  therefore  affirmed. 

Reavis^   C.   J.,   and    Fullerton,    AxriteBs,    Mouxt, 
White  and  Dunbab,  JJ.,  concur. 


[No.  3087.    Decided  December  13,  1901.] 

26~676         Annie  Walsh^  Appellant,  v.  John  Busiiell  ct  ux.,  Re- 

27    587 

'»B~K6l  spondents, 

29   838 


APPEAL  —  JUDGMENT   WITHOUT  riNDINGS   BY  COURT  —  FAILURE   TO   OB- 
JECT —  EFFECT. 

The  action  of  the  court  In  rendering  judgment  In  a  cause 
tried  by  it,  without  making  findings  of  fact  or  conclusions  of 
law,  cannot  be  urged  as  error  on  appeal,  when  the  record  does 
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not  disclose  any  request  therefor,  or  that  the  matter  was  called 
to  the  court's  attention  prior  to  the  rendition  of  Judgment. 

BESCISSION  OF  COKTRACT  —  FBAUDULENT  REPRESENTATIONS. 

An  action  for  the  rescission  of  a  contract  of  sale  on  the 
ground  of  deceit  cannot  be  maintained,  where  the  parties  were 
dealing  at  arm's  length  and  the  representations  alleged  to  be 
fraudulent  were  concerning  facts  of  which  the  purchaser  had  am- 
ple opportunity  to  inform  herself  as  to  their  truth  or  falsity,  but 
neglected  to  avail  herself  thereof. 

Appeal  from  Superior  Court,  King  County. — Hon. 
Boyd  J.  Tallman,  Judge.    AflSrraed. 

Greene  &  Griffitlis,  for  appellant. 
Smith  &  Cole,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Hadley,  J. — This  action  was  brought  by  appellant  to 
rescind  a  contract  of  sale  of  certain  lodging  house  fur- 
niture, which  at  the  time  of  the  sale  was  located  in  what 
was  known  as  the  "Palmer  House,"  in  the  city  of  Seattle. 
The  sale  also  carried  with  it  the  good  will  of  the  business 
of  said  lodging  house.  It  was  made  by  respondents  to 
appellant  on  the  21st  day  of  November,  1900,  the  terms 
being  arranged  on  that  day,  and  on  the  following  day  ap- 
pellant took  possession  of  said  furniture  and  assumed 
control  of  said  lodging  house  business.  The  considera- 
tion for  the  transfer  was  $2,150.  Of  said  sum,  $1,450 
cash  was  paid  by  appellant,  and  to  secure  the  payment  of 
the  remaining  $700  she  executed  eight  promissory  notes 
for  $87.50  each,  maturing,  respectively,  at  monthly  inter- 
vals from  date.  A  chattel  mortgage  upon  said  furniture 
was  given  by  appellant  to  secure  the  notes.  For  some 
months  prior  to  said  sale,  respondents,  as  tenants  of  the 
owner,  had  occupied  the  premises  in  which  said  lodging 
house  business  was  conducted,  and  were,  at  the  time  of 

37 — 26  WASH. 


578  WALSH  V.  BUSHBLL. 


Opinion  of  the  Court — Hadlet,  J.  [26  Wash. 

the  sale,  the  owners  of  said  furniture  and  the  good  will  of 
said  business.  They  appear  to  have  held  the  premises 
under  a  tenancy  from  month  to  month,  and  had  paid  the 
rent  monthly  to  a  Mr.  Chapin,  the  agent  in  Seattle  for  the 
owner  of  the  property,  who  resided  in  the  East.  Chapin's 
place  of  business  was  at  the  Boston  National  Bank  in 
Seattle.  Some  time  before  the  sale,  appellant  learned, 
through  some  business  chance  agents  in  Seattle,  that  this 
furniture  and  lodging  business  were  for  sale.  The  price 
named  to  her  by  the  agents  was  $2,500.  She  went  and 
looked  it  over,  and  was  told  by  respondent  John  Bushell 
that  he  had  cleared  $1,500  in  ten  months'  time  from  said 
business.  He  also  showed  her  the  books  of  the  house, 
which  verified  his  statements.  The  price  named  was, 
however,  greater  than  she  was  willing  to  pay.  Some  time 
afterwards  she  was  in  the  real  estate  oflSce  of  a  Mr.  E^- 
gler,  who  told  her  that  he  had  the  same  property  for  sale. 
She  told  him  the  price  was  more  than  she  cared  to  pay, 
but  that  she  was  pleased  with  the  property  and  location. 
He  thereupon  told  her  she  could  buy  it  for  $2,150.  On 
the  same  day  she  went  with  Mr.  Eggler  to  see  Bushell, 
and  the  terms  of  the  sale  as  above  outlined  were  then 
agreed  upon.  During  the  negotiations  concerning  the 
sale,  appellant  asked  Bushell  about  the  probability  of 
her  being  able  to  continue  in  possession  of  the  premises 
as  a  tenant.  She  told  him  she  had  heard  it  rumored  that 
the  building  was  to  be  torn  down.  He  informed  her  that 
the  building  stood  nine  feet  out  into  the  street,  and  that 
there  was  talk  of  moving  it  back  to  the  line  of  the  street 
She  alleges  that  he  further  fraudulently  represented  to 
her  as  a  fact  that  said  building  would  remain  on  its  then 
site,  and  would  not  be  torn  down  or  removed  other  than 
possibly  removed  to  the  line  of  the  street ;  that  she  would 
be  permitted  to  occupy  the  premises  with  said  lodging 
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business  as  long  as  she  paid  the  rent  from  month  to 
month ;  that  he  had  seen  the  agent  of  the  owner,  and  ex- 
plained that  there  would  be  a  new  tenant,,  and  that  all 
she  need  to  do  was  to  go  to  the  agent  the  first  of  each 
month  and  pay  the  stipulated  rent  from  month  to  month, 
as  respondents  had  done;  that,  relying  upon  said  state- 
ments, she  made  the  purchase  aforesaid;  that  in  truth 
and  in  fact  the  respondents  well  knew  said  building 
would  be  torn  down  and  destroyed  wuthin  a  month  or 
two  from  the  date  of  the  sale,  and  not  later  than  the 
month  of  February  following;  that  upon  the  discovery 
of  said  deceit  and  fraud,  she  tendered  back  to  respondents 
the  possession  of  said  premises  and  a  reconveyance  of 
said  good  will  and  furniture,  and  at  the  same  time  de- 
manded a  return  of  said  notes,  and  also  of  the  cash  paid 
upon  the  purchase  price,  which  demand  was  refused.  The 
answer  puts  in  issue  the  allegations  concerning  fraud. 
The  cause  was  tried  by  the  court,  and  judgment  entered 
-dismissing  .the  action,  with  costs  taxed  to  plaintiff.  From 
5aid  judgment  plaintiff  appeals. 

Appellant  assigns  as  error  that  the  court  rendered  judg- 
ment without  findings  of  facts  or  conclusions  of  law.  The 
record  does  not  disclose  that  appellant  requested  the  court 
to  make  findings  of  facts  and  conclusions  of  law.  In 
Washington  Bock  Plaster  Co,  v.  Johnson,  10  Wash.  445 
(39  Pac.  116),  it  was  held  that  the  objection  that  no  find- 
ing of  facts  was  ever  made  by  the  court  in  an  action 
tried  by  it  cannot  be  urged  on  appeal  unless  there  has 
been  a  request  for  a  finding,  or  an  objection  to  the  decree 
for  want  of  one  presented  in  the  court  below.  This  record 
discloses  a  service  of  the  form  of  judgment  upon  appel- 
lant's counsel  on  the  13th  day  of  February,  1901.  The 
judgment  bears  date  February  16th,  but  was  not  filed 
until  February  16th.     On  the  16th  of  February  appellant 
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filed  exceptions  to  the  judgment  on  the  ground  that  no 
findings  of  facts  or  conclusions  of  law  were  made  by  the 
court.  The  judgment,  bearing  date  the  15th  day  of  Feb- 
ruary, must  be  presumed  to  have  been  signed  by  the  court 
at  that  time,  and  the  exceptions  were  not  filed  until  the 
following  day.  There  isnothing  in  the  record  to  indicate 
that  the  matter  was  ever  called  to.  the  attention  of  the 
court  below.  No  order  or  entry  appears  to  have  l)ecn 
made  touching  the  exceptions,  and,  as  far  as  appears  from 
the  record,  they  were  simply  filed  in  the  clerk's  office,  and 
not  brought  to  the  attention  of  the  court.  The  case, 
therefore,  falls  within  the  rule  of  Washington  Rock  Plas- 
ter Co.  V.  Johnson,  supra. 

It  is  also  assigned  as  error  that  the  court  erred  in  dis- 
missing appellant's  complaint  and  in  denying  the  motion 
for  new  trial.  Without  doubt,  one  of  the  considerations 
in  appellant's  mind  for  making  the  purchase  was  the  ex- 
pectation that  she  might  continue  for  a  considerable  time, 
at  least,  as  the  occupant  of  said  lodging  house  promises. 
Such  expectation  controlled  in  a  measure  when  the  price 
she  agreed  to  pay  was  fixed.  It  is  disclosed  by  the  evi- 
dence that  at  the  time  the  purchase  was  agreed  upon,  and 
before  it  was  closed,  appellant  learned  that  the  agent  of 
the  owner  was  to  be  found  at  the  Boston  J^'ational  Bank 
in  Seattle.  During  the  conversation  at  that  time  appel- 
lant suggested  that  respondent  John  Bushell  accompany 
her  to  see  the  agent,  that  she  might  learn  from  him  the 
intentions  of  the  owner  witli  reference  to  tearing  down  or 
removing  the  building.  The  real  estate  agent  Eggler, 
who  had  taken  her  to  see  Bushell,  and  who  was  then 
present,  was  an  acquaintance  of  long  standing,  and  she 
was  to  some  extent  relying  upon  his  advice  concerning 
the  purchase.  When  she  suggested  going  to  see  the  agent, 
cither  Bushell  or  Eggler — it  is  not  clear  from  the  evi- 
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dence  which — remarked  that  the  then  rate  of  rent  was 
very  low,  and  if  she  went  to  see  the  agent  in  all  proba- 
bility he  would  raise  the  rent,  but  if  she  said  nothing, 
and  simply  called  and  paid  the  same  rate  of  rent  each 
month,  the  rate  would  probably  not  be  changed.  It  is 
not  material  whether  Bushell  or  Eggler  first  made  the 
above  suggestion,  since  both  of  them  did  say  in  the  course 
of  the  conversation  that,  if  she  should  then  call  upon  the 
agent  it  might  have  the  effect  indicated  above.  Bushell 
did  not  refuse  to  go  with  her  to  see  the  agent,  but  for  the 
reasons  above  stated  she  decided  not  to  go.  She  paid  $20 
that  day,  and  it  was  agreed  that  they  would  meet  the  next 
day,  sign  respectively  the  necessary  papers,  pay  the  bal- 
ance of  cash  to  be  paid,  and  deliver  possession,  which  was 
done.  Meantime  appellant  did  not  call  at  the  Boston 
National  Bank  to  see  Mr.  Chapin,  the  agent,  but  volun- 
tarily closed  the  deal  on  the  following  day  without  seeing 
him.  She  says,  in  her  testimony,  that  she  had  heard 
rumors  before  she  negotiated  the  purchase  that  the  build- 
ing would  probably  be  torn  down.  She  was  told  by  Bush- 
ell that  it  would  probably  be  moved  back  to  the  line  of  the 
street,  but  to  that  she  did  not  object.  She  then  delibe- 
rately completed  the  purchase  without  making  inquiry 
of  the  agent,  the  person  in  authority,  who  could  have  in- 
formed her  as  to  the  owner's  intentions  concerning  the 
building.  The  agent  was  near  at  hand,  his  place  of 
business  being  in  the  same  city  where  she  resided,  and 
only  a  few  blocks  distant.  She  was  under  no  compulsion 
to  make  the  purchase,  and  it  was  easily  within  her  power 
to  have  ascertained  the  facts.  She  avers  in  her  complaint 
that  Bushell  represented  to  her  as  a  fact  that  the  building 
would  not  be  torn  down.  We  do  not  think  the  evidence 
shows  more  than  a  statement  of  his  opinion  in  view  of  the 
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indefinite  statements  theretofore  made  by  the  agent  of  the 
owners  to  Bushell  and  others  who  testified.  But  even  if 
it  were  true  that  he  stated  it  as  a  fact,  appellant  must  be 
held  to  have  known  that  he  had  not  authority  to  state  what 
the  fact  was.  She  had  such  information  as  charged 
her  with  knowledge  that  only  the  owner  or  his  agent  could 
give  her  authoritative  information.  She  had  the  oppor- 
tunity to  seek  information  from  an  authoritative  source, 
but  neglected  to  avail  herself  of  such  opportunity.  It 
was  her  duty  to  insist  upon  this  information  from  the 
proper  source  before  completing  the  purchase. 

The  principle  here  involved  was  discussed  in  Cfriffith  v. 
Strand,  19  Wash.  686  (54  Pac.  613).  The  court  in  that 
case  said : 

"We  come  now  to  a  more  serious  objection,  which  is 
urged  to  the  answer.  The  question  which  it  raises  may  be 
thus  stated:  Do  the  representations  and  inducements, 
which  are  alleged  to  have  been  made  and  relied  upon, 
relate  to  matters  of  fact,  upon  which  the  defendants 
could  place  reliance,  or  to  matters  of  opinion  and  judg- 
ment, concerning  which  the  law  required  the  defendants 
to  judge  for  themselves?  It  must  not  be  forgotten  that 
the  contracting  parties  were  dealing  at  arms'  length.  No 
fiduciary  relations  existed  between  them, — nothing  to  in- 
spire confidence  or  disarm  suspicion, — and  there  was  no 
imbecility  of  age,  weakness,  or  disease.  The  property 
in  question  was  at  hand,  and  an  inspection  of  it  by  the 
defendants  could  have  been  made  had  they  insisted  upon 
it.  The  representations  related  solely  to  quantity,  quality, 
and  value,  the  truth  or  falsity  of  which  could  have  been 
determined  by  an  inspection.  Under  such  circumstances, 
we  think  it  will  not  do  to  hold  that  a  party  may  suc- 
cessfully complain  of  his  own  failure  to  exercise  ordi- 
nary care,  prudence,  and  caution,  when,  by  the  exercise 
thereof,  the  injury  of  which  he  complains  could  not  have 
arisen." 
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In  Washington  Central  Imp,  Co.  v.  Newlands,  11 
Wash.  212  (39  Pac,  366),  this  court  said: 

"If  people,  having  eyes,  refuse  to  open  them  and  look, 
and,  having  understanding,  refuse  to  exercise  it,  they 
must  not  complain,  when  they  accept  and  act  upon  the 
representations  of  other  people,  if  their  venture  does  not 
prove  successful.  Written  contracts  would  become  too 
unstable  if  courts  were  to  annul  them  on  representations 
of  this  kind." 

In  West  Seattle  La/nd  &  Imp,  Co,  v.  Ilerrenj  16  Wash. 
665  (48  Pac.  341),  it  was  held  that  representations  made 
by  the  seller  of  real  estate  to  induce  a  purchaser  to  buy, 
altliough  false,  are  not  ground  for  rescission  of  the  con- 
tract of  purchase  when  there  was  no  fiduciary  relation 
existing  between  the  parties,  and  when  the  truth  or  fals- 
ity of  the  representations  could  have  been  readily  ascer- 
tained by  the  purchaser  by  investigation  on  his  part. 
We  think  this  case  falls  within  the  rule  approved  in  the 
above  cases,  and  that  the  judgment  of  the  lower  court  is 
in  accordance  therewith. 

The  judgment  is  affirmed. 

Reavis,  C.  J.,  and  Fullerton,  x\nders,  Mouxt,  Dun- 
bar and  White,  JJ.,  concur. 


[No.  4017.    Decided  December  13,  1001.] 

Frank  Hardin,  Respondent,  v.  White  Swan  Mining 
AND  Milling  Company,  Appellant, 

GARNISHMENT  —  COBPORATIONS  —  BUTFICIKNCY  OF  EVIDENCE. 

Where  the  evidence  in  a  garnishment  proceeding  against  a 
mining  corporation  showed  that  it  was  indebted  to  the  judgment 
debtor  in  the  sum  of  $120,  that  the  judgment  debtor  was  one  of 
the  three  incorporators  of  the  corporation  and  as  such  was  en- 
titled to  a  large  block  of  stock,  which,  by  mutual  agreement,  had 
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not  been  issued,  but  was  pooled  with  the  holdings  of  the  other 
incorporators,  that  a  verbal  agreement  had  been  made  by  the 
judgment  debtor  with  another  incorporator  to  allow  the  latter 
to  hold  his  stock  and  retain  a  lien  thereon  until  an  indebted- 
ness due  from  the  former  had  been  paid,  but  that  this  agreement 
was  not  known  by  the  secretary  of  the  corporation  or  by  any  one 
until  after  the  institution  of  the  garnishment  proceeding,  it  is 
sufficient  to  warrant  the  denial  of  motions  for  non-suit  and  for 
new  trial. 

SAME  —  LIABILITT  OF  STOCK  FOB  DEBTS  OF  STOCKHOLDER. 

Under  Bal.  Code,  9S  5398,  B406-5408,  recognizing  the  right  of  a 
judgment  creditor  to  garnishee  a  corporation  in  which  the  judg- 
ment debtor  is  the  owner  of  shares  and  providing  how  such  shares 
may  be  sold  and  the  effect  of  such  sale,  such  shares  may  be  sold 
on  execution  to  the  extent  of  the  judgment  debtor's  interest,  al- 
though held  either  under  a  pledge  or  a  pooling  agreement. 

Appeal  from  Superior  Court,  Lincoln  County. — Hon. 
Chari.es  H.  Neal,  Judge.    Affirmed. 

Myers  &  Warren,  for  appellant. 
Martin  &  Orant,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

WniTE^  J. — The  appellant  and  garnishee  is  a  raining 
corporation  organized  January  11,  1901.  A  judgment 
was  recovered  by  the  respondent  in  the  superior  court 
for  Lincoln  county  against  one  J.  C.  Bowen  for  $296.18. 
On  this  judgment  a  writ  of  garnishment  was  sued  out 
on  the  28th  of  January,  1901,  which  was  subsequently 
served  on  the  appellant  as  garnishee.  On  March  22,  1901, 
the  appellant  filed  its  answer  to  the  writ.  It  denied  ii 
was  indebted  to  the  judgment  debtor.  It  denied  that  it 
had  any  effects,  goods,  chattels,  or  personal  property  in 
its  possession  or  under  its  control  belonging  to  the  judg- 
ment debtor.  It  further  alleged  that  said  juidgment 
debtor  did  not  hold  any  shares  in  the  capital  stock  of  the 
appellant  company.      This   answer  was  controverted   by 
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the  reply  affidavit  of  the  respondent.  The  cause  was  tried, 
on  the  issues  thus  made,  before  a  jury.  There  were  a 
general  and  a  special  verdict.  The  general  verdict  found 
that  the  appellant  was  indebted  to  the  judgment  debtor 
in  the  sum  of  $120,  and  that  the  judgment  debtor  was 
entitled  to  283,333  1-3  shares  of  the  capital  stock  of 
the  appellant  corporation,  and  was  to  that  extent  inter- 
ested therein.  There  was  also  a  special  finding  that  the 
judgment  debtor  was  entitled  to  said  stock  when  issued, 
and  that  one  M.  Millis  had  no  right  to  hold  and  retain 
the  same  until  a  certain  debt  due  him  from  the  judgment 
debtor  was  paid.  The  record  does  not  show  that  Millis 
was  a  party  to  this  action,  by  intervention  or  otherwise, 
further  than  that  he  was  called  as  a  witness  for  the  re- 
spondent On  the  verdict  the  court  adjudged  and  de- 
creed that  the  appellant  pay  into  the  court  $120  for  the 
benefit  of  the  respondent;  and  further  adjudged  and  de- 
creed that  the  sheriff  sell  said  stock,  or  enough  thereof  to 
satisfy  the  demand  of  the  respondent;  said  stock  to  be 
sold  as  personal  property  is  sold  according  to  the  laws  of 
the  state  of  Washington.  At  the  close  of  the  testimony 
for  the  respondent  appellant  moved  for  a  non-suit,  which 
was  denied.  It  also  moved  for  a  new  trial  which  was 
overruled.  The  refusal  of  the  court  to  grant  these  motions 
and  the  entry  of  the  judgment  on  the  verdict  are  assigned 
as  error. 

The  records  of  the  corporation  were  introduced  in 
evidence.  They  show  that  the  incorporators  were  M. 
Millis,  J.  C.  Bowen,  and  W.  H.  Simpson;  that  the  cap- 
ital stock  was  $1,500,000;  that  the  stock  has  never  been 
issued;  that  it  was  mutually  agreed  by  the  incorporators 
that  as  private  stock  Mr.  Millis  held  383,333-1-3  shares, 
J.   C.   Bowen  283,333-1-3  shares,   and  W.   H.   Simpson 
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333,333-1-3  shares;  that  500,000  were  placed  in  the 
treasury  for  development  purposes;  that  20,000  shares 
were  ordered  to  he  sold  at  fifteen  cents  per  share.  Thf 
stockholders  agreed  to  pool  their  private  stock  for  three 
years,  or  till  such  time  as  the  directors  hy  unanimous 
vote  decided  to  allow  the  same  to  be  sold.  That  Mr. 
Millis  was  president,  and  J.  C.  Bowen  manager;  that  $3 
per  day  was  allowed  to  Bowen  for  the  period  of  two 
months  from  January  11,  1901.  Mr.  Millis  was  called 
as  a  witness  by  respondent.  He  testified,  in  substance, 
that  no  stock  had  yet  been  issued;  that  Bowen  had  no 
interest  in  the  stock,  because  he  (Bowen)  had  made  a 
verbal  agreement  with  the  witness  to  let  the  witness  hold 
Bowen's  stock  until  Bowen  paid  the  witness  $1,185, 
which  Bowen  owed  him;  that  he  (Millis)  had  a  lien  on 
the  stock  of  Bowen  for  that  amount;  that  no  one  knew 
of  this  agreement  until  after  this  suit  was  brought.  He 
further  testified  that  Bowen  was  to  be  allowed  $2  per  day 
by  the  corporation  from  January  11,  1901,  for  a  period 
of  sixty  days,  and  the  same  had  not  been  paid ;  that  the 
property  of  the  corporation  consisted  of  mining  claims  in 
Ferry  county,  conveyed  to  it  by  Bowen,  for  which  Bowen 
wlas  to  receive  283,333-1-3  shares  of  stock  of  the  cor- 
poration; that  the  witness  had  bought  the  same  number 
of  shares  a  few  days  before  the  trial  from  Simpson,  and 
had  paid  him  therefor  $10,000 ;  but  that  witness  did  not 
know  what  the  shares  were  worth.  Mr.  Davies,  the  sec- 
retary of  the  corporation,  called  by  respondent,  testified 
that  the  corporation  was  never  notified  in  any  manner 
that  Mr.  Millis  had  a  lien  for  $1,185  on  the  private  stock 
of  Bowen,  and  that  thoy  never  heard  of  it  until  after  this 
suit  was  brought.  The  appellant  introduced  no  testimony. 
We  think  the  testimony  sustained  the  contention  of  the 
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respondent  that  the  appellant  was  indebted  to  the  judg- 
ment debtor,  and  had  in  its  possession  and  under  its 
control  stock  of  the  appellant  corporation  belonging  to 
the  judgment  debtor.  For  that  reason  the  motion  for  a 
non-suit  was  properly  denied,  and  the  motion  for  a  new 
trial  was  properly  overruled,  as  both  these  motions  went 
only  to  the  sufficiency  of  the  evidence. 

The  appellant  contends  that  no  judgment  authorizing 
the  sale  of  the  stock  of  the  judgment  debtor  could  be  made, 
(1)  Because  Mr.  Millis  had  a  lien  on  the  stock,  and  (2) 
because  the  stock  was  pooled.  Whether  or  not  Mr.  Millis 
had  a  lien  on  the  stock  is  immaterial  in  this  action.  He 
was  not  a  party  to  these  proceedings,  and  is  not  bound  by 
the  judgment  herein,  so  far  as  his  right  in  or  to  the  stock 
is  concerned.  Because  he  has  a  lien  on  the  stock  is  no 
reason  why  the  interest  of  the  judgment  debtor  in  the 
stock  should  not  be  sold.  The  purchaser  at  such  sale 
would  take  the  interest  of  the  judgment  debtor  in  the 
stock  subject  to  all  his  lawful  contracts ;  and  for  the  same 
reason  the  pooling  of  the  stock  does  not  prevent  a  sale  on 
execution.  Possession  of  the  shares  of  stock  bv  the  sheriff 
is  not  essential  in  order  to  sell  such  stock  on  execution. 
Our  statutes  expressly  recognize  the  right  of  a  judgment 
creditor  to  garnishee  a  corporation  in  which  the  judgment 
debtor  is  the  owner  of  shares,  and  provides  how  such 
shares  may  be  sold,  and  the  effect  of  such  sale.  §§  5398, 
5406-5408,  Bal.  Coda  The  judgment  in  this  action 
substantially  conforms  with  the  requirements  of  §  5406, 
supra,  and  we  see  no  reason  for  disturbing  the  same. 

The  judgment  of  the  court  below  is  affirmed,  with  costs 
to  respondent. 

Reavis^  C.  J.,  and  Fulleiitox^  Hadi.ey^  Mouxt^  Dun- 
bar and  Anders,  JJ.,  concur. 
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[No.  4048.    Decided  December  13»  1901.] 

William    Deerino,    Appellant,   v.    Ida   Holcomb,    Re- 
spondent. 

FRAUDULENT    CON\TEYAT^CES  —  LIMITATIONS — KX0WU3>0E    OP    ATTOR- 
NEY CONSTITUTES  NOTICE  TO  CLIENT. 

Knowledge  by  plaintiff's  attorney  of  facts  sufficient  to  put  him 
on  inquiry  as  to  fraud  on  the  part  of  defendant  constitutes  such 
notice  to  both  the  attorney  and  his  client  as  to  be  equivalent  to 
discovery  of  the  fraud  sufficient  to  start  the  running  of  the  stat- 
ute of  limitations. 

SAME. 

The  fact  that  an  attorney  does  not  inform  his  client  of  knowl- 
edge on  his  part  indicating  fraud  on  the  part  of  defendant  would 
not  be  ground  for  the  client's  asserting  want  of  constructive  no- 
tice  on  his  part,  when  there  is  no  showing  of  collusion  between 
such  attorney  and  the  adverse  party. 

SAME  —  PROPERTY  EXEMPT  FROM  ATTACK. 

Although  a  transfer  of  capital  stock  may  have  been  originally 
fraudulent  as  to  creditors,  yet  property  purchased  with  the  divi- 
dends  on  such  stock  cannot  be  charged  with  the  original  fraud, 
so  as  to  subject  it  to  the  claims  of  creditors,  where  no  action 
could  have  been  maintained  against  the  transfer  of  the  stock, 
because  of  the  bar  of  the  statute. 

SAME  —  SEPARATE  CREDITORS   OF  HUSBAND   CANNOT  ATTACK   TRANSFER 
OF  COMMUNITY  PROPERTY. 

A  conveyance  by  the  husband  to  his  wife  of  community  realty 
is  not  a  fraudulent  conveyance  as  against  creditors  of  the  hus- 
band upon  his  separate  debts. 

SAME  —  GIFT  BY  HUSBAND  TO  WIFE  —  SOLVENCY  OF  HUSBAND. 

A  gift  by  a  debtor  to  his  wife  will  be  upheld  as  a  legal  trans- 
fer, instead  of  a  fraudulent  conveyance,  where,  after  making  it, 
he  has  ample  means  left  to  discharge  all  of  his  pecuniary  obliga- 
tions. 

COSTS    ON    APPEAL BRIEFS DUPLICATION    OF   MATTER. 

Where  appellant  has  printed  in  his  opening  brief  the  findings 
of  fact  made  by  the  court,  the  respondent,  though  prevailing  on 
the  appeal,  is  not  entitled  to  have  costs  taxed  in  his  favor  for 
that  portion  of  his  brief  in  which  he  reprints  the  findings  of  fact. 
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Appeal  from  Superior  Court,  Pacific  County. — Hon. 
Henby  S.  Elliott,  Judge.    Affirmed. 

H.  ^y,  B.  Ilewen,  for  appellant. 

Welsh  &  Thorp,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

White,  J. — In  1887,  in  Minnesota,  the  appellant  re- 
covered a  judgment  against  George  U.  Holcomb  and  his 
father,  S.  Holcomb,  for  $445.66.  On  this  judgment,  on 
the  18th  of  November,  1893,  in  the  superior  court  of 
Washington,  for  the  county  of  Pacific,  judgment  was  re- 
covered against  said  George  U.  Holcomb  for  $766.08,  on 
which  there  was  due  and  impaid  at  the  time  this  action 
was  brought  the  sum  of  $1,142.  Execution  was  not  issued 
on  this  judgment  until  August  9,  1898,  and  it  was  returned 
unsatisfied  September  13,  1898.  This  judgment  has  been 
renewed.  Ida  Holcomb  was  the  wife  of  George  U.  Hol- 
comb at  the  time  said  judgment  was  recovered  against  him 
in  Minnesota,  and  lived  there  with  him  until  April,  1886, 
when  he  abandoned  her  and  their  infant  child  and  came 
to  this  state.  In  1889  he  wrote  to  the  respondent,  Ida 
Holcomb,  that  if  she  would  come  and  live  with  him,  he 
would  never  abandon  her  again,  but  would  provide  for, 
and  make  suitable  provision  for  her  and  her  child.  Tender 
this  promise  she  rejoined  her  husband  in  this  state  in  1889. 
In  1889-1891,  George  U.  Holcomb  and  respondent  lived 
at  South  Bend,  Washington ;  and  George  U.  Holcomb  was 
the  general  manager  and  a  director  of  the  South  Bend 
Land  Company,  a  corporation  largely  engaged  in  deal- 
ing in  real  estate  and  town  lots.  He  was  very  influential 
in  the  management  of  the  company,  and  was  one  of  its 
promoters.  In  1890  the  value  of  the  lioldings  of  this 
company  was  $50,000,   and  on  April  26,  of  that  year. 
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George  U.  Holcomb  owned  699  out  of  2400  shares  of  the 
capital  stock  of  the  company.  On  that  day  he  surrendered 
to  the  company  the  said  699  shares,  and  there  was  re- 
issued by  the  company  in  lieu  thereof  399  shares  to  re- 
spondent, and  300  to  said  George  U.  From  that  time  said 
respondent  held  and  claimed  to  own  said  399  shares,  with 
the  exception  of  one  share,  which  she  transferred  to  Mr. 
Stratton,  who  acted  as  her  attorney  from  1895  or  1896  in 
the  affairs  of  the  company.  On  July  5,  1893,  George  U, 
sold  and  transferred  his  300  shares,  except  one  share,  to 
the  First  National  Bank  of  South  Bend.  From  March 
2,  1891,  to  October  4,  1893,  dividends  on  the  capital 
stock  of  said  company  amounting  to  $201,300  were  paid. 
The  first  three  dividends  amounted  to  $120,000,  and  the 
share  of  the  respondent  in  this,  as  shown  by  the  books 
of  the  company,  was  paid  to  her,  and  her  share  of  the 
balance,  as  shown  by  the  books  of  the  company,  was  paid 
to  George  U.,  who  was  also  paid  the  dividends  on  his  own 
stock.  In  1891-1893,  George  U.  had  on  deposit^  in  his 
own  name,  in  the  banks  of  South  Bend  large  sums  of 
money,  and,  until  the  latter  part  of  1893,  he  was  solvent, — 
had  more  than  sufficient  money  to  pay  his  debts.  In 
April,  1890,  certain  lots  were  conveyed  to  respondent  by 
the  South  Bend  Land  Company  for  the  consideration  of 
$1,500,  as  expressed  in  the  deed,  and  the  deed  for  these 
lots  was  recorded  in  the  auditor's  oflSce  of  Pacific  county 
April  21,  1890.  In  1890,  while  respondent  and  her  hus- 
band were  living  together,  there  was  constructed  on  this 
property  a  residence  costing  $6,000,  in  which  George  U. 
and  the  respondent  resided  until  George  U.  left  the  state, 
in  1894.  Various  other  lots  in  South  Bend  were  con- 
veyed to  the  respondent  by  the  South  Bend  Land  Com- 
pany. The  deeds  for  the  same  were  recorded  in  the 
auditor's  office  of  Pacific  county  immediately  after  the 
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conveyances  were  made,  generally  at  the  request  of  the 
South  Bend  Land  Company.  Three  of  these  deeds  were 
recorded  April  14,  1890,  one  August  8,  1891,  one  Novem- 
ber 12,  1891,  one  September  4,  1896.  Lots  in  South 
Bend  by  another  grantor  were  conveyed  to  respondent. 
The  deed  for  the  same  was  recorded  in  the  auditor's  office 
of  Pacific  county  on  February  13,  1890.  The  residence 
of  George  U.  Holcomb  and  wife  was  well  and  expensively 
furnished,  the  furniture  being  bought  in  1890.  In  1890 
thirty-five  shares,  of  the  par  value  of  $100  each,  of  the 
capital  stock  of  the  First  National  Bank  of  South  Bend, 
were  issued  to  the  respondent,  and  the  same  were,  in  May, 
1894,  transferred  to  George  U.  Holcomb,  who  afterwards 
sold  the  same.  Li  May,  1894,  George  U.  Holcomb  and 
respondent  were  divorced.  The  transfer  of  the  bank 
stock  was  made  while  the  divorce  proceedings  were  pend- 
ing, the  said  George  U.  then  agreeing  that  all  of  the 
property  mentioned  in  the  complaint  was  the  separate 
property  of  the  respondent.  The  appellant  was  ignorant 
of  the  whereabouts  of  George  U.  Holcomb  after  he  left 
Minnesota  until  October,  1891.  When,  in  October,  1891, 
he  found  out  that  George  U.  Holcomb  was  at  South  Bend, 
he  at  once  commenced  efforts  to  realize  on  the  Minnesota 
judgment  and  made  arrangements  wilii  M.  D.  Egbert,  an 
attorney  at  South  Bend,  to  look  after  his  interests,  and 
since  1891  M.  D.  Egbert  and  Hewen  &  Stratton,  attorneys 
at  South  Bend,  under  the  employment  of  appellant,  have 
been  looking  after  the  interest  of  the  appellant  in  his 
claim  against  George  TJ.  Holcomb.  The  attorneys  named 
were  the  attorneys  who  recovered  the  judgment  in  1893 
in  the  superior  court  of  Pacific  county.  The  present 
action  was  commenced  October  18,  1898,  by  H.  W.  B. 
Hewen,  Esq.,  of  Hewen  &  Stratton,  as  attorney  for  the 
appellant 
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The  appellant  alleged  in  his  complaint  that  respondent 
claims  all  of  the  above  mentioned  property  a^  her  sepa- 
rate property,  and  not  as  commnnity  property.  Tliis  the 
respondent  admits  in  her  answer.  The  appellant  further 
avers  that,  after  the  contraction  of  the  debt  on  which  the 
aforesaid  judgment  was  recovered,  George  U.  Holcomb 
and  the  respondent  fraudulently  confederated  and  con- 
spired together  for  the  purpose  of  hindering,  delaying, 
and  defrauding  the  appellant  in  the  collection  of  his  said 
debt,  and  for  the  purpose  of  defeating  and  preventing 
its  collection,  by  the  transfer,  without  any  consideration, 
of  said  property  to  said  respondent,  and  that  all  of  the 
aforesaid  property,  in  pursuance  of  said  conspiracy,  was 
put  in  the  name  of  the  respondent,  but  that  at  all  times 
George  TJ.  Holcomb  was,  and  still  is,  the  true  and  bene- 
ficial owner  of  said  property.  Appellant  further  alleges 
in  his  complaint  that  he  was  ignorant  of  the  fraudulent 
agreement  and  the  frauds  alleged  in  making  said  convey- 
ances until  about  July,  1897,  and  he  has  used  and  needed 
the  time  since  July,  1897,  in  fully  investigating  the  same. 
It  is  further  allied  that  he  was  ignorant  of  the  where- 
abouts of  said  George  U.  Holcomb  from  1887  imtil  1801, 
although  he  made  diligent  efforts  to  discover  the  same. 
The  appellant  prays  that  the  aforementioned  shares  of 
stock  in  the  South  Bend  Land  Company,  the  real  estate 
conveyed  to  the  respondent,  and  the  furniture  and  liouse, 
be  charged  with  the  payment  of  his  judgment.  The  an- 
swer denies  the  frauds  alleged,  and  alleges  that  the  prop- 
erty mentioned  in  the  complaint  was  and  is  the  separate 
property  of  the  said  respondent.  Respondent  claims  to 
have  paid  her  husband  in  1890  $1,000  for  the  399  shares 
of  stock  in  the  South  Bend  Land  Company,  and  for  the 
five  lots  where  the  residence  was  erected ;  and  she  further 
claims  that  the  other  property  was  property  purchased 
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with  the  dividends  from  the  stock  of  the  South  Bend 
Land  Company  owned  by  her  and — a  small  portion  of  it 
— out  of  the  allowance  made  for  family  support  She 
claims  to  have  earned  part  of  the  money  with  which  she 
bought  the  stock  as  a  school  teacher  in  Minnesota  when 
she  was  abandoned  by  her  husband,  and  to  have  received 
a  part  of  it  as  a  gift  from  her  mother  and  brother.  She 
further  pleads  that  the  debt  upon  which  the  judgment 
was  recovered  was  the  separate  debt  of  George  U.  Hoi- 
comb,  and  not  a  community  del?t.  She  also  alleged  that  in 
1894  she  was  divorced  from  George  U.  Holcomb,  and 
that  pending  said  divorce  it  was  agreed  between  her  and 
George  U.  that  the  property  in  controversy  was  her 
separate  property.  She  further  pleads  "that  the  cause  of 
action  set  forth  in  appellant's  complaint  did  not  accrue 
within  three  years  before  the  commencement  of  the  action, 
and  that  for  more  than  three  years  prior  to  the  com- 
mencement of  the  action  appellant  personally,  and  also 
by  and  through  his  agents  and  attorneys,  knew  all  of  the 
things  which  he  alleged  in  his  complaint  were  the  facts 
which  constituted  the  fraud  and  fraudulent  agreement 
on  the  part  of  the  respondent,  Ida  Holcomb  and  George 
U.  Holcomb,  and  each  of  them,  and  others,  and  said 
cause  of  action  is  barred  by  the  statute  of  limitations." 
The  appellant  denied  the  allegations  of  the  answer  relative 
to  the  statute  of  limitations,  and  in  other  particulars. 
The  court  found  on  all  the  issues  in  favor  of  the  respond- 
ent, and  dismissed  the  action. 

We  will  first  consider  the  evidence  in  support  of  the 
statute  of  limitations,  and  the  rule  of  law  applicable  to 
the  same.  The  statute  of  limitations,  which  the  appellant 
seeks  to  avoid  by  the  averment  in  his  complaint  that  he 
was  ignorant  until  1897  of  the  fraudulent  agreement 
therein  alleged,  between  respondent  and  George  TJ.  Hol- 

38 — 26  WASH. 
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comb,  and  which  is  relied  upon  by  the  respondent,  is  as 
follows:  "Within  three  years.  ...  4.  An  act  for 
relief  upon  the  ground  of  fraud,  the  cause  of  action  in  such 
case  not  to  be  deemed  to  have  accrued  until  the  discovery 
by  the  aggrieved  party  of  the  facts  constituting  the  fraud.'' 
Bal.  Code,  §  4800.  The  statute  of  limitations  is  not  an 
unconscionable  defense.  Morgan  v.  Morgan,  10  Wash. 
99  (38  Pac.  1054). 

"Statutes  of  limitation  are  vital  to  the  welfare  of  so- 
ciety, and  are  favored  in  the  law.  They  are  found  and 
approved  in  all  systems  of  enlightened  jurisprudence. 
They  promote  repose,  by  giving  security  and  stability  to 
human  affairs.  An  important  public  policy  lies  at  their 
foundation.  They  stimulate  to  activity  and  punish  negli- 
gence. While  time  is  constantly  destroying  the  evidence 
of  rights,  they  supply  its  place  by  a  presumption  which 
renders  proof  unnecessary.  Mere  delay,  extending  to  the 
limit  prescribed,  is  itself  a  conclusive  bar.  The  bane  and 
the  antidote  go  together."  Wood  v.  Carpenter,  101  U.  S. 
135. 

According  to  the  testimony  of  Mr.  McMath,  who  repre- 
sented the  appellant  in  the  East,  when  it  was  discovered 
that  George  U.  Holcomb  was  living  at  South  Bend,  efforts 
were  at  once  commenced  to  realize  on  the  Minnesota 
judgment,  and  arrangements  were  made  with  M.  D. 
Egbert,  an  attorney  at  South  Bend,  to  look  after  this 
claim.  This  was  in  October,  1891,  and  since  that  time 
M.  D.  Egbert  and  Hewen  &  Stratton  have  been  looking 
after  such  claim.  M.  D.  Egbert,  called  as  a  witness  by  the 
appellant,  testified  that  he  has  resided  in  South  Bend 
since  the  25th  day  of  April,  1890,  and  that  he  was 
acquainted  with  George  U.  Holcomb  in  1890;  that  in 
1890  he  visited  with  said  George  U.  Holcomb  while  the 
house,  built  on  the  lots  deeded  to  the  wife  by  the  South 
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Bend  Land  Company  for  $1,600,  was  in  course  of  con- 
struction, and  that  George  U.  Holcomb  and  another  were 
talking  about  altering  the  house;  that  at  that  time,  in 
speaking  of  the  ownership  of  the  property,  George  U. 
said  the  property  was  to  be  his  wife's;  that  he  wanted 
to  suitably  reward  her ;  that  she  had  followed  him  around 
from  post  to  pillar  and  he  wanted  to  give  her  the  home 
and  fix  her  the  best  he  could;  that  she  had  no  adequate 
reward  for  staying  back  in  Minnesota.  He  testified  he 
could  not  tell  from  whom  he  learned  that  the  property 
was  transferred  to  the  wife;  that  he  always  knew  it  was 
in  her  name;  that  he  knew  it  was  in  her  name  from  about 
the  time  of  that  visit ;  that  he  knew  pretty  near  what  was 
going  on  in  the  land  company.  Called  as  a  witness  by 
the  respondent,  he  further  testified  that  he  thought  he 
received  the  appellant's  judgment  for  collection  in  the 
summer  of  1893,  and  that  he  obtained  Hewen  &  Stratton  to 
assist  him  in  the  prosecution  of  the  matter;  that  shortly 
after  the  judgment  was  rendered — a  few  days — ^his  at- 
tention was  called  to  the  fact  of  the  transfer  of  the  399 
shares  of  the  capital  stock  of  the  South  Bend  Land  Com- 
pany to  the  respondent,  and  he  felt  convinced  that  it  was 
a  fraudulent  transfer, — not  that  the  respondent  knew  it, 
— and  was  to  cover  up  George  U.  Holcomb's  property ;  that 
he  had  been  informed  at  that  time  that  the  books  of  the 
South  Bend  Land  Company  showed  how  the  transfer 
was.  He  was  asked  the  question,  "Why  did  you  not  pro- 
ceed to  collect  the  judgment  then — why  did  you  not  pro* 
ceed  with  this  action  to  set  aside  the  conveyance  ?"  and  he 
answered,  "For  two  or  three  reasons ;  one  of  them  a  senti- 
mental one,  perhaps.  I  felt  that,  even  though  the  judg- 
ment could  be  collected  and  the  conveyance  set  aside, 
that  between  a  great  corporation,  worth  millions  of  dol- 
lars, and  a  poor  widow  with  a  child,  I  would  cling  to  the 
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side  of  mercy  and  charity,  and  said  nothing  ahout  it.  I 
may  have  had  my  scruples  ahout  the  ability  to  collect  it 
even  then.  The  claim  was  in  the  hands  of  Hewen  &  Strat- 
ton,  and,  if  they  desired  to  go  ahead  with  it  they  could  do 
it."  He  further  testified  that  he  was  a  good  friend  of  the 
respondent;  that  he  was  willing  the  claim  should  be  col- 
lected from  George  U.  and  his  father;  that  this  was  the 
reason  he  did  not  take  action  in  the  matter ;  that  his  con- 
science excused  him  whether  the  ethics  of  the  profession 
would  or  not.  Mr.  Hewen,  of  Hewen  &  Stratton,  also  tes- 
tified that  they  searched  the  county  records  after  the  re- 
covery of  the  judgment  in  1893  without  being  able  to  find 
any  property  in  the  name  of  George  U.  Holcomb ;  that  he 
(Hewen)  watched  the  divorce  proceedings  between  res- 
pondent and  George  U.  Holcomb  (May,  1894),  with  the 
hopes  of  discovering  property  of  George  TJ.  Holcomb. 
The  deeds  to  the  respondent  for  the  real  estate  sought  to 
be  charged  with  the  payment  of  the  judgment  (with  the 
exception  of  a  deed  recorded  September  4,  1896,  of  which 
we  will  speak  later  on),  were  all  of  record  in  the  auditor's 
ofiice  at  the  time  the  judgment  was  recovered  in  1893,  and 
at  the  time  Mr.  Hewen  examined  these  same  records  to  find 
property  of  George  U.  Holcomb.  While  it  is  true  that 
Mr.  Egbert  testified  that  he  thinks  he  was  first  employed  to 
look  after  this  claim  in  the  summer  of  1893,  Mr.  McMath, 
who  had  all  the  correspondence  about  the  claim,  and  who 
had  carefully  examined  the  same,  testifies  that  he  was 
employed  as  early  as  October,  1891.  As  to  the  real  estate 
upon  which  the  dwelling  house  was  erected,  Mr.  Egbert 
testifies  that  he  knew  from  1890  it  was  in  the  wife's  name, 
and  that  he  always  knew  it  was  in  her  name ;  he  knew  at 
the  same  time  that  it  was  being  fitted  up  as  a  home  es- 
pecially for  the  wife  and  child,  and  also  knew  as  early  as 
1893  of  the  transfer  of  the  399  shares  of  capital  stock  of 
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the  South  Bend  Land  Company  to  the  wife,  and  knew 
pretty  near  what  was  going  on  in  the  land  company. 

It  is  a  general  rule  that  notice  to  the  attorney  is  notice 
to  his  client;  that  this  rule  applies  to  all  notices  arising 
in  the  progress  of  a  case,  or  as  to  other  matters  in  which 
the  relation  of  attorney  and  client  exists  at  the  time  of  the 
notice,  and  it  applies  not  only  to  knowledge  acquired  by 
the  attorney  in  the  particular  transaction,  but  to  knowl- 
edge acquired  by  him  in  a  prior  transaction  in  which  he 
acquired  material  information,  if  the  information  was  so 
precise  and  definite  that  it  is  or  must  be  present  to  his 
mind  and  memory  in  the  last  transaction.  The  Distilled 
Spirits,  11  Wall,  356;  2  Pomeroy,  Equity  Jurisprudence, 
§  672;  WittenbrocJc  v.  Parker,  102  Cal.  93  (36  Pac.  374, 
24  L.  R.  A.  197,  41  Am.  St.  Rep.  172). 

The  attorneys  of  the  appellant  and  the  appellant  him* 
self  had  constructive  notice  that  a  large  amount  of  real 
estate  was  conveyed  to  the  wife,  as  early  as  1890  and  1891, 
by  the  South  Bend  Land  Company.  The  attorney  who 
brought  this  action  before  1894  examined  the  records  in 
the  auditor's  office  of  Pacific  county  for  property  in  the 
name  of  George  U.  Holcomb,  and,  under  our  system  of 
indexing,  necessarily  must  have  obtained  on  such  exami- 
nation actual  knowledge  of  the  conveyance  to  respondent 
by  the  land  company.  The  attorneys  knew  in  1894  that 
George  TJ.  Holcomb  was  insolvent,  knew  that  the  respond- 
ent was  the  wife  of  George  TJ.  Holcomb;  knew  that  the 
real  estate  was  conveyed  to  the  wife ;  knew,  or  could  have 
easily  ascertained,  that  George  U.  Holcomb  was  the  man* 
ager  of  the  South  Bend  Land  Company;  knew,  or  could 
have  easilv  ascertained,  that  the  wife  was  of  limited  means 
before  she  came  to  Washington.  The  real  estate  in  her 
name,  under  the  circumstances, — ^her  husband  being  in- 
solvent, as  claimed, — was  certainly  sufficient  notice  to  put 
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them  on  inquiry;  and  had  they  inquired,  they  would 
have  obtained  the  same  information  in  1893  and  1894  as 
to  the  consideration  and  circumstances  of  the  transfers  as 
they  did  in  1898,  on  the  trial  of  this  action.  Our  statute, 
in  effect,  says  that  the  cause  of  action  is  deemed  to  have 
accrued  when  the  fraud  is  discovered.  What  is  discovery  ? 
We  answer,  notice  of  the  fraud.  What  is  notice?  This 
we  can  best  answer  in  the  language  adopted  by  the  supreme 
court  of  the  United  States : 

"  Whatever  is  notice  enough  to  excite  attention,  and 
put  the  party  on  his  guard,  and  call  for  inquiry,  is  notice 
of  everything  to  which  such  inquiry  might  have  led- 
When  a  person  has  suflBcient  information  to  lead  him  to  a 
fact,  he  shall  be  deemed  conversant  of  it'  .  .  .  *The 
presumption  is  that  if  the  party  affected  by  any  fraudulent 
transaction  or  management  might,  with  ordinary  care  and 
attention,  have  seasonably  detected  it,  he  seasonably  had 
actual  knowledge  of  it.'  "  Wood  v.  Carpenter,  101  JJ.  S. 
136 ;  Martin  v.  Smithy  1  Dill.  86 ;  Cwrr  v,  Hilton,  1  Curt. 
390 ;  Morgan  v,  Morgan,  supra;  WicJcham  v  Sprague,  18 
Wash.  466  (51  Pac.  1055)  ]Hecht  v.  Slaney,  72  Cal.  363 
(14  Pac.  88) ;  Wright  v.  Davis,  28  Neb.  479  (44  N.  W. 
490,  26  Am.  St.  Rep.  347) ;  Hawley  v.  Page,  77  Iowa,  239 
(42  K  W.  193,  14  Am.  St.  Rep.  275). 

A  party  defrauded  must  be  diligent  in  maldng  inquiry. 
The  means  of  knowledge  are  equivalent  to  knowledge. 
A  clue  to  the  fact,  which,  if  followed  up  diligently  would 
lead  to  a  discovery,  is  in  law  equivalent  to  discovery, — 
equivalent  to  knowledge.    Norris  v.  Haggin,  28  Fed.  275. 

Mr.  Egbert,  one  of  the  attorneys  when  the  judgment 
was  recovered  in  1893,  had  actual  knowledge  of  the  prob- 
able value  of  the  home  and  its  appurtenances;  that  the 
husband  had  given  it  to  the  wife,  had  furnished  it  for 
her,  and  had  given  to  her  399  shares  of  the  capital  stock 
of  the  South  Bend  Land  Company.     The  knowledge  of 
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these  transactions  had  by  Mr.  Egbert,  if  investigated, 
would  have  led  to  the  discovery  of  the  fraud,  if  any,  set 
up  in  the  complaint,  as  early  as  1893.  This  was  not  only 
constructive  notice  to  the  appellant,  but  was  constructive 
notice  to  Hewen  &  Stratton,  Egbert's  associates  in  the 
business  of  looking  after  the  claim.  Wittenbrock  v.  Par- 
Jeer,  102  Cal.  93. 

The  deed  to  respondent  in  1896  by  the  South  Bend 
Land  Company  for  two  lots  in  South  Bend  was  long 
after  the  respondent  was  divorced  from  George  U.  Hol- 
comb.  ^The  South  Bend  Land  Company  was  indebted  to 
the  respondent  on  account  of  dividends  on  her  capita) 
stock,  and  this  deed  was  delivered  to  her  in  part  payment 
of  these  dividends.  If  the  transfer  of  the  stock  is  ren- 
dered valid  by  the  lapse  of  time,  property  purchased 
with  the  dividends  cannot  be  charged  with  the  original 
fraud.  But  the  appellant  claims  that  the  knowledge  of 
Egbert  should  not  be  imputed  to  the  appellant  and  his 
associates,  Hewen  &  Stratton,  because  out  of  personal 
friendship  for  respondent  Mr.  Egbert  did  not  see  fit  to 
institute  this  action  in  1893.  The  onlv  instance  wherein 
notice  to  the  attorney  does  not  constitute  notice  to  the  client 
is  where  the  attorney,  in  collusion  with  the  adverse  party, 
suppresses  the  information  that  he  may  have.  The  re- 
spondent did  not  know  that  Egbert  had  suppressed  such 
information.  She  never  advised  with  him  relative  to  the 
suppression  of  such  information.  There  is  not  a  scintilla 
of  evidence  offered  to  show  that  there  was  any  collusion 
between  the  respondent  and  Ebgert.  The  fact  that  Egbert 
did  not  inform  his  client  of  the  knowledge  he  had  cannot 
militate  against  respondent,  Ida  Holcomb,  as  she  was  in 
no  way  to  blame  for  the  failure  to  give  such  information. 
If  the  attorney  did  not  proceed  with  his  action  when  he 
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b'btained  the  knowledge,  that  is  a  matter  between  the 
attorney  and  appellant,  under  the  circumstances  disclosed 
in  this  case,  with  which  the  respondent  had  nothing  to 
do,  and  which  in  no  way  binds  her.  We  think  that  the 
evidence  overwhelmingly  sustains  the  defense  of  the 
statute  of  limitations. 

The  evidence  clearly  shows  that  the  debt  due   from 
George  U.   Holcomb,  to  the  appellant  was  the  separate 
debt  of  George  U.  Holcomb,  and  was  not  a  community 
indebtedness  in  any  sense  of  the  term.     That  being  the 
case,  real  estate  acquired  in  this  state  by  George  If.  Hol- 
comb and  wife  in  the  manner  the  real  estate  in  controversy 
is  shown  to  have  been    acquired    was    community    real 
estate,  and  was  not  subject  to  execution  for  the  payment 
of  the  separate  debts  of  the  husband.     It  is  immaterial 
whether  such  real  estate  stands  in  the  name  of  the  husband 
or  wife.     The  conveyance  of  such  real  estate  to  the  wife 
is  not  even  evidence  of  fraud.     The  husband  could  give 
his  interest  in  such  real  estate  to  the  wife,  and  no  one 
could  question  the  good  faith  of  such  a  transaction  but 
the  creditors  of  the  community.     The  appellant  is  not 
such  a  creditor,  and  a  transfer  of  such  property  is  a  matter 
of  no  concern  to  him.     Bump,  Fraudulent  Conveyances 
(4th  ed.),  §  220. 

George  TJ.  Holcomb  testifies  that  in  drawing  the  last 
three  dividends  on  his  wife's  share  of  stock  he  was  acting 
as  her  agent.  There  is  no  evidence  to  contradict  this- 
There  is  no  evidence  in  this  case  in  any  way  tending  to 
support  the  allegation  of  the  complaint  that  the  respond- 
ent holds  any  of  the  property  in  controversy  in  trust  for 
the  benefit  of  George  U.  Holcomb.  The  most  favorable 
construction,  in  favor  of  the  appellant,  that  can  be  put 
upon  the  testimony,  is  that  George  U.  Holcomb  made  a  gift 
of  the  399  shares  of  stock,  and  the  furniture  in  the  house, 
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and  the  dwelling  house,  and  his  interest  in  the  real  estate, 
to  the  respondent.  This  gift  was  made  in  1890.  George 
U.  Holcomb  was  solvent  at  the  time,  and  the  gift  in  no 
manner  crippled  him  financially.  The  evidence  fully 
shows  that  until  1893  he  had  a  large  bank  account,  some- 
times as  high  as  $15,000  on  deposit,  and  that  the  stock 
retained  by  him  in  the  land  company  was  worth  over 
$100,000,  and  paid  large  dividends.  It  is  the  sacred  duty 
of  a  husband  and  father  to  provide  for  his  wife  and 
children.  George  U.  Holcomb's  wife  had  rejoined  him  in 
this  state  after  he  had  abandoned  her  and  his  child.  She 
came  to  him  because  he  said  he  would  make  suitable  pro- 
vision for  her  and  her  child.  When  the  stock  in  the  land 
company  was  given  to  the  wife,  it  was  not  of  much  value 
but  afterwards  rose  to  be  worth  three  or  four  hundred 
dollars  per  share.  We  understand  the  rule  of  law  to  be 
that  if  the  debtor,  after  making  a  gift,  has  ample  means 
left  to  discharge  all  of  his  pecuniary  obligations,  the  gift 
cannot  be  said  to  be  a  fraudulent  disposition  of  his  prop- 
erty, and  it  will  be  upheld.  Bump,  Fraudulent  Convey- 
ances (4tli  ed.),  §  263,  and  cases  cited. 

The  judgment  of  the  court  below  is,  therefore,  affirmed 
with  costs  to  the  respondent. 

Reavis,  C.  J.,  and  Dunbar,  Axders^  Mount,  Fuller- 
ton  and  Hadley,  JJ.,  concur. 

ON    MOTION    TO    RETAX   COSTS. 

Per  Curiam.  This  is  a  motion  by  appellant  to  retax 
costs,  for  the  reason  that  one  dollar  per  page  is  an  un- 
reasonable price  for  printing  the  briefs;  the  assertion  be- 
ing that  seventy  cents  per  page  is  the  customary  price.  A 
second  objection  is  that  pages  from  7  to  23,  inclusive,  of 
respondent's  brief,  contain  only  the  findings  of  fact  made 
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by  the  trial  court,  all  of  which  had  been  already  printed 
in  full  in  appellant's  brief.     The  clerk  of  this  court,  in 
taxing  the  costs,  has  allowed  eighty  cents  per  page  for 
printing  respondent's  brief,  and  we  think  the  record  shows 
conclusively '  that  that  was  the  customary  price  for  briefs 
of  this  size  in  Pacific  county.     There  seems  to  be  no  good 
purpose  subserved,  however,  in  the  printing  by  res)x>ndent 
in  her  brief  of  the  findings  of  fact  after  they  had  been 
printed  in  the  brief  of  appellant,  as  they  had  in  this  case. 
The  briefs   of   appellant   and   respondent   are  consulted 
together  by  members  of  this  court,  and,  the  rule  requiring 
the  printing  of  the  finding^  of  fact  being  for  the  benefit 
of  the  court,  there  is  no  necessity  for  incurring  the  ex- 
pense of  again  printing  them  in  resix)ndent's  brief.     The 
costs  will  therefore  be  retaxed  to  the  extent  of  disallowing 
the  expense  of  printing  the  seventeen  pages  of  respondent's 
brief  which  contain  the  statement  of  facts  as  printed  in 
appellant's  brief.     As  so  corrected,  the  cost  bill  is  ap- 
proved. 


[No.  3617.     Decided  December  14,  1001.) 

In  the  Matter  of  the  Petition  of  the  City  of  Seattle  as 
to  Compensation  to  he  made  for  Rcgrading  of  First 
Avenue. 

Charles  Bruhx  et  t/.r..  Appellants,  v.  S.  Hexry  Xorris, 

Respondent. 

APPEAL  —  StTFICIEXCY  OF  BRIEFS  —  FAU.l'RE  TO  CONTAIN  FINDINGS  OF 
FACT. 

The  supreme  court  rule  which  requires  findings  of  fact  to  be 
printed  in  the  appellant's  brief  applies  only  to  cases  where  the 
findings  themselves  are  contested,  not  to  cases  where  the  error 
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assigned  is  as  to  the  conclusions  of  law  drawn  from  findings 
which  are  accepted  as  correct. 

DAMAGES  TO  BEAL  PROPEBTT  —  BIGHT  TO  BECOVEB  —  WHO  E^TTITLED  TO 
077  MOBTOAGE  F0BECLO8UBE. 

Where  damages  occasioned  hy  the  grading  of  a  street  have 
been  awarded  in  favor  of  mortgaged  premises  prior  to  the  fore- 
closure of  the  mortgage  thereon,  the  mortgagee  is  not  entitled 
to  such  award  when  there  is  nothing  in  the  decree  of  foreclos- 
ure giving  it  to  hlm»  and  the  mortgaged  premises  have  on  fore- 
closure sale  brought  the  full  amount  of  the  mortgage  indebted- 
ness, thus  satisfying  his  claim  against  the  property  of  his  debtor. 

Appeal  from  Superior  Court,  King  County. — Hon. 
William  Hickmax  Moore^  Judge.    Reversed. 

Ralph  Simon,  for  appellants. 
Allen  &  Allen,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

FuLLERTON,  J. — Briefly  stated,  the  facts  of  this  case 
are  these:  In  1898  the  appellants  were  the  owners  of  lot 
8,  in  block  42,  in  A.  A.  Denny's  Addition  to  the  city  of 
Seattle,  on  which  there  was  a  mortgage  for  $3,900,  held 
by  the  respondent,  which  the  appellants  had  assumed  and 
were  obligated  to  pay.  In  April  of  that  year  the  city  of 
Seattle,  pursuant  to  ordinances  theretofore  passed,  com- 
menced work  regrading  the  street  in  front  of  and  abutting 
upon  the  lot,  completing  the  same  on  August  15th  of  the 
same  year.  On  October  25th  following,  the  city  institute:? 
an  action  for  the  purpose  of  ascertaining  the  amount  of 
damages  done  to  the  property  holders  owning  property 
abutting  upon  the  street  by  the  work  of  regrading,  making 
defendants  therein,  among  others,  the  appellants  and  the 
respondent.  Tliis  action  was  brought  to  trial  on  October 
24,  1899,  wliich  resulted  in  a  verdict  in  favor  of  the  own- 
ers of  the  lot  in  question  in  the  sum  of  $500.     After  the 
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work  of  regrading  the  street  had  been  commenced,  the 
respondent  began  a  suit  to  foreclose  his  mortgage,  obtain- 
ing a  decree  of  foreclosure  therein  on  October  19,  189S, 
under  which  the  property  was  sold  by  the  sheriff,  in  the 
usual  manner,  on  February  18,  1899,  to  the  respondent, 
for  the  full  amount  of  the  decree,  including  the  accrued 
costs,  leaving  no  deficiency  whatever.     This  sale  was  con- 
firmed by  the  court  on  June  29,  1899.    After  the  return 
of  the  verdict  in  the  action  instituted  bv  the  citv,  the  re* 
spondent  filed  a  petition  in  the  superior  court,  entitled  as 
in  that  proceeding,  praying  the  court  to  enter  a  judgment 
on  the  verdict  of  the  jury  awarding  to  him  the  amount 
assessed  as  damages.     This  petition  was  served  upon  the 
appellants,  who  filed  a  counter-petition,  praying  that  they 
have  judgment  for  the  award.     The  court  ruled  that  the 
respondent  was  entitled  to  the  award,  and  entered  judg- 
ment in  his  favor.    This  appeal  is  from  that  judgment. 

The  respondent  moves  to  dismiss  the  appeal  for  the 
reasons:  (1)  That  the  appellants  have  not  printed  in 
their  brief  the  findings  of  fact  and  conclusions  of  law 
made  by  the  trial  court;  and  (2)  that  there  is  no  suflS- 
cient  assignment  of  error.  The  rule  of  this  court  requir- 
ing findings  to  be  printed  in  the  brief  applies  only  to  cases 
where  the  findings  themselves  are  contested,  not  to  cases 
where  the  findings  are  accepted  as  correct,  and  the  error 
assigned  is  the  conclusion  of  law  drawn  therefrom.  In 
their  brief  the  appelant s  have  clearly  stated  the  question 
involved,  and  the  error  relied  upon  f  Jr  reversal.  In  doing 
so  they  have  complied  with  the  requirements  of  both  the 
rule  and  the  statute.    The  motion  to  dismiss  is  denied. 

By  reference  to  the  dates  above  given,  it  will  be  seen 
that  the  work  done  upon  the  street  which  caused  the  injury 
to  the  lot,  was  done  prior  to  the  time  of  the  sale  under 
the  foreclosure  decree,  and  at  a  time  when  the  appellants 
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were  tlie  owners  of  the  lot  and  the  respondent  was  the 
holder  of  a  mortgage  lien  thereon.  The  respondent's  right, 
therefore,  to  the  award  depends  upon  what  answer  is  given 
to  the  question,  did  the  right  to  collect  the  award  pass  to 
the  purchaser  at  the  mortgage  sale?  We  can  conceive  of 
no  reason  why  it  should  be  held  to  have  so  passed.  The 
proceedings  brought  to  foreclose  the  mortgage,  so  far  as 
the  record  discloses,  were  the  ordinary  proceedings  followed 
in  the  usual  course  of  practice;  that  is  to  say,  a  money 
judgment  was  entered  against  the  parties  obligated  to  pay 
the  debt,  followed  by  a  decree  directing  that  the  mort- 
gaged property  be  sold  to  satisfy  the  amount  due.  So  far 
as  it  appears,  no  reference  to  the  award  was  made  in  the 
decree.  It  was  neither  directed  to  be  sold,  nor  was  the 
amount  thereof  deducted  from  the  amount  of  the  debt. 
The  property  was  sold  at  public  auction  to  the  highest  and 
best  bidder,  after  notice  given,  which  described  the  lot  as 
it  was  described  in  the  mortgage,  making  no  reference  to 
any  right  of  damages  passing  with  the  property.  It  has  been 
uniformly  held  that  the  right  to  damages  for  an  injury 
to  property  is  a  personal  right  belonging  to  the  owners  of 
the  property,  which  will  not  pass  by  deed  unless  expressly 
conveyed.  McFadden  v.  Johnson,  72  Pa.  St.  335  (13 
Am.  Rep.  681) ;  Loach's  Appeal,  109  Pa.  St,  72;  King  v. 
Mayor,  etc.,  of  New  York,  102  K  Y.  171  (6  N.  E.  395)  ; 
Porter  v.  Metropolitan  Elevated  Ry.  Co,,  120  N.  Y. 
284  (24  X.  E.  454)  ;  Chicago  &  E.  /.  E.  R.  Co.  v.  Loeb, 
118  111.  203  (8  X.  E.  460,  59  Am.  Rep.  341)  ;  Milwaukee 
&'  NoHhem  R.  R.  Co.  v.  Strange,  63  Wis.  178  (23  X.  W. 
432).  On  like  principles  it  will  not  pass  by  a  sale  under  a 
decree  of  foreclosure  unless  expressly  so  ordered  and  di- 
rected by  the  decree.  Undoubtedly,  had  there  been  a 
deficiency  remaining  after  the  mortgage  sale,  the  respond- 
ent would  have  been  entitled  to  this  award  up  to  the  amount 
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of  such  deficiency.  But  his  right  against  the  mortgagors 
was  the  right  only  to  have  the  mortgage  deht  paid  in  full, 
and  where  this  was  paid  by  a  sale  of  the  mortgaged  prem- 
ises in  their  damaged  condition,  all  his  claims  against  the 
property  of  the  debtors  were  satisfied.  The  right  to  col- 
lect these  damages  was  the  appellants'  property,  their  per- 
sonal right,  subject  to  the  payment  of  the  mortgage  debt  so 
long  as  it  existed,  becoming  absolute  after  the  debt  was 
satisfied. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
instructions  to  enter  a  judgment  for  the  appellants. 

Reavis^  C.  J.  and  Anders  and  Dunbar^  JJ.,  concur. 


[No.  3979.     Decided  December  14,  1901.] 

Gottlieb  Burian^  Appellani,  v.  Seattle  Electric  Com- 
pany, Respondent, 

STREET     RAILWAYS  —  PERSONAL     INJURIES  —  NEGLIGENCE  —  QL*E8TIOX 
FOR  JURY. 

Whether  a  cable  car  company  engaged  in  operating  a  line 
upon  a  steep  street  is  guilty  of  negligence  or  not,  where  the  cars 
could  only  be  safely  stopped  upon  the  level  of  cross  streets  and 
not  upon  the  Incline,  and  by  reason  of  that  fact  a  pedestrian  upon 
the  cross  street  was  run  into  and  injured  because  of  the  failure 
of  the  company's  employees  to  stop  the  car  until  it  had  com- 
pletely ascended  from  the  slope  to  the  level  of  the  cross  street, 
is  a  question  for  the  Jury*  ftnd  it  is  not  within  the  province  of  the 
court  to  say  as  a  matter  of  law  that  the  company  was  not  negli- 
gent in  operating  such  cars. 

SAME  —  NON-SUIT. 

In  an  action  to  recover  for  injuries  resulting  from  being  run 
down  by  a  cable  car,  where  there  is  some  evidence  that  no  gong 
was  rung,  it  was  error  to  non-suit  plaintiff,  since  it  became  the 
duty  of  the  Jury  to  determine  what  the  fact  was  as  to  sounding 
the  gong,  and  whether  a  failure  to  sound  it  constituted  negligence 
under  all  the  facts  of  the  case. 
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SAME  —  CONTRIBUTORY   NEGLIUBKCE. 

Whether  a  pedestrian  upon  a  street  crossing  waiting  for  a 
street  car  to  pass  is  guilty  of  contributory  negligence  in  turn- 
ing to  cross  a  double  track  on  which  cars  run  in  the  opposite 
direction,  without  looking  or  listening  to  learn  whether  a  car  is 
approaching,  is  a  question  for  the  jury,  where  he  is  injured  by 
a  car  coming  suddenly  over  the  top  of  the  hill  upon  which  he 
was  walking,  there  being  evidence  that  its  gong  was  not  sounded, 
and  that  the  car  was  not  stopped  as  quickly  as  it  should  have  been. 

Appeal  from  Superior  Court,  King  County. — Hon.  Q. 
Meade  Emory^  Judge.    Reversed. 

.    Edward  Holton  James  and  /.  Henry  Denning,  for  ap- 
pellant. 

Struve,  Allen,  Hughes  &  McMicJcen,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Hadle\%  J. — The  respondent  is  the^  owner  and  operator 
of  a  system  of  street  railways  in  the  city  of  Seattle,  and 
on  the  11th  day  of  November,  1900,  was  engaged  in  the 
operation  of  a  line  of  cars  along  Madison  street,  in  said 
city.  The  westerly  end  of  Madison  street  is  near  the 
waters  of  Puget  Sound,  from  which  point  said  street  pro- 
ceeds in  a  northeasterly  course,  and  ascends,  for  a  distance 
of  many  blocks,  the  sloping  side  of  a  very  high  hill.  The 
respondent's  cars  are  moved  up  and  down  the  slope  of 
said  hill  along  Madison  street  by  means  of  an  underground 
cable.  Madison  street  is  crossed  at  right  angles  by  the 
following  parallel  streets,  among  others,  viz..  Second  ave- 
nue. Third  avenue,  and  Fourth  avenue.  Those  portions 
of  Madison  street  included  in  its  intersections  with  said 
streets  at  their  several  places  of  crossing  are  practically 
level,  while  those  portions  which  lie  between  said  intersec- 
tions ascend  the  hill  by  a  very  steep  grade.  Of  the  streets 
crossing  Madison  street  above  named.  Second  avenue  is  the 
most  westerly,  and  is  nearest  the  westerly  end  of  Madison 
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street.  Next  easterly,  and  up  the  hill,  from  Second  ave- 
nue, lies  Third  avenue,  whicli  crosses  Madison  street  one 
block  distant  from  the  crossing  of  Second  avenue  and 
Madison  street.  Ascending  the  hill  from  Third  avenue, 
Madison  street  proceeds  until  it  intersects  Fourth  ave- 
nue, one  block  distant.  On  the  day  first  above  named 
appellant  resided  at  Spring  Place  in  the  city  of  Seat- 
tle, which  is  located  adjoining  Madison  street,  some 
distance  easterly  from  that  portion  of  Madison  street 
heretofore  described.  In  the  evening  of  that  day  ap- 
pellant started  with  his  family  to  go  to  Grermania 
Hall,  which  is  located  on  Second  avenue  ,and  to  the 
north  of  Madison  street.  The  party  walked  along  Madison 
street  to  the  westward,  following  the  northerly  side  of  said 
street  until  they  reached  Fourth  avenue,  when  they  crossed 
to  the  southerly  side  of  Madison  street,  and  proceeded  along 
that  side  of  the  street  down  to  Third  avenue.  They  crossed 
over  Third  avenue,  and  appellant's  wife  and  daughter  and 
a  young  lady  who  accompanied  them  stood  upon  or  very 
near  the  sidewalk  at  the  southwesterly  comer  of  the  two 
streets.  Appellant  started  to  cross  over  Madison  street, 
intending  to  proceed  northerly  along  Third  avenue  to 
Seneca  street,  and  thence  down  Seneca  street  to  Second 
avenue,  and  to  Germania  Hall.  As  he  started  across  Mad- 
ison street  he  proceeded  in  a  diagonal  direction  with  ref- 
erence to  the  square  formed  by  the  intersection  of  the  two 
streets.  He  went  in  a  northeasterly  direction  until  he  was 
some  twenty  or  twenty-five  feet  from  the  westerly  line  of 
Third  avenue,  and  was  also  near  the  center  of  Madison 
street.  At  this  point  in  Madison  street  are  the  double 
tracks  of  the  Madison  street  cable  line.  The  northerly 
track  is  used  by  the  cars  going  westerly  toward  the  foot  of 
Madison  street  and  toward  Puget  Sound.  The  southerly 
track  is  used  by  those  going  easterly  toward  Lake  Wash- 
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ington.  Crossing  the  above  tracks  at  said  street  crossing 
are  also  the  double  tracks  of  an  electric  line  proceeding 
along  Third  avenue.  A  car  on  the  Madison  street  line  had 
just  come  from  Lake  Washington^  and  had  stopped  at  the 
Third  avenue  crossing.  Appellant,  from  the  position  above 
described,  stood  in  the  space  between  the  two  tracks  of  the 
Madison  street  line  and  a  little  in  front  of  and  facing  said 
car.  He  was  therefore  facing  toward  the  northeast,  and 
stood  with  his  back  to  the  Madison  street  hill  between  Sec- 
ond and  Third  avenues.  While  standing  there  he  observed 
that  his  family  had  not  followed  him,  and  he  turned  to  go 
back  to  where  they  stood,  as  above  described.  He  did  not 
turn  to  the  westerly,  and  look  down  the  Madison  street  hill, 
but  turned  to  the  right,  with  his  face  to  the  east,  and  then 
to  the  south,  and  started  across  the  southerly  track  of  the 
Madison  street  line.  While  in  the  act  of  crossing  this 
track,  he  was  struck  by  a  Madison  street  car,  which  had 
just  come  up  the  hill  from  the  direction  of  Second  avenue. 
He  received  serious  and  substantial  injuries.  Appellant 
was  familiar  with  the  surroundings  of  the  locality  and  with 
the  manner  of  operating  the  Madison  street  cars.  At  the 
trial  witnesses  testified  that  they  did  not  hear  a  gong 
sounded  from  the  car  as  it  ascended  the  hill  and  as  it  ap- 
proached and  entered  upon  Third  avenue,  but,  owing  to 
their  excited  condition  of  mind  at  the  time  of  the  accident, 
they  were  unable  to  testify  that  the  gong  was  not  in  fact 
sounded.  One  witness,  however,  did  testify  positively  to 
the  fact  that  no  gong  was  sounded  from  the  car  at  any 
time  as  it  approached  the  crossing.  At  the  close  of  appel- 
lant's testimony  the  respondent  challenged  the  legal  suf- 
ficiency of  the  evidence  to  entitle  the  appellant  to  a  ver- 
dict, and  moved  the  court  to  find  as  a  matter  of  law  that 
the  verdict  should  be  returned  in  favor  of  respondent,  and 
also  to  discharge  the  jury  and  enter  judgment  accordingly. 

89 — 26  ;a8H. 
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This  motion  was  granted  by  the  court,  and  judgment  was 
entered  that  appellant  is  not  entitled  to  recover  in  this  ac- 
tion against  respondent,  and  that  respondent  recover  its 
costs.    From  said  judgment  this  appeal  was  taken. 

It  is  insisted  by  respondent  that  the  car  which  ascended 
the  Madison  street  hill,  being  propelled  by  a  cable,  could 
not  with  safety  to  its  passengers,  be  released  from  the  cable 
until  the  car  had  cleared  the  incline  of  the  hill,  and  stood 
upon  the  level  of  the  Third  avenue  crossing.  The  grade  of 
the  hill  between  Second  and  Third  avenues  is  about  twenty 
per  cent.,  and  it  is  urged  that  it  would  be  hazardous  if  a 
gripman  should  release  the  car  from  the  cable  at  any  point 
on  the  incline,  since  it  might  not  be  possible  by  means  of 
brakes  to  prevent  the  car  from  retreating  down  the  hilL 
The  car  was  apparently  stopped  as  quickly  as  possible 
after  it  reached  the  level  of  the  Third  avenue  crossing,  but 
before  it  had  safely  landed  upon  the  level  its  front  end 
reached  the  point  where  appellant  was  crossing  the  track, 
and  struck  him.  The  speed  of  the  car  could  not  be  checked, 
since  it  must  follow  the  speed  of  the  running  cable  at  that 
point.  Respondent  concludes  from  the  above  stated  condi- 
tions that  no  negligence  can  be  attached  to  it  for  not  check* 
ing  the  speed,  or  for  not  sooner  stopping  the  car.  We  are 
not  at  this  time  prepared  to  say  as  a  matter  of  law  that 
respondent's  rights  are  such  as  may  authorize  it  to  main- 
tain a  system  of  operating  cars  that  will  prevent  it  from 
safely  stopping  the  cars  at  any  point  within  the  distance  of 
an  entire  block,  or  at  a  point  where  they  are  in  the  act  of 
entering  upon  the  level  of  a  street  crossing.  Respondent's 
rights  in  the  street  are  in  common  with  those  of  other 
travelers.  Street  cars  are,  in  the  main,  governed  by  the 
same  rules  as  other  vehicles  on  the  street,  and  their  owners 
have  an  equal  right  with  the  traveling  public  to  use  the 
street.    They  have  no  proprietary  right  to  any  part  of  the 
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street.  There  are  some  modifications  of  this  rule.  For 
example,  as  street  cars  run  upon  a  track  they  cannot  turn 
out  to  one  side  of  it.  But  there  is  no  exception  which 
relieves  a  street  railway  company  from  exercising  as  much 
care  to  avoid  collisions  with  other  vehicles  as  the  drivers 
of  the  latter  are  required  to  exercise  in  order  to  avoid  col- 
lision with  the  cars.  Shea  v.  8 1  Paul  City  Ry.  Co. ,60  Minn. 
395  (62  N.  W.  902)  ;  Traver  v.  Spokane  Street  By.  Co.  25 
Wash.  225  (65  Pac.  284).  The  obligations  of  the  street 
railway  company  and  of  other  travelers  along  the  street  are 
mutual,  and  each  must  exercise  care  to  prevent  collisions 
and  accidents.  This  mutual  obligation  is  as  binding  be- 
tween the  operator  of  the  cars  and  pedestrians  at  a  street 
crossing  as  it  is  between  the  operator  and  drivers  of  vehi- 
cles at  other  points  along  the  streets.  The  car  track  is  as 
much  a  part  of  the  street  as  any  other  portion  of  the  trav- 
eled way^  and  pedestrians  have  a  right  to  cross  the  track, 
and  particularly  at  street  crossings  they  must  of  necessity 
cross  it.  If  the  apparatus  used  in  the  operation  of  cable 
cars  renders  the  street  crossing  more  hazardous  to  other 
travelers  than  under  ordinary  conditions,  then  the  street 
car  company  should  take  every  reasonable  precaution  to 
protect  the  public  from  that  additional  danger.  Other 
travelers  having  knowledge  of  these  extra  hazardous  condi- 
tions are  also  under  obligation  to  exercise  reasonable  care 
and  caution  to  avoid  the  danger.  It  is  not,  therefore,  with- 
in our  province  to  say  as  a  matter  of  law  that  no  negligence 
is  shown  on  the  part  of  respondent  in  the  fact  that  the  speed 
of  the  car  could  not  be  checked,  or  that  it  could  not  be  stop- 
ped before  it  reached  the  point  where  it  did  stop.  This  is 
a  question  to  be  submitted  to  the  jury,  that  it  may  deter- 
mine whether,  under  all  the  surroundings,  the  conditions 
which  created  the  facts  as  stated  constituted  negligence. 
Roberts  v.  Spokane  Street  Ry.  Co.,  23  Wash.  325  (63  Pac. 
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506) ;  Schulman  v.  Houston,  etc,  R.  R.  Co.,  36  X.  Y, 
Supp.  489;  Consolidated  Traction  Co,  v.  Scott,  58  X.  J. 
Law,  682  (34  Atl.  1094,  33  L.  E.  A.  122). 

It  has  already  been  said  that  there  was  evidence  to  the 
effect  that  no  gon^  was  sounded  by  the  operator  of  this  car. 
Of  the  number  of  appellant's  witnesses  who  testified,  only 
one  testified  positively  that  such  was  the  fact.  No  other 
evidence  was  before  the  jury  upon  that  subject.  Respond- 
ent's counsel  therefore  frankly  and  honorably  concede  that 
for  the  purposes  of  this  appeal  it  must  be  considered  that 
BO  gong  was  sounded.  It  was  held  in  Towner  v.  Brooklyn 
Heights  R.  R.  Co.,  60  N.  Y.  Supp,  289,  that  the  car  com- 
pany owes  a  duty  to  the  pedestrian  at  a  street  crossing  to 
give  some  warning  of  the  approach  of  the  car.  Again,  the 
same  court  held  in  Huber  v.  Nassau  Electric  R.  R.  Co.,  48 
N.  Y.  Supp.  38,  that  where  the  plaintiff  testified  that  he 
saw  the  car  300  feet  away,  it  was  not  negligence  to  fail  to 
ring  the  gong,  since  the  only  object  of  the  ringing  of  the 
gong  or  bell  is  to  apprise  travelers  of  the  approach  of  the 
car.  See,  also,  Schulman  v.  Houston,  etc.,  R.  R.  Co.,  supra. 
There  being  some  evidence  in  this  case  that  the  gong  did 
not  ring,  it  became  the  province  of  the  jury  to  determine 
what  the  fact  was  in  that  particular,  and  also  whether  such 
failure  to  ring  constituted  negligence  under  all  the  facts 
of  the  case  when  considered  together.  Consolidated  Trac- 
tion Co.  V.  Scott,  supra.  Conceding  that  the  record  as  it 
stands  shows  that  no  gong  was  rung,  still  respondent  urges 
that  appellant  was  so  palpably  guilty  of  gross  contributory 
negligence  that,  as  a  matter  of  law,  it  should  be  held  he 
cannot  recover.  It  is  true,  it  does  not  appear  that  ho  looked 
or  listened  for  the  approach  of  a  car,  and  in  turning  to 
cross  the  respondent's  track  he  did  not  turn  in  the  direc- 
tion from  which  he  knew  a  car  upon  that  track  must  come 
It  has  been  held  by  this  court  that  failure  to  look  or  listen 
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at  a  street  railway  crossing  does  not  constitute  negligence 
per  86.  Roberts  v.  Spokane  Street  By.  Co.,  and  Traver  v. 
Spokane  Street  By.  Co.,  supra.  A  distinction  is  made  in 
those  eases  between  the  rule  which  applies  to  a  street  rail- 
way crossing  and  that  which  applies  to  the  crossing  of  an 
ordinary  railroad^the  reason  being  that  a  railroad  company 
has  a  proprietorship  in  its  right  of  way,  and  that  a  greater 
degree  of  care  is  required  at  a  crossing  of  its  tracks  than  is 
required  at  the  crossing  of  a  street  railway  track,  the 
owner  of  which  has  no  proprietorship  in  the  street,  and  has 
only  a  right  upon  the  street  in  common  with  other  travelers 
thereon.  The  above  distinction  is  supported  by  the  weight 
of  authority.  Following  the  above  named  cases,  it  must  be 
held  here  that  the  mere  failure  of  appellant  to  look  or  listen 
was  not  negligence  as  a  matter  of  law,  but  it  is  a  question 
to  be  submitted  to  the  jury  whether,  when  considered  in 
connection  with  all  other  surroundings  in  this  case,  it  con- 
stituted negligence  in  fact.  The  jury  might  have  found 
that  it  was  appellant's  duty,  under  his  peculiar  surround- 
ings, which  were  well  known  to  him,  to  turn  toward  the 
direction  from  which  the  car  came  and  look,  or  that  he  at 
least  should  have  listened.  Again,  they  might  have  found 
that  circumstances  and  surroundings  were  such  as  did  not 
charge  him  with  that  duty.  Under  the  record  they  might 
also  have  found  that  the  failure  to  ring  the  gong  was  negli- 
gence, and  that,  if  the  gong  had  sounded  the  alarm,  appel- 
lant might  have  heard  it  in  time  to  have  protected  himself. 
These  are  questions  which,  we  think,  must  be  submitted  to 
the  jury.  Under  our  system  of  jurisprudence  the  jury  is 
constituted  the  functionary  which  must  pass  upon  these 
questions  of  fact.  It  is  not  a  question  of  what  may  be  our 
individual  opinions  as  to  the  facts  shown  by  the  record. 
The  law  casts  that  duty  upon  the  jury  as  a  distinct  and 
auxiliary  branch  of  the  court,  and  unless  the  evidence 
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shows  negligence  on  the  part  of  appellant  as  a  matter  of 
law,  it  is  his  right  to  have  the  facts  submitted  to  a  jury. 
This  court  has  held  that  generally  the  question  of  contribu- 
tory negligence  is  for  the  jury  to  determine  from  all  the 
facts  and  circumstances  of  the  particular  case,  and  that 
it  is  only  in  rare  cases  that  the  court  is  justified  in  with- 
drawing it  from  the  jury ;  that  there  may  be  cases  where 
the  circumstances  are  such  that  the  standard  of  duty  is 
fixed  and  the  measure  of  duty  defined  by  law,  and  is  the 
same  under  all  circumstances;  and  again,  that  the  facts 
may  be  undisputed,  and  may  be  such  as  prevent  more  than 
one  reasonable  inference  being  drawn  from  them.  If,  how- 
ever, different  results  might  be  honestly  reached  by  dif- 
ferent minds,  then  negligence  is  not  a  question  of  law,  but 
is  one  of  fact  for  the  jury,  and  before  the  court  will  be 
justified  in  taking  from  the  jury  the  question  of  contribu- 
tory negligence  the  acts  done  must  be  so  palpably  negligent 
that  there  can  be  no  two  opinions  concerning  them.    Mc- 
Quillan V.  Seattle,  10  Wash.  464  (38  Pac.  1119,  45  Am. 
St  Rep.  787)  ;  Steele  v.  Northern  Pacific  Ry.  Co.,  21 
Wash.  287  (57  Pac.  820;)  Traver  v.  Spokane  Street  Ry. 
Co.,  supra.     The  above  principle  we  believe  is  sustained 
by  the  weight  of  authority.    It  has,  in  any  event,  become 
the  settled  doctrine  of  this  court* 

From  the  views  heretofore  expressed,  it  follows  that  we 
think  the  acts  charged  to  appellant  here  as  contributor; 
negligence,  when  considered  with  all  the  facts  shown  by 
the  record,  are  not  such  as  must  necessarily  lead  to  but  one 
conclusion  in  the  minds  of  reasonable  men.  We,  therefore, 
think  the  court  erred  in  taking  the  case  from  the  jury  and 
in  refusing  to  grant  the  motion  for  a  new  trial. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
instructions  to  the  lower  court  to  grant  a  new  trial. 

Reavis^  C.  J.,  and  White,  Fullebton,  Akd-ebs, 
Mount  and  Dunbae,  JJ.,  concur. 
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Fanny  F.  Hewitt  et  al,,  AppellarUs,  v.  Charles  T.  Lan&-  

^^  as    615 

DALE  et  alj  Respondents.  ..£^SL 

APPEAL  —  STAY  BOND  —  SUFFICIENCY. 

An  appeal  bond  wblch  is  conditioned  that  appellants  "shall  pay 
all  costs  and  damages  that  may  be  awarded  against  them  on  such 
appeal  or  dismissal  thereof,  not  exceeding  the  sum  of  $200;  and 
shall  perform  and  satisfy  any  Judgment  which  said  court  may 
make  or  order  to  be  made  or  rendered  by  the  superior  court  in 
case  said  judgment  is  ai&rmed/'  is  clearly  conditioned  both  as  an 
appeal  and  a  stay  bond,  and  is  insufficient  when  the  penalty  Is 
not  in  a  sum  double  the  amount  of  the  Judgment,  and  |200  ad* 
ditional. 

Appeal  from  Superior  Court,  Thurston  County. — Hon. 
Henry  S.  Elliott,  Judge.    Appeal  dismissed. 

/.  W.  Robinson  (Phil  Skillman,  of  counsel),  for  appel- 
lants. 

John  R,  Mitchell  and  Milo  A.  Root,  for  respondents. 

Pee  Curiam. — ^A  motion  to  dismiss  the  appeal  was  taken 
with  the  record.  The  objection  by  respondents  is  that  the 
appeal  bond  is  defective.  The  judgment  of  the  superior 
court  was  against  the  appellants,  and  for  dismissal  of  the 
action,  with  costs  taxed  in  the  sum  of  $53.  The  appeal 
bond  is  in  the  sum  of  $200,  and  is  conditioned  that  appel- 
lants "shall  pay  all  costs  and  damages  that  may  be  awarded 
against  them  on  such  appeal  or  dismissal  thereof,  not  ex- 
ceeding the  sum  of  $200."  But  the  bond  here  goes  further 
and  contains  the  following  conditions:  "And  shall  per- 
form and  satisfy  any  judgment  which  said  court  may  make 
or  order  to  be  made  or  rendered  by  the  superior  court  in 
case  said  judgment  is  aflSrmed."    Evidently  there  are  con- 
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ditions  for  both  an  appeal  and  stay  bond,  and  under  the  uni- 
form construction  of  such  bonds  by  this  court  it  is  insuf- 
ficient .to  maintain  the  appeal. 
Dismissed. 


[No.  4058.     Decided  December  16,  1901.] 

-gg-gjg  Fkank  Mischke,  Appellant j  v.  City  of  Seattle,  Be- 

^  241  spondent. 

86    016 
_^    *^  MUNICIPAL    CORPORATIONS — OBSTRUCTIONS    IN     SIDEWALKS LIABIL- 

??    £1?!  ITY  OF  CITY  FOR  PERSONAL  INJURIES. 

34    205l 

Where  a  city  has  exclusiye  control  of  the  management  of  its 
streets  and  sidewalks,  including  the  power  of  raising  money  for 
their  construction  and  repair,  a  duty  arises  to  the  puhlic  to  keep 
those  thoroughfares  in  a  reasonably  safe  condition  for  use  in  th» 
ordinary  modes  of  trayel,  and  the  city  is  liable  for  damages  to 
those  injured  by  a  neglect  to  perform  such  duty. 

SAME  —  CONTRIBUTORT  NEGLIGENCE  —  QUESTION  FOR  JURY. 

Whether  a  pedestrian  hurrying  along  a  sidewalk,  with  his 
mind  intent  on  business,  and  carrying  an  umbrella  lowered  in 
front  of  him  for  protection  from  wind  and  rain,  is  guilty  of  con- 
tributory negligence  from  the  fact  that  he  is  injured  by  falling 
over  an  open  trap  door  in  the  walk  which  had  been  authorized 
by  the  city  for  private  purposes,  is  a  question  for  the  jury  to  de- 
termine from  all  the  facts  in  the  case,  and  not  one  of  law  for 
the  court  to  decide. 

Appeal  from  Superior  Court,  King  County. — Hon. 
Frank  H.  Rudkin,  Judge.    Reversed. 

G,  Ward  Kemp  and  Victor  E.  Palmer,  for  appellant 

W.  E.  Humphrey  and  Edward  Von  Tobel,  for  respond- 
ent. 

The  opinion  of  the  court  was  delivered  by 

DuNBAE,  J. — This  action  was  brought  by  appellant, 
plaintiff  below,  to  recover  damages  for  personal  injuries 
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occasioned  by  his  falling  over  an  obstruction  on  one  of  the 
public  sidewalks  in  the  city  of  Seattle.  The  obstruction  in 
question  consisted  of  two  iron  doors  used  to  cover  a  hatch- 
way in  said  sidewalk,  which  said  doors  and  hatchway  were 
maintained  near  the  middle  of  said  sidewalk  for  private 
convenience  of  the  adjoining  lot  owners,  with  the  full 
knowledge  and  consent  of  the  city.  The  trial  court,  after 
hearing  appellant's  evidence,  on  motion  by  respondent, 
granted  a  non-suit  on  the  ground  that  appellant  was  guilty 
of  contributory  negligence.  The  substance  of  the  appel- 
lant's testimony  in  relation  to  the  transaction,  after  describ- 
ing the  doors,  is  as  follows : 

"Question :  You  said  you  were  coming  down  the  street. 
Which  way  was  tho  wind  striking  you  then, — the  wind  and 
rain  ?  Answer :  The  wind  struck  me  right  in  front,  in 
the  face.  Q.  About  how  far  in  front  of  you  could  you 
see,  in  the  way  you  had  the  umbrella?  A.  I  could  not 
see,  only  look  right  in  the  umbrella.  Q.  How?  A.  I 
looked  right  in  the  umbrella ;  I  could  not  see  nothing.  Q. 
About  how  far  could  you  see  down  ahead  of  you,  if  you 
looked  down  the  sidewalk,  the  way  your  mnbrella  was 
held  ?  A.  Just  a  little  ways.  Q.  What  ?  A.  I  could 
not  see  any  it  was  raining  so  hard." 

The  witness,  upon  cross-examination,  stated  that  what 
he  meant  by  looking  into  the  umbrella  was  that  he  could 
see  part  of  his  umbrella  in  front  of  him  when  he  was  walk- 
ing, but  that  it  was  raining  and  blowing  so  hard  he  could 
not  see  the  doors  which  were  raised  upon  the  street,  and 
that  he  struck  his  knees  against  one  of  the  doors,  was 
thrown  forward  and  struck  his  head  against  the  sharp  edge 
of  the  opposite  door ;  thereby  sustaining  the  injuries  com- 
plained of.  It  is  earnestly  contended  by  the  respondent 
that  the  facts  testified  to  by  the  appellant  show  conclu- 
sively that  he  was  guilty  of  contributory  negligence ;  that 
there  w^as  no  dispute  as  to  the  facts ;  and  that  it  was  the 
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duty  of  the  court  to  sustain  the  motion  made  for  a  non- 
suit. It  is  the  well  established  law  of  the  land  that  for 
the  maintenance  of  a  nuisance  upon  a  sidewalk  or  highway 
the  city  is  liable ;  that  where  a  city  is  given  exclusive  power 
over  its  streets,  such  power  must  be  exercised  for  the  good 
of  the  general  public,  and  that  it  cannot  escape  responsi- 
bility when  it  authorizes  obstructions  in  a  street,  for  mere- 
ly private  purposes.  Elliott,  Eoads  &  Streets  (2d  ed.)^ 
§  653;  Costello  v.  State,  108  Ala.  45  (18  South.  820,  35  L. 
R.  A.  303)  ;  McLeod  v.  Spokane,  ante,  p  346. 

It  waa  said  by  the  appellate  court  of  Xew  York  in  \Venr 
dell  V.  Mayor,  39  Barb.  329,  that  where  municipal  cor- 
porations or  individuals  are  charged,  as  in  the  case  of 
streets  or  highways,  with  the  duty  of  keeping  them  in 
repair  and  exercising  a  general  oversight  in  regard  to  their 
condition  and  safety,  they,  or  the  body  they  represent,  are 
liable  for  all  injuries  happening  by  reason  of  their  negli- 
gence; that  the  use  of  streets  and  highways  is  designed 
for  the  public  for  the  purposes  of  passage,  travel,  and 
locomotion,  and  that  the  use  of  them  by  an  individual  sim- 
ply for  his  own  convenience  and  accommodation,  unac- 
companied by  public  uses,  is  unauthorized  and  essentially 
a  nuisance,  making  not  only  the  party  maintaining  such 
nuisance  liable,  but  the  public  body  also. 

The  right  to  sue  cities  in  this  state  was  established  in 
Sutton  V.  Snohomish,  11  Wash.  24  (39  Pac.  273,  48  Am. 
St.  Eep.  847),  and  Saylor  v.  Montesano,  11  Wash.  328 
(39  Pac.  653).  In  Sutton  v.  Snohomish,  it  was  held  that 
where  a  city  has  exclusive  control  of  the  management  of 
its  streets,  and  the  power  to  raise  monev  for  their  construc- 
tion and  repair,  a  duty  arises  to  the  public,  from  the  char- 
acter of  the  powers  granted,  to  keep  its  streets  in  a  rea- 
sonably safe  condition  for  use  in  the  ordinary  modes  of 
travel,  and  the  city  is  liable  to  respond  in  damages  to  those 
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injured  by  a  neglect  to  perform  such  duty.  It  is  also  held 
that  whether  the  alleged  protection  was  provided  by  the 
city  to  guard  travelers  against  accidents  in  the  case  of  an 
excavation  in  a  street  was  a  question  for  the  determination 
of  the  jury ;  and  the  fact  that  a  traveler  upon  a  highway, 
who  had  some  knowledge  of  the  excavation  thereupon,  upon 
coming  on  a  dark  night  to  a  guard  placed  partially  over 
the  excavation,  attempts  to  step  around  to  one  side,  and 
falls  into  the  excavation  at  a  point  left  unprotected  and 
unlighted,  is  not  conclusive  evidence  of  contributory  neg- 
ligence on  his  part;  but  tliat  the  question  of  negligence 
under  such  circumstances  was  properly  submitted  to  the 
jury;  the  court  in  that  case  saying: 

"Whether  an  ordinarily  prudent  and  cautious  man 
would,  under  similar  circumstances,  have  turned  to  the 
right  or  to  the  left  was  a  question  for  the  jury,  and  not 
the  court,  to  determine." 

It  is  insisted  that  the  circumstances  testified  to  by  the 
appellant  in  this  case  show  contributory  negligence  as  a 
matter  of  law,  and  the  argument  is  that  he  precluded 
himself  from  seeing  the  open  cellar  way  by  carrying  his 
umbrella  in  front  of  him  in  the  manner  described ;  that  it 
is  the  duty  of  pedestrians  upon  sidewalks  to  keep  their 
eyes  open  and  notice  where  they  are  stepping;  that  when 
they  fail  to  do  this  they  cannot  recover  for  any  injury 
sustained  by  reason  of  any  defect  in  the  sidewalks;  and 
that,  the  facts  being  undisputed,  no  error  was  committed 
by  the  court  in  granting  the  motion  for  non-suit.  But  it 
must  be  borne  in  mind  that  it  is  not  sufficient  to  justify 
the  court  in  taking  the  case  from  the  jury  that  the  facts  be 
undisputed,  but  it  must  also  appear  that  there  is  no  room 
for  a  difference  of  opinion  as  to  the  inferences  and  conclu- 
sions to  be  drawn  from  admitted  facts.  Once  it  is  under- 
stood by  a  juror  that  sidewalks  are  made  for  the  use  and 
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travel  of  pedestrians,  and  that  the  pedestrian  has  a  right 
to  assume  that  the  city  has  done  its  duty  in  so  maintaining 
such  sidewalk,  it  might  not  be  illogical  for  such  juror  to 
draw  the  inference  that  no  contributory  negligence  was 
proven  by  the  testimony  in  this  case.     It  is  a  matter  of 
common  observation  and  experience  that,  during  storms 
and  squalls  of  wind,  it  is  frequently  impossible  for  a  per- 
son to  protect  himself  without  carrying  an  imibrella  in 
front  of  him  to  such  an  extent  that  it  would  erreatly  impair 
his  vision,  and  it  seems  to  us  that  reasonable  men  might 
reasonably  differ  in  reaching  a  conclusion  in  this  case  as  to 
whether  or  not  the  appellant  was  guilty  of  contributory 
negligence.    It  is  not  the  duty  of  the  pedestrian  on  a  side- 
walk to  bear  constantly  in  mind  dancrers  which  mav  beset 
him  by  reason  of  an  imperfect  walk.    If  the  rule  contended 
for  by  the  respondent  should  be  enforced,  one  would  not 
dare  to  turn  his  head  to  the  right  or  to  the  left  in  travel- 
ing a  street,  but  he  would  be  compelled  constantly  to  no- 
tice the  sidewalk  in  front  of  him.     Some  people  are  nat- 
urally alert  and  observant  of  material  things,  notice  every- 
thing that  is  in  sight,  not  necessarily  as  a  matter  of  cau- 
tion or  prudence,  but  freqiiently  from  curiosity.     Others 
are  more  meditative  as  they  move  around,  abstracted  in 
thought,  unobservant  of  their  material  surroundings,  and 
absorbed    frequently   in   the   contemplation   of   business, 
pleasure,  or  mental  problems  of  various  kinds.     The  great 
majority  of  people  are  at  least  at  times  so  abstracted,  and 
shall  we  say  that  only  the  most  alert  and  observant  are  to 
be  protected  from  pitfalls  on  a  public  highway  ?    Not  so. 
The  great  rank  and  file  of  thoughtful,  contemplative  peo- 
ple have  a  right  to  rely  upon  the  duty  of  the  city  author- 
ities to  keep  the  sidewalks  upon  which  they  are  invited  to 
travel  in  a  safe  condition  for  travel,  and  the  burden  of 
mental  strain  and  watching  to  avoid  pitfalls  where  no  pit- 
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falls  should  be  is  not  imposed  upon  them  by  the  law,  at 
least  to  such  an  extent  that  they  are  to  be  deprived  of  the 
right  of  submitting  the  reasonableness  of  their  actions  to 
the  consideration  of  a  jury  of  their  peers.  One  has  a 
right  to  travel  upon  the  street  on  the  darkest  night  with- 
out a  lantern,  relying  upon  the  performance  of  their  duties 
by  the  authorities  in  keeping  the  streets  in  a  suitable  con- 
dition for  travel.  Certainly  it  does  not  follow  that  if, 
from  a  stress  of  weather,  a  person,  to  defend  himself  from 
torrents  of  rain,  carries  his  umbrella  in  the  only  position 
in  which  he  can  carry  it, — ^which  is  the  fact  shown  in  this 
caee, — it  can  be  said  he  has  committed  negligence  per  se. 

On  the  question  of  the  right  of  the  court  to  take  the  case 
from  the  jury,  it  appeared  in  Tan^  Praag  v.  Oale,  107  Cal. 
438  (40  Pac.  555),  that  plaintiff  and  defendant  had  occu- 
pied adjoining  stores  for  a  number  of  years,  and  that  in 
front  of  defendant's  store  there  was  a  trapdoor  in  the  side- 
walk for  the  use  of  the  defendant  and  his  tenants,  which 
was  opened  when  ingress  to  the  basement  was  necessary, 
and  with  the  use  of  which  plaintiff  was  familiar.  On  the 
day  of  the  accident  plaintiff  was  called  to  a  jeweler's 
store  on  the  other  side  of  defendant's  store,  and  when  he 
passed  defendant's  store  the  trapdoor  was  closed.  On  re- 
turning he  fell  into  the  trapdoor,  it  having  been  opened  to 
allow  the  ashman,  whose  cart  was  in  front  of  defendant's 
door,  to  go  into  the  baaement.  Plaintiff  had  seen  the  ash- 
man drive  up,  but  had  not  seen  the  trapdoor  opened.  It 
was  held  that  whether  plaintiff  was  negligent  was  for  the 
jury.  In  the  course  of  its  opinion  the  court  quoted  approv- 
ingly from  Judge  Cooley's  opinion  in  Detroit  £  M,  R,  if. 
Co.  V.  Van  Steinburg,  17  Mich.  99,  where  that  eminent 
jurist  said : 

''The  case,  however,  must  be  a  very  clear  one,  which 
would  justify  the  court  in  taking  upon  itself  this  respon- 
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sibility.  For,  when  the  judge  decides  that  a  want  of  due 
care  is  not  shown,  he  necessarily  fixed  in  his  own  mind 
the  standard  of  ordinary  prudence,  and,  measuring  the 
plaintiff's  conduct  by  that,  turns  him  out  of  court  upon  his 
opinion  of  what  a  reasonably  prudent  man  ought  to  have 
done  under  the  circumstances.  He  thus  makes  his  own 
opinion  of  what  would  be  generally  regarded  as  prudence 
a  definite  rule  of  law.  It  is  quite  possible  that,  if  the  same 
question  of  prudence  were  submitted  to  a  jury,  collected 
from  the  different  occupations  of  society  and  perhaps  bet- 
ter competent  to  judge  of  the  common  opinion,  he  might 
find  them  differing  with  him  as  to  the  ordinary  standard 
of  proper  care.  The  next  judge,  trying  a  similar  case, 
may  also  be  of  a  different  opinion,  and,  because  the  case 
is  not  clear,  hold  that  to  be  a  question  of  fact  which  the 
first  has  ruled  to  be  one  of  law.  Indeed,  I  think  the  cases 
are  not  so  numerous  as  has  been  sometimes  supposed  in 
which  a  judge  could  feel  at  liberty  to  take  the  question  of 
the  plaintiff's  negligence  away  from  the  jury.  That  con- 
tributory negligence  is  matter  of  law  is  plainly  the  ex- 
ception and  not  the  rule." 

The  court  in  the  case  just  cited,  in  commenting  upon 
this  question,  said : 

"But  it  by  no  means  follows  that  the  facts  are  admitted 
because  there  is  no  conflict  in  the  testimony.  N^ligence 
is  not  ordinarily  proven  by  direct  and  positive  testimouy, 
and  is  not  so  proven  in  this  case.  What  the  plaintiff  did  is 
established  without  dispute  and  beyond  cavil*  But  whether 
from  this  conduct  the  deduction  is  inevitable,  that  he  did 
not  exercise  the  precautions  for  his  own  safety,  which  a 
reasonable  man  would  have  done  under  precisely  the  same 
circumstances,  is  not  so  clear.  That  this  is  the  ultimate 
fact  to  be  determined  must  be  conceded.  ...  To 
some  minds  probably,  the  conclusion  would  seem  irre- 
sistible that  he  who,  with  eyes  to  see  in  broad  daylight, 
walks  into  an  open  trapdoor  in  the  sidewalk  is  lacking  in 
that  care  and  caution  which  characterizes  the  man  of  ordi- 
nary prudence.  Others  may  well  reason  that  plaintiff  was 
entitled  to  a  safe  passage  over  a  walk  prepared  by  ^e  pub- 
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lie  for  the  accommodation  of  all  its  citizens.  That  he  was 
interested  and  absorbed  in  the  business  in  hand  was  in  line 
with  observed  facts  amon^  men  of  ordinary  caution  in  sim- 
ilar  cases.  Th^t  he  should,  in  aid  of  his  mental  process, 
refer  to  the  figures  which  he  had  probably  just  jotted 
down,  and  in  so  doing  fail  to  see  that  a  passageway,  which 
but  a  few  minutes  before  he  had  found  safe  and  free  from 
obstruction,  had  been  turned  into  a  yawning  chasm,  only 
evinces  a  lapsus  to  which  the  most  thoughtful  and  prudent 
men  are  subject." 

And  so  it  may  be  said  in  this  case.  The  testimony  of 
the  plaintiff  was  to  the  effect  that  he  was  a  saloon  keeper ; 
that  the  bank,  on  the  day  on  which  the  accident  happened, 
closed  at  12  o'clock,  and  that  he  was  hurrying  to  the  bank 
to  make  the  daily  deposit  before  the  bank  closed.  It  may 
well  be  concluded  that  his  mind  was  engrossed  with  the 
importance  of  his  errand,  which,  coupled  with  the  storm 
and  the  necessity  of  protecting  himself  from  the  rain  by 
his  umbrella,  might  lead  a  reasonable  man  to  conclude 
that  he  was  rightly  upon  the  street  in  the  rightful  pursuit 
of  his  business,  and  had  a  right  to  suppose  that  the  street 
would  be  maintained  in  a  way  which  would  permit  him  to 
safely  traverse  it. 

In  Barry  v.  Terkildsen,  72  Cal.  254  (13  Pac.  657,  1 
Am.  St.  Rep.  55), — a  case  where  plaintiff  was  injured  by 
falling  into  a  trapdoor  which  was  at  the  time  of  the  acci- 
dent open  and  unguarded, — ^the  plaintiff^s  house  was  but 
a  few  feet  from  the  hole,  and  at  the  time  of  the  accident 
she  was  hurrying  to  school,  and,  her  attention  being  di- 
verted for  a  moment,  she  did  not  notice  the  hole,  and  fell 
into  it.  The  court,  in  commenting  upon  the  proposition 
urged,  that  she  was  guilty  of  contributory  n^ligence, 
said: 

'^In  our  opinion,  there  is  nothing  in  the  point  that  re- 
spondent was  guilty  of  contributory  negligence.     A  side- 
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walk  of  a  street  in  a  city  not  near  a  crossing  may  be  taken 
by  one  passing  over  it  to  be  a  safe,  and  not  a  dangerons 
placew  In  this  case  the  respondent  had  a  right  to  presume 
that  the  sidewalk  was  in  the  same  condition  in  Avhich  she 
had  always  found  it ;  and  the  fact  that  her  attention  was 
momentarily  attracted  in  another  direction — a  thing  of 
the  most  conmion  occurrence  to  travelers  along  a  street — 
falls  far  short  of  that  contributory  negligence  which  in  law 
defeats  an  action  for  damages." 

It  was  held  in  Jennings  v.  Van  Schaick',  108  X.  Y.  530 
(15  K  E.  424,  2  Am.  St.  Rep.  459),  where  the  plaintiff 
fell  into  an  open  coal  hole  left  uncovered  and  unguarded 
in  a  crowded  city  street,  that  she  had  a  right  to  assume 
the  safety  of  the  sidewalk,  and  so  was  not  called  upon  to 
give  attention  to  her  steps  until  in  some  manner  w^amed 
of  danger. 

"Undoubtedly,"  said  the  court,  "she  knew  that  vaults 
and  coal-chutes  were  common  under  and  adjoining  the 
sidewalks,  and  that  through  the  ordinary  openings  coal 
was  deposited  in  such  vaults.  But  she  had  a  right  to  as- 
sume that  they  were  securely  covered,  or  if  left  open,  were 
guarded  by  some  one  to  give  warning,  or  by  the  crib  or 
box  prescribed  by  the  city  ordinance." 

It  would  be  very  hard  to  distinguish  this  case  from  the 
case  under  consideration.  The  appellant  here  incapaci- 
tated himself  from  seeing  the  opening  in  the  sidewalk'  by 
placing  an  umbrella  over  his  head  for  a  legitimate  pur- 
pose ;  in  the  case  cited  the  plaintiff  incapacitated  herself  by 
directing  her  attention  off  in  another  direction  from  the 
sidewalk ;  both  relying  upon  the  assumption  that  the  walk 
was  kept  in  a  safe  condition. 

In  Clifford  v.  Dam,  81  N.  Y.  52,  which  was  a  case  where 
the  plaintiff  fell  through  an  opening  in  the  sidewalk,  it 
was  held  that  it  was  not  even  necessary  to  prove  negligence 
on  the  part  of  defendant,  nor,  in  the  first  instance^  want 
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of  contributory  negligence  on  the  part  of  the  plaintiff; 
that  the  action  was  not  based  upon  negligence,  but  a 
wrongful  act,  and  all  that  was  necessary  for  plaintiff  to 
prove  to  make  out  a  cause  of  action  was  the  existence  of 
the  hole,  defendant's  responsibility  therefor,  and'  that  in 
passing  plaintiff  fell  into  it.  It  is  not  necessary  to  go  so 
far  as  this  to  sustain  the  right  of  recovery  in  this  case. 

In  Tvmer  r.  Netvburgh,  109  N.  Y.  301  (16  N.  E.  344, 
4  Am.  St.  Rep.  453),  it  is  said  that  municipal  govern- 
ments owe  to  the  public  the  specific,  clear,  and  legal  duty 
of  putting  and  maintaining  the  public  highways  which  are 
in  their  care,  or  under  their  management,  in  a  good,  safe, 
and  secure  condition ;  that  the  duty  of  the  city  to  keep  its 
streets  in  a  safe  condition  for  public  travel  is  absolute, 
and  it  is  bound  to  exercise  reasonable  diligence  and  care 
to  accomplish  that  end;  that  the  city  cannot  claim  legal 
exemption  from  liability  by  reason  of  its  having  con- 
tracted out  the  construction  of  the  work.  In  Topeka 
Water  Co.  v.  WhiiUig,  58  Kan.  639  (60  Pac  877,  39  L. 
B.  A.  00),  a  case  where  two  sisters  were  driving  and 
were  injured  by  the  horses  being  frightened  at  a  hydrant, 
where  the  main  was  being  flushed, — the  court  said : 

**It  is  true  that  the  open  hydrant  was  within  range  of 
their  vision  if  their  attention  had  been  called  to  it,  and  it 
was  discernible  before  it  was  discovered  by  them.  .They 
were  not,  however,  required  to  keep  their  eyes  upon  the 
pavement  continuously  for  obstructions  and  pitfalls.  It 
was  a  street  which  was  in  constant  use,  and  over  which 
they  had  passed  almost  daily  without  encountering  such 
a  danger.  While  they  must  still  act  with  reasonable  care^ 
they  had  a  right  to  presume,  and  to  act  on  the  presumption, 
that  the  street  was  reasonably  safe  for  ordinary  travel." 

And  in  conclusion  the  court  said : 

"Whether  she  and  her  sister  were  in  the  exercise  of 
ordinary  care  was  fairly  a  question  for  the  jury,  and  their 
finding  in  her  favor  is  conclusive." 

40 — 26  WASH. 
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In  Barstow  v.  Berlin^  34  Wis.  357,  which  was  a  case,  as 
is  this  one,  where  the  court  below  nonsuited  the  plaintiff, 
who  had  fallen  into  a  hatchway  which  was  unguarded  in 
the  sidewalk,  the  cause  was  reversed,  the  appellate  court 
saying: 

"Plaintiff  swears  that  his  attention  was  directed  at 
the  moment  to  the  team  and  wagon  across  the  way,  so  that 
he  did  not  see  the  opening  he  was  approaching.  Under 
such  circumstances,  no  inference  of  negligence  can  be 
drawn  from  his  conduct/' 

This  goes  further  than  the  rule  contended  for,  that  the 
question  of  negligence  should  be  submitted  to  the  jury. 

Davenport  v.  Ruckmauy  37  N.  Y.  568,  is  another  case 
where  it  was  contended  that  the  plaintiff  was  guilty  of 
contributory  negligence  by  reason  of  her  going  on  to  the 
street  when  her  eyesight  was  impaired  to  such  an  extent 
that  she  could  not  see  an  excavation  in  the  sidewalk.  The 
judgment  for  the  plaintiff  was  sustained  by  the  appellate 
court  of  New  York,  the  court  saying: 

"Whether  it  was  so  improper  and  imprudent  for  Miss 
Davenport  to  have  gone  into  the  street  unattended,  in  her 
then  condition  of  sight,  that  it  would  be  negligence  upon 
her  part  to  do  so,  sufficient  to  prevent  her  from  recovering 
compensation  for  an  injury  she  might  sustain  from  the 
negligence  of  others,  while  traveling  or  passing  along  the 
streets,"  is  "the  precise  question  to  be  determined  by  the 
jury,  and  I  think  should  have  been  submitted  as  a  question 
of  fact,  and  that  it  was  fairly  submitted  in  the  above 
proposition.  The  streets  and  sidewalks  are  for  the  benefit 
of  all  conditions  of  people,  and  all  have  the  right,  in  using 
them,  to  assume  that  they  are  in  good  condition,  and  to 
regulate  their  conduct  upon  that  assumption.  A  person 
may  walk  or  drive  in  the  darkness  of  the  night,  relying 
upon  the  belief  that  the  corporation  has  performed  its 
duty  and  that  the  street  or  the  walk  is  in  a  safe  condition. 
He  walks  by  a  faith  justified  by  law,  and  if  his  faith  is 
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unfounded  and  he  suffers  an  injury,  the  party  in  fault 
must  respond  in  damages." 

In  Carter  v.  Village  of  Nunda,  66  N.  Y.  Supp.  1059, 
it  was  held  that  a  blind  person  had  a  right  to  travel  the 
sidewalks  assuming  the  safe  condition  of  same,  or  at 
least  that  it  was  a  question  for  the  jury  to  determine 
whether  he  was  guilty  of  contributory  negligence  in  so 
going  upon  the  sidewalk.  In  Lortz  v.  New  York  Central, 
etc.,  B.  R.  Co.,  40  X.  Y.  Supp.  253,  is  was  held  that 
whether  a  person,  whose  sight  was  impaired  so  that  he 
could  not  detect  the  smoke  of  an  engine  which  obscured 
the  view  of  the  track,  had  committed  contributory  negli- 
gence in  going  upon  the  track  was  a  question  for  the  jury ; 
citing  McNamara  r.  New  York  Central,  etc,,  R.  R.  Co., 
136  X.  Y.  650  (32  X.  E.  765),  where  the  lower  court 
was  reversed  for  holding  that  when  one  goes  upon  a  rail- 
road crossing  while  the  smoke  of  a  passing  train  still  ob- 
scures her  vision  so  that  she  cannot  see  a  passing  train, 
she  is  guilty  of  negligence  per  se,  the  appellate  court  say- 
ing that  this  was  a  question  for  the  jury;  citing  many 
cases  to  sustain  the  general  doctrine  that  a  public  high- 
way is  liable  to  use  and  may  be  of  right  used  in  the  dark- 
est night, — a  night  so  dark  that  the  keenest  and  clearest 
vision  would  not  be  able  to  detect  obstructions  and  defects. 
In  Railroad  Co.  v.  Stout,  17  Wall.  657,  this  subject  is 
discussed  by  the  supreme  court,  and  the  court,  in  speaking 
of  contributory  negligence  per  se,  says : 

"This  is  true  in  that  class  of  cases  where  the  existence 
of  such  facts  comes  in  question  rather  than  where  deduc- 
tions or  inferences  are  to  be  made  from  the  facts ;" 

citing  some  cases  where  it  has  been  well  established  by  law 
that  certain  things  are  negligence  per  se, — as  the  case 
where  a  sane  man  voluntarily  throws  himself  in  contact 
with  a  passing  engine;  "there  being  nothing/'  said  the 
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court,  "to  counteract  the  effect  of  this  action,  it  may  be 
ruled  as  a  matter  of  law  that  the  injury  to  him  resulted 
from  his  own  fault,  and  that  no  action  can  be  sustained 
by  him  or  his  representatives."  But  it  is  said  that  where 
one  sensible  and  impartial  man  would  infer  that  proper 
care  had  not  been  used,  and  that  negligence  existed, 
another  man,  equally  sensible  and  equally  impartial, 
would  infer  that  proper  care  had  been  used,  and  that 
there  was  no  negligence;  that  it  was  that  class  of  cases 
and  those  akin  to  it  that  the  law  commits  to  the  decision 
of  a  jury. 

"Twelve  men,''  says  the  court,  '^of  the  average  of  the 
community,  comprising  men  of  education  and  men  of 
little  education,  men  of  learning  and  men  whose  learning 
consists  only  in  what  they  have  themselves  seen  and 
heard,  the  merchant,  the  mechanic,  the  farmer,  the  labor- 
er; these  sit  together,  consult,  apply  their  separate  ex- 
perience of  the  affairs  of  life  to  the  facts  proven,  and 
draw  a  unanimous  conclusion.  This  average  judgment 
thus  given  it  is  the  great  effort  of  the  law  to  obtain. 
It  is  assumed  that  twelve  men  know  more  of  the  com- 
mon affairs  of  life  than  does  one  man,  that  they  can  draw 
wiser  and  safer  conclusions  from  admitted  facts  thus  oc- 
curring than  can  a  single  judge" — citing  many  cases  to 
sustain  the  doctrine  that,  when  the  facts  are  disputed,  or 
when  they  are  not  disputed,  when  different  minds  might 
honestly  draw  different  conclusions  from  them,  the  case 
must  be  left  to  the  jury  for  their  determination. 

The  same  rule  has  been  so  frequently  announced  by 
this  court  that  it  has  become  the  established  law  of  the 
state  as  well  as  the  law  of  the  land.  In  Smith  v.  Union 
Trunk  Une,  18  Wash.  351  (51  Pac.  400,  45  L.  R.  A. 
169),  where  it  was  shown  that  the  passenger  in  alighting 
from  a  cable  car  on  a  street  crossing  attempted  to  cross 
in  front  of  another  car  approaching  from  the  opposite 
direction  on  a  close  and  parallel  track,  without  stopping 
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to  look  or  listen,  such  action  was  held  to  be  not  negligence 
per  86,  but  was  a  question  for  the  jury,  and  not  one  of  law 
for  the  court.     It  is  also  said  in  that  case: 

"...  the  rules  of  care  which  are  required  of 
pedestrians  in  crossing  street  car  tracks  are  laws  which 
are  made  to  govern  not  the  brightest  or  the  most  alert 
minds,  but  the  ordinary  mind;  and  the  ordinary  mind  is 
often  apt  to  be  distracted  with  other  thoughts,  than  that  of 
danger  in  crossing  car  tracks  on  the  streets.  .  .  . 
the  law  must  look  at  human  minds  just  as  they  exist, 
with  all  their  frailties,  their  inclination  to  abstract 
thought  and  absentmindedness." 

Surely  if  this  rule  is  to  be  applied  to  people  who  are 
crossing  street  car  tracks,  where  the  track  itself  is  more 
or  less  a  suggestion  of  impending  danger,  one  will  not  be 
held  to  a  higher  degree  of  watchfulness  who  travels  upon 
a  sidewalk  sustained  by  the  assumption  that  such  sidewalk 
will  be  kept  in  a  safe  condition. 

In  Vasele  v.  OraiU  Street  Electric  By.  Co.,  16  Wash. 
602  (48  Pac.  249),  where  it  was  charged  that  the  plain- 
tiff was  negligent  in  attempting  to  board  a  train  in  a 
dangerous  place,  the  court  said : 

^'The  question  then  is,  was  the  appellant,  in  attempt^ 
ing  to  reach  the  car,  himself  guilty,  under  the  circum- 
stances, of  such  negligence  as  to  preclude  a  recovery  in  this 
action  ?  Or,  in  other  words,  was  he,  as  matter  of  law,  con- 
tributorily  negligent  ?  It  is  the  established  law  of  this 
state  that  contributory  negligence  is  matter  of  defense 
and  must  be  alleged  and  proved  by  the  defendant  and 
need  not  be  negatived  by  the  plaintiff  in  his  complaint, 
and  that  it  is  a  question  for  the  jury,  and  not  the  court, 
to  determine,  unless  from  the  established  facts  but  one 
conclusion  can  be  rationally  drawn  by  different  minds. 
If  there  is  room  for  a  difference  of  opinion  between  reason- 
able men  as  to  the  inferences  which  may  be  fairly  and 
reasonably  drawn  from  established  or  conceded  facts,  the 
question  of  negligence  is  one  of  fact  and  not  of  law.'' 
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In  applying  the  rule  to  the  circumstances  of  that  case, 
it  was  held  that  the  question  of  negligence  was  one  for  Uie 
jwry. 

In  Cowie  v.  Seattle,  22  Wash.  659  (62  Pac.  121)  where 
plaintiff  on  his  way  home  from  "down  town,"  stumbled 
against  and  fell  into  an  incline  and  was  injured,  and 
where  he  admitted  that  he  knew  of  the  obstruction  upon 
the  sidewalk  which  caused  him  to  fall,  and  franklv  testi- 
fied  that  he  was  not  thinking  of  it  at  the  time  he  came  in 
contact  with  it,  it  was  held  by  this  court  that  the  ques- 
tion of  contributory  negligence  was  one  for  the  jury; 
that  it  was  for  the  jury,  and  not  the  court,  to  determine 
what  effect  appellant's  forgetfulness  should  have  in  the 
consideration  of  the  question  of  his  negligence.  In  Mc- 
Quillan V.  Seattle,  10  Wash.  464  (38  Pac.  1119,  45  Am. 
St.  Kep.  799),  where  the  plaintiff  was  injured  through 
a  defect  in  a  sidewalk,  and  where  the  court,  at  the  close 
of  plaintiff's  evidence,  granted  a  non-suit,  this  court  re- 
versed the  judgment  of  the  lower  court  upon  the  propo- 
sition that  the  question  of  contributory  negligence  was  for 
the  jury  to  determine  from  all  the  facts  and  circumstances 
of  the  particular  case,  stating  that  it  was  only  in  rare  cases 
the  court  wais  justified  in  withdrawing  it  from  the  jury; 
citing  many  cases.  In  fact,  so  overwhelming  and  uni- 
versal is  the.  authority  on  this  question  that  we  have  no 
hesitancy  in  saying  that  the  circumstances  testified  to 
by  the  plaintiff  in  this  case  constituted  a  group  of  facts 
which  it  was  the  special  prerogative  of  the  jury  to  pass 
upon  in  the  determination  of  the  question  whether  or  not 
they  constituted  contributory  negligence. 

The  case  will  therefore  be  reversed,  with  instructions 
to  overnile  the  motion  for  a  non-suit. 

Reavis,  C.  J.  and  Anders,  Fullerton,  White,  Moukt, 
and  Hadley,  JJ.,  concur. 


ELWOOD  V.  DICKINSON.  631 

Dec.  1901.]         Opinion  of  the  Court — Reavis,  C.  J. 

fSo.  3609.     Decided  December  17,  3901.] 

James  Elwood  et  al..  Appellants,  v.  H.  L.  Dickinson 

et  at..  Respondents. 

FISHEBIES  —  LOCATION  OF  FISH  TRAP  —  COMPLIANCE  WITH  8TATT7TB  — 
PRIORITY  OF  CLAIMS.  ! 

The  holder  of  a  fishing  license  who  locates  a  site  for  a  fish 
trap  or  pound  net,  but  is  unable  to  perfect  his  location  in  accord- 
ance with  statutory  requirements  for  a  period  of  six  weeks  there- 
after, though  in  the  meantime  using  reasonable  and  diligenteffort 
to  comply  with  the  law,  is  entitled  to  priority  over  a  subsequent 
locator  who  has  actual  notice  of  his  attempted  location,  although 
the  subsequent  locator  more  nearly  conforms  to  the  requirements 
of  Laws  1899,  p.  203,  §  9,  which  provides  that  locations  for  pound 
nets  or  fish  traps  shall  be  indicated  by  driving  at  least  three  sub- 
stantial piles  thereon,  which  must  extend  not  less  than  ten  feet 
above  the  water  at  high  tide,  one  pile  being  placed  at  each  end 
of  the  location,  with  the  claimant's  license  number  posted  thereon. 

Appeal  from  Superior  Court,  Whatcom  County. — Hon. 
William  Hickman  Moore^  Judge.    Reversed. 

Dorr  £  Iladley,  for  appellants. 
Kei'r  &  McCord,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Reavis^  C.  J. — Plaintiffs,  appellants,  in  their  com- 
plaint substantially  allege  that  they  were  qualified*  owners 
of  fish  license  No.  146;  that  on  the  20th  of 'March, 
1899,  they  entered  upon  and  gave  notice  of  the  location 
of  a  pound  net  or  fish  trap  in  the  waters  of  the  Gulf  of 
Georgia,  in  Whatcom  county,  off  the  west  shore  of  Point 
Roberts,  and  near  the  international  boundary  line  Between 
the  United  States  and  Canada;  that  for  the  purpose  of 
indicating  said  location  they  placed  thereon  a  "shovedown" 
and  buoys,  and  posted  the  license  number  thereon,  and 
drove  piles  thereon;  that  on  the  same  day,  after  notice 
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of  plaintiff's  claim,  defendants  drove  piling  in  the  waters 
of  the  said  location,  and  that  on  March  25,-  1899,  plain- 
tiffs again  placed  three  substantial  piles  on  the  location^ 
and  securely  posted  the  license  number  thereon;  that,  on 
the  day  following,  the  defendants  drove  three  piles  on 
said  location ;  that  the  piling  so  driven  by  the  defendants 
did  not  conform  to  the  requirements  of  law;  that  on  the 
3d    of    May,    1899,  plaintiffs    drove    on    said    location 
three  substantial  piles  conforming  to  the  requirements  of 
the  law,  and  posted  the  license  number  thereon;  that  on 
all  of  said  dates  there  were  no  other  location  piles  mark- 
ing a  pound  net  location,  or  any  other  fixed  appliance, 
and  there  was  no  other  fixed  appliance  in  said  waters 
within   600  feet  endwise  or  2,400  feet  laterally   from 
plaintiffs'  location  ;    that  the  plaintiffs  constructed  a  fish 
trap  thereon  in  water  of  less  depth  than  65  feet  at  low 
tide,  and  that  plaintiffs  have  an  interest  therein ;  that  on 
September  5,  1899,  defendants  commenced  the  construc- 
tion of  a  fish  trap  within  the  prohibited  distance  of  plain- 
tiffs' location,  and  in  a  manner  to  shut  off  and  intercept 
the  run. of  salmon,  which  frequent  said  waters;  and  that 
defendants  would  complete  the  same  unless  restrained. 
The  answer  denied  all  the  material  allegations  of  the 
oomplaint,  except  that  the  qualification  of  plaintiffs  to 
locate  the  fiah  trap  was  admitted.     The  answer  ali^(ed 
the  making  of  a  valid  pound  net  location  by  defendants 
on  March  20,  1899;  admits  the  driving  of  piles  thereon 
on  March  26,  1899;  admits  that  defendants  went  upon 
Ae  location  and  commenced  the  construction  of  a  fish 
trap  thereon  on   September  5,   1899,   and  that,  unless 
they   were   restrained,    defendants   would   complete   the 
coDfithiction  of  their  trap.     Defendants  also  file  a  cross 
oomplaint,  in  which  they  aver  prior  location  of  the  site 
for  the  pound  net  in  the  waters  in  controversy  in  com- 
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pliance  with  the  requirements  of  the  law  in  giving  such 
notice,  and  their  qualifications  for  the  fishing  license; 
and  defendants  demand  that  their  location  be  declared 
first  in  right,  and  pray  for  an  injunction  against  the 
trap  maintained  by  plaintiffs.  A  trial  was  had,  and  a 
decree  in  favor  of  defendants  establishing  their  right  to 
the  location,  and  enjoining  the  maintenance  of  the  trap 
constructed  by  plaintiffs.  The  statute  defining  the  lo- 
cation  for  traps  or  pound  nets  in  force  at  the  time  of  the 
commencement  of  this  controversy  is  §  9  of  the  act  re- 
lating to  food  fishes,  approved  March  13,  1899  (Laws 
1899,  p.  203).     The  provision  is: 

"Any  person  or  corporation,  after  first  having  ob- 
tained a  license  as  provided  for  in  this  act,  shall  indicate 
locations  for  traps  or  pound  nets  made  under  such  license, 
by  driving  at  least  three  substantial  piles  thereon,  which 
must  extend  not  less  than  ten  feet  above  the  surface  of 
the  water  at  high  tide,  one  of  said  piles  to  be  driven  at 
each  end  of  the  location  claimed,  and  upon  said  terminal 
piles  there  must  be  posted  the  license  number." 

The  findings  of  fact  are,  in  substance,  as  follows: 
That  the  plaintiffs  and  defendants  were  qualified  owners 
of  annual  pound  net  fishing  licenses,  duly  issued  by  the 
state  fish  commissioner;  that  in  October,  1898,  defendant 
Lord  discovered  the  location  in  controversy,  and  made 
soundings  thereon  to  ascertain  the  depth  of  water;  that 
the  plaintiff  Milligan,  a  day  or  two  prior  to  the  20th  of 
March,  1899,  made  soundings  thereon;  that  both  Lord 
and  Milligan,  in  going  upon  the  locatfon  in  controversy, 
and  making  the  soundings,  did  so  for  the  purpose  of 
ascertaining  the  fitness  of  the  location  for  a  pound  net 
fish  trap;  that  on  the  20th  of  March,  1899,  the  plaintiffs 
went  upon  the  location,  and  placed  what  is  commonly 
known  in  the  locality  as  a  "shovedown,"  to  wit,  an  end 
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pile,  with  a  weight  attached  near  the  bottom  of  the  same 
for  the  purpose  of  causing  the  said  pile  to  stand  upright 
in  the  water;  that  the  said  weight  was  sufficient  to  carry 
the  butt  of  the  pile  to  the  bed  of  the  Gulf  of  Georgia,  in 
which  said  location  is ;  that  said  shovedown  was  placed  in 
the  waters  of  the  Gulf  of  Georgia  at  a  distance  of  about 
500  feet  to  the  westward  of  the  westward  pile  of  the 
Alaska  Packers'  Association  trap,  and  the  shovedown 
extended  above  the  water  of  said  gulf  at  high  tide  a  dis- 
tance of  about  six  feet;  that  plaintiffs  posted  on  said 
shovedown,  near  the  top  thereof,  license  number  146,  in 
black  letters  six  inches  in  length,  upon  a  white  back- 
ground, and  placed  two  buoys,  consisting  of  blocks  of 
wood  about  two  feet  in  length  and  nine  or  ten  inches  in 
diameter,  to  the  westward  of  said  shovedown,  the  first  of 
said  buoys  being  about  200  feet  to  the  westward  and  the 
second  being  about  350  or  400  feet  to  the  westward; 
that  upon  the  westward  buoy  there  was  painted  the 
license  number  146  in  black  figures  six  inches  in  length 
upon  a  white  background ;  that  about  five  or  ten  minutes 
after  the  plaintiffs  placed  the  shovedown  and  buoys  upon 
the  location  in  controversy  the  defendants  came  upon 
the  location  with  a  steamer  and  pile  driver  for  the 
purpose  of  indicating  said  location  by  driving  piles 
thereon,  and  were  notified  and  warned  by  plaintiffs  that 
plaintiffs  claimed  the  said  location,  and  had  indicated 
the  same  by  placing  thereon  the  shovedown  and  buoys, 
together  with  the  license  thereon ;  that  immediately  there- 
after the  defendants  drove  three  piles  upon  said  location, 
the  first  or  eastward  of  which  was  about  fifty  feet  south- 
erly from  the  shovedown;  that  such  pile  was  a  substan- 
tial pile,  and  firmly  driven  into  the  bed  of  the  Gulf  of 
Georgia,  and  extended  about  eight  feet  above  the  surface 
of  the   water  at  high  tide;   that  the  defendants   placed 
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thereon  near  the  top  their  license  number,  198,  painted  in 
black  letters  six  inches  long  upon  a  white  background  ; 
that  defendants  drove  a  second  pile  upon  said  location 
about  200  feet  from  said  first  pile,  at  a  place  a  little  north- 
west of  the  first  pile,  which  said  second  pile  was  sub- 
stantial in  form  and  character,  and  was  firmly  imbedded 
in  the  bed  of  the  Gulf  of  Georgia,  and  at  high  tide  was 
two  or  three  feet  above  the  surface  of  the  waters  of  the 
gulf;  and  drove  a  third  pile  of  substantial  form  and 
character  upon  said  location  about  300  feet  to  the  west- 
ward of  the  second  pile,  and  nailed  upon  the  second  and 
third  piles  upright  pieces  of  wood  two  by  eight  inches 
and  about  fifteen  feet  in  length,  and  placed  upon  each  of 
said  uprights  or  splicings,  near  the  top  thereof,  a  board 
whereon  was  painted  license  number  198;  that  the 
shovedown  which  the  plaintiflFs  placed  in  the  waters  was 
not  sufficiently  weighted  to  hold  it  stationary,  and  that 
by  the  action  of  the  tide  it  was  carried  from  the  position 
in  which  it  was  first  placed  by  the  plaintiffs  to  a  con- 
siderable distance  to  the  southeast  and  out  of  the  line  of 
the  buoys  mentioned ;  that  on  the  26th  day  of  March,  1899, 
plaintiffs  went  again  upon  the  location,  and  replaced 
the  shovedown  which  had  been  placed  there  on  the  20tli 
of  March  preceding  with  a  second  shovedown,  which  was 
placed  650  feet  to  the  westward  of  the  Alaska  Packers' 
Association  trap  Xo.  1,571,  and  placed  to  the  westward 
of  said  shovedown  two  additional  shovedowns,  the  second 
or  middle  of  which  three  shovedowns  was  about  300  feet 
to  the  westward  of  the  first  shovedown  placed  on  the  25th, 
and  the  third  or  westward  of  said  shovedowns  was  placed 
about  700  feet  from  the  eastward  or  inshore  shovedown; 
that  each  of  said  shovedowns  so  placed  on  the  25th  of 
March  by  plaintiffs  was  more  than  ten  feet  above  the 
surface  of  the  waters  of  the  Gulf  of  Georgia  at  that  place 
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at  high  tide,  and  the  easterly  and  westerly  of  said  shove- 
downs  had  placed  thereon  near  the  top  thereof,  and  more 
than  ten  feet  above  the  surface  of  the  waters  of  the  Gulf  of 
Georgia  at  high  tide,  the  license  number  146  painted  in 
black  letters  as  described  hereinbefore;  that  none  of  said 
shovedowns  were  firmly  imbedded  in  the  bed  or  bottom  of 
the  Gulf  of  (Jeorgia,  but  were  held  in  place  by  a  weight  put 
near  the  bottom  thereof,  and  resting  on  the  bottom  of  the 
gulf ;  that  one  of  said  shovedowns  floated  away  during  the 
night  of  the  25th,  after  it  was  placed  in  position,  and 
was  not  thereafter  replaced  until  May  3,  1899;  that 
thereafter,  on  the  26th  day  of  March,  1899,  the  defend- 
ants drove  three  substantial  piles  upon  the  location ;  that 
said  piles  were  firmly  imbedded  in  the  bed  or  bottom  of 
the  gulf,  the  first  or  easternmost  being  650  or  700  feet 
westward  of  the  westward  pile  of  the  Alaska  Packers' 
Association  trap  No.  1,671 ;  that  the  second  of  said  piles 
was  placed  a  little  north  of  west  and  to  the  westward  of 
said  first  pile  about  300  to  350  feet,  and  the  third  of 
said  piles  was  placed  in  a  direction  a  little  north  of  west 
of  the  second  pile,  and  about  300  feet  therefrom;  that 
the  first  of  said  piles  so  prlaCed  by  defendants  on  the  2Cth 
of  March  extended  more  than  ten  feet  above  the  surface 
of  the  waters  of  the  gulf  at  high  tide,  and  had  the  license 
number  198  painted  thereon;  that  the  second  or  middle 
pile  so  driven  on  the  26th  of  March  extended  about  six 
feet  above  the  surface  of  the  water  of  the  gulf  at  high 
tide,  and  the  defendants  securely  nailed  thereto  a  timber 
two  by  eight  about  fifteen  feet  in  length,  and  extending 
about  eleven  or  twelve  feet  above  the  top  of  said  pile, 
their  license  number,  198 ;  that  the  third  or  westerly  pile 
so  placed  by  defendants  on  the  26th  of  March  was  about 
eight  feet  above  the  surface  of  the  water  of  the  gulf  at 
high  tide,  and  the  defendants  securely  attached  to  the 
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pile  a  timber  two  by  eight  and  about  fifteen  feet  in  length, 
which  said  timber  so  attached  was  about  eleven  or 
twelve  feet  above  the  top  of  the  pile,  and  the  defendants 
placed  thereon  their  said  license;  that  thereafter,  on  the 
3d  of  May,  1899,  the  plaintiffs  drove  three  substantial 
piles  upon  the  location,  which  said  piles  were  firmly  im- 
bedded in  the  bed  of  the  gulf,  the  first  being  about  650 
feet  to  the  westward  of  the  westward  pile  of  the  Alaska 
Packers'  Association  trap,  and  from  fifty  to  seventy-five 
feet  north  of  the  easterly  shovedown  before  mentioned, 
which  said  pile  extended  more  than  ten  feet  above  the 
surface  of  the  waters  of  the  Gulf  of  Georgia  at  high  tide, 
and  that  plaintiffs'  said  license  was  painted  thereon; 
that  the  second  pile  so  driven  by  plaintiffs  on  the  3d  of 
May  was  upon  the  location  about  300  to  350  feet  and  a 
little  north  of  west  of  the  first  pile,  and  was  more  than 
ten  feet  above  the  surface  of  the  water  of  the  Gulf  of 
Georgia  at  high  tide ;  that  the  third  pile  so  placed  by  the 
plaintiffs  was  on  the  line  of  the  first  and  second  piles, 
and  was  more  than  ten  feet  above  the  surface  of  the 
waters  of  the  gulf,  and  had  placed  thereon  near  the  top, 
and  more  than  ten  feet  above  the  surface  of  the  water 
at  high  tide,  plaintiffs'  said  license;  that  thereafter,  on 
the  23d  of  June,  1899,  plaintiffs  commenced  the  con- 
struction of  a  pound  net  fish  trap  on  said  location  upon  the 
line  and  direction  of  the  three  piles  driven  by  them  upon 
the  3d  of  May,  1899,  and  thereafter,  in  the  early  part  of 
July,  completed  such  fish  trap  at  an  expense  of  about 
$3,000 ;  that  twice  or  more  during  construction  of  the  trap 
plaintiffs  were  warned  by  defendants  that  defendants 
claimed  the  said  location  by  reason  of  having  indicated 
the  same  in  the  manner  hereinbefore  found ;  that  the 
plaintiffs  fished  their  traps  through  the  season  until  the 
early  part  of  September,  1899,  and  throughout  the  sock- 
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eye  salmon  fishing  season;  that  there  are  two  seasons  of 
fishing  (the  first,  the  sockeye,  begun  some  years  in  June, 
and  some  years  in  July,  and  ending  in  August  and  the 
early  part  of  September ;  and  the  cohoe  season,  which  be- 
gins in  the  latter  part  of  August  or  the  early  fall  of  the 
year)  ;  that  on  the  sixth  of  September,  1899,  while  plain- 
tiffs were  fishing  their  trap,  and  before  the  institution  of 
this  suit,  the  defendants  came  upon  the  location,  and  be- 
gan the  construction  of  a  pound  net  trap  within  600  feet 
endwise  and  2,400  feet  laterally  of  plaintiff's  trap.  The 
sixteenth  finding  of  fact  is : 

"That  the  plaintiffs  Elwood  and  Milligan  used  all 
efforts  that  men  of  reasonable  care,  prudence,  and  dili- 
gence would  have  used  to  obtain  a  pile  driver  for  the  pur- 
pose of  driving  substantial  piles  in  a  substantial  manner 
upon  said  location,  and  were  unable  to  obtain  such  pile 
driver  prior  to  the  3d  day  of  May,  1899 ;" 

and  the  seventeenth  finding  is : 

'^That  the  location  of  the  defendants  upon  the  grounds 
above  described  in  all  things  conformed  to  the  require- 
ments of  the  statute,  and  that  the  action  of  the  plaintiffs 
constituted  an  infringement  upon  the  rights  of  the  de- 
fendants, and  interfered  with  the  enjoyment  of  their 
property  so  acquired  by  valid  location  upon  the  fishing 
grounds  above  referred  to;  that  the  location  of  the  plain- 
tiffs is  within  2,400  feet  laterally  and  600  feet  endwise  of 
the  location  of  the  defendants,  and  is  within  the  distance 
prohibited  by  law." 

Plaintiffs  requested  an  additional  finding  that  the 
plaintiff  Milligan  discovered  the  location  in  controversy, 
and  that  plaintiffs  had,  prior  to  the  20th  of  March,  ar- 
ranged for  the  use  of  a  piledriver  to  drive  the  location 
piles  upon  the  location,  but  were  prevented  from  so 
doing  by  the  acts  of  the  defendants.  This  offered  finding 
is  clearly  supported  by  the  testimony.     There  is  some 
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controversy  between  the  witnesses  as  to  the  motives  which 
influenced  the  defendants  in  procuring  the  pile  driver 
after  plaintiffs  had  engaged  it  to  drive  their  piles  on  the 
20th  of  March,  18U*J,  but  there  is  no  controversy  that 
the  same  pile  driver  which  the  defendants  used  to  drive 
their  piles  on  the  20th  of  March  had  been  previously  en- 
gaged from  the  person  in  charge  of  the  pile  driver  to  go 
out  on  the  location  and  drive  the  piles  for  plaintiffs.  The 
only  exception  to  the  findings  of  facts  is  taken  by  appel- 
lants to  finding  No.  17.  Appellants  except  to  the  con- 
clusions of  law. 

It  is  apparent  that  the  conclusion  of  the  learned 
superior  court  is  based  upon  a  strict  construction  of  the 
statutory  requirements  to  indicate  the  location  of  a  fish 
trap.  Such  conclusion  necessarily  excludes  the  consider- 
ation of  any  rights  accruing  from  actual  notice  of  location. 
From  a  careful  examination  of  all  the  findings  of  facts  it 
seems  that  the  seventeenth  finding,  excepted  to  by  appel- 
lants, is  inconsistent  with  the  specific  facts  found  in 
No.  6  and  No.  9.  The  facts  specified  in  finding  No.  6 
show  that  defendants  did  not,  on  the  20th  of  March,  1899, 
— ^their  first  attempt  to  locate, — put  in  piles  conforming 
to  the  statutory  requirements;  and  finding  No.  9  shows 
that  on  the  26th  of  April  following,  when  defendants 
again  indicated  notice  of  location,  while  they  more  nearly 
conformed  to  the  requirements  of  the  statutory  notice,  still 
the  compliance  was  not  exact.  They  spliced  their  piles 
to  make  them  high  enough  to  reach  ten  feet  above  high 
tide  of  the  gulf.  It  is  true  plaintiffs  did  not  comply  in 
form  with  the  statutory  requirements  on  the  20th  of 
March,  when  they  endeavored  to  give  notice  of  location. 
Their  efforts  on  the  25th  of  April  following  were  further 
in  the  direction  of  substantial  compliance;  but  not  until 
the  3d  of  May,  1899,  did  either  of  the  parties  make  an 
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actual  and  literal  compliance  with  the  terms  of  the  stat- 
ute, when  the  plaintiffs  drove  piles  in  accordance  there- 
with.    The  theory  presented  by  counsel  for  respondents 
seems  to  be  that,  while  there  was  not  a  literal  compliance 
with  the  statute  regulating  the  notice  of  location,  yet 
comparative  compliance  should  be  the  rule,  and  the  one 
more   nearly    conforming   to  the   letter   of   the    statute 
should  have  the  preference.      Our   statutes  relating  to 
rights  obtained  under  the  pound  net  fishing  license  and 
the  location  and  construction  of  traps  thereunder  are  in 
many  of  their  aspects  novel.     Learned  counsel  have  not 
favored  us  with  authority  upon  their  construction.     It 
seems  that  some  fair  analogies  may  be  drawn  with  refei- 
ence  to  the  location  of  a  fish  trap  from  precedents  in  the 
location  of  mines,   and  perhaps  also  from  locations  on 
the  public   lands   of  the  United   States.     Prior   to   the 
provisions  of  the  statute  indicating  location  of  a  pound 
fishing  net  it  seemed  to  be  understood  that  actual  notice 
was  sufficient  to  establish  rights  to  a  particular  location. 
That  was  by  taking  possession  of  the  water,  and  with 
reasonable  diligence  constructing  the  appliances  for  fish- 
ing.   This  is  mentioned  in  Walker  v.  Stone,  17  Wash.  578 
(50  Pac.  488),  and  it  was  there  observed: 

**The  legislature  had  the  power  to  license  fishing,  and 
to  give  exclusive  control  for  a  reasonable  distance  of  the 
water  after  the  construction  of  a  net  or  other  fixed  ap- 
pliance for  fishing,  and  for  the  limited  period  of  one 
year." 

In  Erhardt  v.  Boaro,  113  U.  S.  527  (5  Sup.  Ct  560),  it 
seems  tlie  discoverer  of  a  mining  claim  had  driven  a 
stake  at  the  point  of  discovery.  The  trial  court  instructed 
the  jury  that  the  notice  posted  on  the  stake  was  deficient, 
and  imder  it  the  locator  could  not  claim  any  more  than 
the  place  in  which  the  stake  was  planted.     The  supreme 
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court,  however,  ruled  that  this  was  error,  and,  in  effect. 
that  the  written  notice  posted  on  the  stake  at  the  poini 
of  discovery  informed  persons  subsequently  seeking  to 
excavate  or  open  the  lode  or  vein  that  the  locator  claimed 
the  whole  extent  along  its  course  which  the  law  authorized 
him  to  take,  and  this  notice  was  sufficient  to  hold  the 
claim  until  the  locator  had  made  his  excavation  and 
posted  the  notice  required  by  law;  that  a  party  entering 
upon  the  lode  before  the  excavation  could  be  made  and 
legal  notice  posted  was  a  trespasser,  and  acquired  no 
right.  In  the  case  of  Doe  v.  Waterloo  Mining  Co,,  17 
C.  C.  A.  190,  70  Fed.  455,  the  court  expresses  the 
view  thdt  a  reasonable  time  is  allowed  after  the  discovery 
of  the  lode  to  perfect  the  location  prescribed  by  the  law, 
and  there  observed: 

**There  is  no  doubt  but  the  discoverer  of  a  mineral 
vein  should  have  a  reasonable  time  after  the  discovery 
of  his  vein  in  which  to  complete  his  location  embracing 
the  same." 

In  Omar  v.  Soper^  11  Colo.  380  (18  Pac.  443,  7  Am. 
St  Rep.  246),  the  court  observed: 

"To  hold  that  the  miner,  as  soon  as  he  discovers  a 
lode,  must  immediately  stake  the  territory  which  he  is 
entitled  to  claim  thereon,  in  order  to  protect  it  from 
the  invasion  and  claims  of  other  persons  learning  of  his 
find,  would  be  an  unreasonable,  if  not  an  impossible,  re- 
quirement." 

In  Murley  v.  Ennis,  2  Colo.  300,  it  is  said : 

"From  the  moment  of  commencing  the  labor  of  de- 
velopment with  the  bona  fide  purpose  to  complete  it,  and 
so  appropriate  the  mine,  the  party  has  a  possession  in 
fact,  and  for  the  time  being  a  right  to  retain  that  pos- 
session." 

See,  also  Patterson  v.  Hitchcock,  3  Colo.  533,,  where 
it  is  mentioned  that  "what  is  to  be  regarded  as  a  reason- 

41 — 26  WASH. 
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able  time  when  the  facts  are  undisputed  is  a  question  of 
law."  The  general  principle  that  no  right  is  initiated  by 
trespass  is  well  understood.  It  has  been  so  repeatedly 
enunciated  by  the  supreme  court  of  the  United  States 
relative  to  possession  of  the  public  lands.  It  is  true  that 
in  public  land  cases,  as  in  Atherton  v.  Fouler,  96  U.  S. 
513,  and  others,  the  facts  have  shown  an  actual  possession 
of  land;  but  the  nature  of  the  possession  of  a  fishing 
claim  must  be  taken  into  consideration  in  applying  the 
principle.  The  plaintiffs  were  first  actually  out  upon 
the  waters  in  controversy.  They  had  erected  a  pile,  and 
posted  their  licenses,  and  by  word  of  mouth  had  asserted 
to  the  defendants  their  location.  Certainly  d#fendants 
had  as  full  and  complete  notice  of  the  claim  of  the 
plaintiffs  as  if  the  statutory  piles  had  been  standing 
there  complete.  From  the  moment  that  the  plaintiffs 
entered  upon  the  waters  in  controversy  and  erected  their 
first  pile  there  was  no  interval  in  which  they  were  not 
diligently  asserting  their  location.  As  has  been  ob- 
served, the  first  notice  of  location  conforming  to  the  let- 
ter of  the  statute  was  made  by  plaintiffs  on  the  3d  of  May. 
However,  we  do  not  wish  to  put  this  decision  upon  the 
ground  of  comparative  compliance  with  the  statutory 
notice,  but  rest  it  rather  on  the  principle  that  the  acts 
done  upon  the  waters  in  controversy  and  the  actions  of 
the  plaintiffs  were  equivalent  to  such  notice  to  the  de- 
fendants, and,  having  followed  such  acts  up  with  due 
diligence,  the  plaintiffs  are  entitled  to  their  location. 

The  decree  is  reversed,  and  the  cause  remanded  to  the 
superior  court,  with  directions  to  enter  a  decree  adjudg- 
ing the  right  to  the  location  in  controversy  to  the  plain- 
tiffs, and  enjoining  any  interference  by  defendants  with 
the  rights  to  the  fishing  trap  constructed  and  operated 
by  the  plaintiffs. 

Dunbar,  Fulleston,  Anders  and  Mount,  JJ.,  concur. 
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[No.  3988.     Decided  December  17,  1001.]  i  ^  ^ 

186   8» 

The    State    of    Wasuinotox,    Respondent,    v.    J.    A. 

HosHOR,  Appellant. 

EMBEZZLEMENT  —  UfSUFFICIENCY  OF  INFOBMATION. 

An  Information  which  charges  that  on  a  certain  date,  in  King 
county,  defendant,  being  then  and  there  the  agent  of  another,  was 
intrusted  with  a  certain  sum  of  money  on  account  of  his  principal 
and  took  into  his  possession  such  sum  for  and  on  account  of  this 
principal,  and  afterwards  did  fail  to  account  to  said  principal 
for  the  same,  and  did  then  and  there  unlawfully,  etc.,  take,  embez- 
zle and  convert  same  to  his  own  use,  sufficiently  states  the  time 
when  and  place  where  the  money  was  embezzled. 

SAME  —  VARIANCE. 

Under  an  information  charging  defendant  with  the  embezzle- 
ment of  money,  proof  that  defendant  was  intrusted  with  a  check, 
instead  of  money,  which  check  was  afterwards  cashed  by  him, 
would  not  constitute  a  variance,  since  the  check  is  merely  the  in- 
strumentality by  which  the  money  of  the  prosecuting  witness  was 
transferred  from  his  possession  to  defendant. 

SAME  —  JOINT  OWNERSHIP. 

In  a  prosecution  under  an  information  charging  defendant 
with  embezzling  $20,600,  which  sum  the  evidence  showed  had 
been  paid  him  in  one  check,  a  portion  for  himself  and  another 
portion  in  trust  for  certain  purposes,  defendant  is  not  entitled 
to  a  discharge  on  the  theory  of  his  being  a  Joint  owner  In  the 
whole  sum,  under  an  instruction  charging  the  Jury  "that  the  de- 
fendant had  such  an  interest  in  $8,100  of  the  $20,500  that  you 
cannot  find  the  defendant  guilty  for  retaining  said  sum  of  $8,100, 
and  you  should  confine  your  consideration  to  that  portion  of  the 
$20,600  in  excess  of  said  sum  of  $8,100,"  since  the  payment  of  the 
money  in  one  check,  but  for  different  purposes,  would  not  make 
the  defendant  a  Joint  owner  in  the  whole  sum  to  the  extent  of  his 
proportionate  share. 

SAME  —  VENUE. 

The  fact  that  defendant  was  given  a  check  in  King  county, 
which  he  deposited  to  his  credit  in  a  bank  there,  then  went  to 
Pierce  county,  drew  his  check  on  the  King  county  bank  and  haa 
it  cashed  by  a  bank  in  Pierce  county,  receiving  the  money  and  • 
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secreting  it  in  the  latter  county  would  not  fix  the  venue  of  the 
crime  in  the  latter  county,  if  the  intent  to  convert  was  enter- 
tained by  the  defendant  in  the  county  in  which  he  received  the 
check,  and  it  was  in  that  county  that  he  refused  to  account  for 
the  money  upon  his  return  thereto  after  having  disposed  of  it  in 
the  other  county. 

SAME  —  DEFENSES  —  EMBEZZLEMENT  FROM  WBONGFUL  OWXEB. 

In  a  prosecution  for  embezzlement  it  is  no  defense  to  the 
charge  that  the  person  from  whom  the  money  was  embezzled 
had  himself  obtained  it  wrongfully  or  unlawfully. 

CRIMINAL  LAW  —  SPECIAL  COUNSEL  FOR  PROSECUTION. 

The  allowance  of  special  counsel  to  aid  the  prosecuting  attor- 
ney in  the  prosecution  of  a  case  is  a  matter  within  the  discretion 
of  the  trial  court  and  will  not  be  interfered  with  in  the  absence 
of  a  showing  of  abuse  of  such  discretion. 

SAME  —  INSTRCCTIONS  —  REASONABLE  DOUBT. 

The  fact  that  one  of  the  instructions  of  the  court  in  a  criminal 
prosecution  seems  to  cast  the  burden  of  proof  on  defendant  in 
reference  to  a  material  issue  is  not  prejudicial,  when  other  in- 
structions clearly  show  that  if  the  evidence  raises  a  reasonable 
doubt  as  to  that  particular  in  the  minds  of  the  jury  they  should 
acquit. 

SAME  —  CREDIBILITY  OF  WITNESSES. 

In  a  criminal  prosecution  the  court  may  properly  charge  the 
Jury  that  it  is  their  duty  to  determine,  from  the  appearance  and 
demeanor  of  the  witnesses,  their  apparent  candor  or  lack  of  it 
their  bias  or  prejudice  for  or  against  the  defendant,  their  appa^ 
ent  intelligence  or  lack  of  it,  their  interest  in  the  result  of  the 
case,  and  all  their  surrounding  circumstances,  what  witnesses 
are  most  worthy  of  credit  and  give  credit  accordingly. 

Appeal  from  Superior  Court,  King  County. — Hon. 
Arthur  E.  Griffin,  Judge.     Affirmed. 

John  E.  Humphries,  Harrison  Bostwick,  P.  V,  Davis, 
William  A .  Gilmore,  James  McNeny  and  Jam£s  Hamilton 
Lewis,  for  appellant. 

Walter  S.  Fulton,  Prosecuting  Attorney,  and  John  B. 
Hai't,  for  the  State. 
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The  opinion  of  the  court  was  delivered  by 

Mount,  J. — On  March  28,  1900,  H.  G.  Torrence  drew 
his  check  upon  the  First  National  Bank  of  Seattle  in  favor 
of  defendant  for  $20,600.  On  the  same  day  Torrence  and 
defendant  went  to  the  bank  together,  with  this  check, 
and,  after  Torrence  had  introduced  defendant  to  the  offi- 
cers of  the  bank  as  his  agent  and  attorney,  the  bank,  upon 
presentation  of  the  check,  paid  the  money  to  defendant 
by  opening  an  account  with  him  and  passing  the  money 
therefor  to  his  credit,  issuing  a  pass  book  and  check  book, 
and  debiting  the  account  of  Torrence  in  the  amount  of 
the  check.  It  is  claimed  by  the  prosecuting  witness  that 
this  money  was  given  to  the  defendant  as  his  agent  for  the 
time  to  several  persons,  the  amount  of  which  debts  was 
time  to  several  persons,  the  amounut  of  which  debts  was 
some  $12,400.  The  balance  of  $8,100  was  to  be  retained 
by  defendant  as  his  own  money  upon  executing  to  the 
prosecuting  witness  at  some  future  time  certain  deeds 
for  certain  mining  properties.  On  the  evening  of  the  28th 
of  March,  1900,  defendant  left  Seattle  for  Tacoma.  On 
the  next  day,  March  29th,  in  Tacoma,  defendant  drew 
his  check  upon  the  First  National  Bank  of  Seattle  for  the 
whole  of  the  $20,500,  deposited  as  aforesaid,  and  presented 
the  check  to  the  Pacific  National  Bank  of  Tacoma,  which 
bank  paid  the  check  and  passed  the  amount  thereof  to 
defendant's  credit.  Shortly  thereafter,  and  on  the  same 
day,  the  Pacific  National  Bank  of  Tacoma  paid  defendant 
$10,000  in  gold,  and  also  $5,000  by  a  cashier's  negotiable 
check.  On  the  Slst  of  March,  1900,  the  Pacific  National 
Bank  certified  defendant's  check  for  the  remaining  $5,000. 
Both  these  last  named  checks  were  shortly  afterwards 
paid  to  subsequent  holders.  When  the  gold  above  men- 
tioned was  paid  to  the  defendant,  $5,000  thereof  was  placed 
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in  a  safety  deposit  vault  and  $6,000  deposited  in  the  Lon- 
don and  San  Francisco  Bank  in  Tacoma  in  the  name  of  his 
aunt.  On  the  30th  of  March  defendant,  in  company  with 
his  uncle,  a  co-defendant  herein,  went  back  to  Seattle,  and 
the  prosecuting  witness  claims  to  have  demanded  on  that 
day  an  accounting  of  the  defendant  for  the  said  $20,500, 
which  accounting  was  refused.  On  that  same  evening  de- 
fendant and  his  uncle  returned  to  Tacoma,  and  the 
next  day  were  arrested  and  charged  with  the  crime  of  em- 
bezzlements Upon  this  charge  defendant  Hoshor  was  tried 
separately  by  a  jury,  found  guilty,  and,  by  the  court, 
sentenced  to  the  jail.  From  judgment  and  sentence  this 
appeal  is  taken. 

Counsel  for  appellant,  in  their  brief,  make  three  assign- 
ments of  error,  viz.:  (1)  Error  in  overruling  defend- 
ant's demurrer  to  the  information;  (2)  error  in  overrul- 
ing the  defendant's  motion  to  exclude  a  private  prosecutor 
employed  by  the  prosecuting  witness  from  assisting  in  the 
prosecution  of  said  cause;  (3)  error  in  overruling  the  de- 
fendant's motion  for  a  new  trial.  Under  these  assignments 
counsel  for  appellant  argue  thirty-four  points.  All  of 
these,  excepting  the  first  two  above  named,  and  one  error 
claimed  on  account  of  alleged  misconduct  of  counsel  for 
the  prosecution,  and  one  error  claimed  in  the  introduction 
of  evidence,  are  based  upon  the  instructions  of  the  court 
given  or  refused.  At  the  trial  appellant's  counsel  pre- 
pared fifty-four  written  instructions  covering  thirty-eight 
typewritten  pages.  We  shall  not  undertake  to  discuss  each 
of  the  thirty-four  points  argued,  because  many  of  them  de- 
pend upon  each  other,  and  many  of  them,  even  if  error, 
are  harmless. 

1.  The  charging  part  of  the  information  reads  as  fol- 
lows : 
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'*That  on  the  28th  day  of  March,  A.  D.  1900,  in  King 
county,  state  of  Washington,  the  said  J.  A.  Hoshor,  being 
then  and  there  the  agent  of  one  H.  G.  Torrence,  was  en- 
tniste<l  with  the  sum  of  $20,500  in  lawful  money  of  the 
United  States,  and  of  the  value  of  $20,500  in  lawful  money 
of  the  United  States,  on  account  of  the  said  H.  G.  Tor- 
rence ;  the  said  J.  A.  Hoshor  then  and  there,  by  virtue  of 
such  agency,  received  and  took  into  his  possession  for  and 
on  account  of  the  said  H.  G.  Torrence  the  sum  of  $20,500, 
the  personal  property  of  the  said  H.  G.  Torrence,  and 
afterwards  did  then  and  there  fail  to  account  to  the  said 
II.  G.  Torrence  for  same,  or  any  part  thereof,  and  did 
then  and  there  unlawfully,  wilfully,  fraudulently,  and 
feloniously  take  same  and  embezzle  and  convert  the  same 
to  his  own  use  as  aforesaid ;  and  he,  the  said  J.  B.  Thomp- 
son, uncle  of  said  J.  A.  Hoshor,  in  the  manner  and  form 
aforesaid  at  the  time  aforesaid,  unlawfully,  wilfully, 
fraudulently  and  felonously  did  aid,  counsel,  abet,  and  as- 
sist,— contrary  to  the  form  of  the  statute,"  etc. 

It  is  insisted  that  this  information  does  not  state  any 
time  when,  or  place  where,  the  money  was  converted.  Even 
if  appellant  is  correct  when  he  asserts  that  the  phrase  "and 
did  then  and  there  unlawfully,"  etc.,  refers  to  the  word 
^'afterwards"  in  the  preceding  clause,  still  there  can  be  no 
question  that  this  clause  fixes  the  place  where  the  conver- 
sion occurred,  viz.,  in  King  county.  The  only  point  de- 
cided in  Staie  v.  Mayberry,  9  Wash.  193  (37  Pac.  284), 
relied  upon  by  appellant,  is  that  the  information  in  that 
case  did  not  charge  that  the  conversion  was  in  King  county. 
The  time  when,  even  with  the  construction  placed  upon 
the  language  by  appellant,  is  fixed  as  after  March  2&, 
1900 ;  but  this  clause  clearly  refers  to  the  only  date  named, 
which  was  March  28,  1900.  The  information  is  substan- 
tially in  the  language  approved  by  this  court  in  State  v. 
Tumer,  10  Wash.  94  (38  Pac.  864),  and  is  sufficient 


648  STATE  V.  HOSHOR. 


Opinion  of  the  Ck>urt — Mount,  J.  [26  Wash. 

2.  In  is  insisted  that  the  court  committed  error  in  de- 
nying defendant's  motion  to  exclude  counsel  employed  by 
the  prosecuting  witness  from  assisting  the  prosecuting 
attorney.  In  support  of  this  motion  affidavits  were  filed 
charging  that  such  counsel  was  employed  upon  a  contingent 
fee,  and  other  charges  not  necessary  to  enumerate  here. 
These  charges  are  denied  by  affidavits  filed  in  the  cause, 
and  the  court,  after  hearing  these  affidavits,  overruled  the 
motion.  This  court  in  State  v,  Elswood,  15  Wash.  453 
(46  Pac.  727),  held  that  it  was  within  the  discretion  of  the 
trial'  court  to  allow  special  counsel  to  aid  the  prosecuting 
attorney  in  the  prosecution  of  a  case,  and  that  such  dis- 
cretion would  be  interfered  with  only  upon  a  showing  of 
abuse  thereof.  After  a  careful  reading  of  the  affidavits, 
we  are  satisfied  that  the  court  did  not  abuse  its  discretion 
in  this  regard. 

3.  On  errors  alleged  upon  the  denial  of  the  motion  for 
a  new  trial  it  is  first  insisted  that  the  proof  shows  that  the 
check  for  $20,500  on  the  First  National  Bank  of  Seattle 
was-  given  by  the  prosecuting  witness  to  the  defendant,  and 
that  this  check  is  not  lawful  money  of  the  United  States ; 
that  this  check  was  converted,  and  not  lawful  money  of  the 
Umited  States,  and  that  there  was,  therefore,  a  fatal  vari- 
ance between  the  proof  and  the  allegation  in  the  informa- 
tion. If  this  position  is  correct,  there  can  be  no  such  crime 
in  this  state  as  embezzlement  of  money  which  is  intrusted 
by.  check  to  another  for  a  specific  purpose.  It  is  argued  in 
appellant's  brief  that  defendant  could  not  be  guilty  of 
embezzling  the  check,  because  it  was  presented  for  payment 
to  the  bank  upon  which  it  was  drawn,  and  delivered  to  that 
bank  upon  its  payment,  as  the  defendant  was  authorized 
to  do ;  and  also  that  defendant  cannot  be  guilty  of  embez- 
zling the  money,  because  the  money  was  not  entrusted  to 


STATE  V.  HOSHOR.  649 


Dec.  1901.]  Opinion  of  the  Court — Mount,  J. 

him,  but  a  check,  which  check  was  not  money.  A  large 
number  of  authorities  are  cited  to  the  effect  that  a  check  is 
not  money.  This  question  was  settled  in  this  state  in  the 
case  of  Stale  v.  Krug,  12  Wash.  288  (41  Pac.  126).  The 
court  there  said: 

"The  practical  result  of  the  transaction  in  this  case  was 
that,  Avhen  this  check  was  given  to  Fuhrman  and  was  paid 
to  Fuhrman  by  the  New  York  exchange,  and  that  amount 
charged  to  the  account  of  the  city,  the  city  of  Seattle  had 
its  account  decreased  by  the  amount  of  the  check,  and  it 
was  just  as  much  a  disposition  of  that  $10,000  by  the 
treasurer  as  though  he  had  gone  to  the  bank  and  got  the 
money  himself  and  paid  it  to  Fuhrman." 

So  it  is  in  thi3  case.  The  check  was  simply  the  instni- 
mentality  by  which  Hoshor  obtained  the  money  from  the 
bank,  as  much  so  as  if  Torrence  had  taken  the  $20,500  in 
gold  in  his  hand  and  passed  it  over  to  defendant,  and  de- 
fendant had  immediately  passed  it  back  to  the  bank  and 
received  credit  for  it.  When  Hoshor  drew  the  money 
from  the  bank  by  his  own  check  and  transferred  it  thereby 
to  another,  the  effect  was  the  same  as  if  he  had  taken  the 
identical  money  and  handed  it  by  his  own  hand  to  that 
other.  Commonwealth  v.  Mead,  160  Mass.  319  (35  N".  E. 
1125)  ;  Commwnwealth  v.  Smith,  129  Mass.  104;  Common- 
wealth V.  Tucherman,  10  Gray,  173 ;  Territory  v.  Meyer, 
24  Pac.  (Ariz.)  183;  People  v.  Gallagher,  100  Cal.  466 
(35  Pac.  80) ;  State  v.  Palmer,  40  Kan.  475  (20  Pac. 
270) ;  Roberts  v.  People,  9  Colo.  458  (13  Pac.  631)  ;  Ex 
parte  Ricord,  11  Nev,  287;  People  v.  Civille,  44  Hun, 
497. 

Upon  this  question  the  court  gave  the  jury  the  following 
instruction : 

^TTou  are  instructed  that  if  you  believe  from  the  evi- 
dence beyond  a  reasonable  doubt  that  there  was  money  de- 
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posited  in  the  First  Xational  Bank  of  Seattle  on  the  28th 
day  of  March,  1900,  to  the  credit  of  H.  G.  Torrence,  in 
excess  of  $20,500  in  lawful  money  of  the  United  States, 
and  that  Torrence  drew  a  check  on  said  bank  for  $20,500, 
and  that  the  defendant  then  and  there  presented  said  check 
to  said  bank,  and  that  the  bank  obeyed  the  directions  con- 
tained in  said  check  and  charged  the  amount  on  its  books 
to  said  Torrence  and  credited  the  same  to  the  defendant 
J.  A.  Hoshor,  and  thereby  lessened  the  credit  of  said  Tor- 
rence to  the  amount  of  $20,500  in  lawful  money  of  the 
United  States,  that  such  was  the  payment  by  the  said  Tor- 
rence to  the  defendant  of  money ;  for  in  such  an  event  you 
should  consider  the  check  merely  as  the  instrumentality 
by  which  the  money  of  said  Torrence  was  transferred  from 
his  possession  to  defendant." 

This  instruction  was  correct.  The  prosecuting  witness 
testified,  in  substance,  that  $8,100  of  the  $20,500  was  to 
be  paid  by  Hoshor  to  himself  u{)on  making  certain  deeds 
to  certain  mining  claims  and  upon  deli\^ring  these  deeds 
to  the  prosecuting  witness ;  that  until  such  time  defendant 
was  to  hold  the  said  money  as  agent  for  prosecuting  wit- 
ness. The  defendant  testified  that  the  whole  of  the  $20,500 
was  paid  to  him  as  part  of  the  purchase  price  of  these  min- 
ing claims,  and  as  his  money  absolutely.  It  was  also 
claimed  that  this  and  other  money  was  obtained  from 
London  by  defendant  and  the  prosecuting  witness  npoo 
false  and  fraudulent  representations,  and  belonged  jointly 
to  the  defendant  and  prosecuting  witness.  The  court  in- 
structed the  jury  upon  this  question  as  follows: 

"I  instruct  you  that  the  defendant  had  such  an  interest 
in  $8,100  of  the  $20,500  that  you  cannot  find  the  defendant 
guilty  for  retaining  said  sum  of  $8,100,  and  you  should 
confine  your  consideration  to  that  portion  of  the  $20,500 
in  excess  of  said  sum  of  $8,100." 

And  also: 
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"If  the  $20,500  mentioned  in  the  information  belonged 
jointly  to  the  prosecuting  witness  and  the  defendant  Hosh- 
or,  then  you  should  find  the  defendant  not  guilty.'' 

It  is  insisted  that  these  instructions  are  inconsistent^  and 
that  if  the  former  is  correct,  then  the  defendant's  interest 
in  the  whole  of  the  $20,500  was  81-205,  and  that  he  was 
entitled  to  a  discharge  under  the  instruction.  The  second 
instruction  is  certainly  correct  upon  the  theory  that  de- 
fendant was  a  joint  owner  with  the  prosecuting  witness, 
and  it  leaves  the  question  of  joint  ownership  for  the  jury 
to  determine.  The  first  instruction  tells  the  jury  that 
$8,100  of  the  $20,600  is  the  property  of  the  defendant, 
and  they  must  confine  their  consideration  to  the  excess  of 
$8,100  in  determining  whether  defendant  is  guilty  or  not. 
It  was  held  by  this  court  in  StcUe  v.  Moines,  ante,  p.  160 
(66  Pac.  431)  ;  and  in  Brandenstein  v.  Way,  17  Wash.  293 
(49  Pac.  511),  that,  where  money  was  obtained  from  the 
sale  of  goods  on  commission,  and  the  agent  had  an  inter- 
est in  the  money  to  the  extent  of  his  commissions,  such 
interest  does  not  protect  the  agent  from  prosecution  for  em- 
bezzlement on  the  ground  that  the  funds  are  joint  prop- 
erty. Consequently,  if  the  first  instruction  is  error,  it  is 
error  favorable  to  the  defendant  and  harmless.  Appellant 
argues,  however,  that  if  the  instruction  is  correct,  defend- 
ant is  therefore  the  owner  of  81-205  of  each  dollar,  and  to 
that  extent  a  joint  owner  of  the  whole.  We  cannot  agree 
to  this  conclusion.  If,  instead  of  giving  the  money  to 
defendant  in  one  check,  two  checks  had  been  given,  one 
for  $8,100  and  the  other  for  $12,400,  could  it  have  been 
said  that  defendant  had  an  interest  in  the  whole  ?  The 
fact  that  the  money  was  paid  in  one  check  instead  of  two 
checks  would  not  change  the  relation  of  the  defendant  to 
the  prosecuting  witness  in  regard  to  the  money  which  ber 
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longed  to  each  individually.  If  A.  should  pay  to  B.  $2, 
one  for  himself  and  the  other  to  be  paid  to  C,  and  if  B. 
should  embezzle  the  dollar  which  he  was  to  deliver  to  C, 
can  it  be  said  that  because  one  of  the  two  was  paid  to  B.  he 
was  therefore  a  joint  owner  of  both  ?  Certainly  not.  Yet 
this  is  the  argument  of  appellant.  It  is  possible  that  ap- 
pellant was  the  owner  of  $8,100  of  this  money,  but  even  so, 
he  would  not  be  the  owner  of  81-205  of  the  whole  simply 
because  at  the  time  he  was  paid  the  $8,100  as  his  own,  he 
was  at  the  same  time  intrusted  with  $12,400  to  be  paid  to 
other  persons. 

Appellant  insists  that,  because  he  received  a  credit  for 
$20,500  in  the  First  National  Bank  of  Seattle,  King 
county,  then  went  to  Tacoma,  Pierce  county,  and  there 
drew  his  check  for  the  amount,  and  cashed  it  at  the  Pacific 
National  Bank  in  Pierce  county,  and  then  and  there  re- 
ceived the  money  and  placed  the  same  in  a  safety  deposit 
vault  and  other  places,  the  conversion,  if  any  occurred, 
took  place  in  Pierce  county  and  not  in  King  county.  Upon 
this  theory  of  the  case  appellant  requested  the  court  to 
give  to  the  jury  the  following  instruction: 

"If  you  find  from  the  evidence  that  H.  G.  Torrence 
delivered  a  personal  check  to  J.  A.  Hoshor  for  $20,500, 
and  that  said  Hoshor,  without  the  knowledge  or  consent 
of  said  Torrence,  deposited  the  said  check  in  the  First  Na- 
tional Bank  of  Seattle,  King  county,  Washington,  in  his 
own  name  as  a  general  depositor,  and  that  afterwards  the 
said  Hoshor  went  to  a  bank  in  Tacoma,  and  drew  a  check 
upon  the  First  National  Bank  of  Seattle,  King  county, 
Washington,  for  $20,500,  and  at  the  same  time  the  said 
Hoshor  had  other- moneys  in  the  bank  at  Tacoma  belonging 
to  him,  and  that  he  afterwards  drew  his  checks  against 
the  whole  deposit  in  the  bank  in  Tacoma,  and  received  the 
money  and  appropriated  it  to  his  own  use  and  benefit,  and 
the  bank  in  Tacoma  got  credit  in  the  First  National  Bank 
in  Seattle  for  the  $20,500,  then  the  defendant  cannot  be 
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convicted,  under  the  information  in  this  case,  for  embezzle- 
ment in  King  county,  state  of  Washington,  and  your  ver- 
dict will  be  not  guilty." 

This  instruction  was  refused  by  the  court  and  the  follow- 
ing given : 

"You  are  instructed  that  the  crime  of  embezzlement  is 
committed  in  the  county  where  the  wrongful  conversion 
or  failure  to  account  takes  place," 

The  court  properly  refused  the  former  instruction,  be- 
cause it  did  not  contain  the  essential  element  of  conversion, 
viz.,  intent  when  defendant  received  the  money ;  and  fur- 
ther because  it  assumes  that  the  conversion  could  have  oc- 
curred only  in  Pierce  county.  In  support  of  the  instruc- 
tion requested  we  are  directed  to  the  case  of  People  v.  Mur- 
phy, 51  Cal.  376.  The  court  in  that  case  held  that,  where 
the  act  of  conversion  was  performed  in  another  county, 
defendant  could  not  be  tried  in  the  county  where  he  re- 
ceived the  property,  unless  he  conceived  the  intent  of  com- 
mitting  the  crime  when  he  received  the  money ;  and  it 
should  have  been  submitted  to  the  jury  to  find  that  intent 
from  all  the  facts  and  circumstances  appearing.  The 
instruction  requested  is  certainly  opposed  to  this  authority 
cited  in  supjwrt  of  it. 

"As  a  general  rule  the  offense  is  committed,  not  where 
the  property  is  received,  but  where  it  is  converted,  imless 
it  is  received  with  intent  to  fraudulently  convert  it.  If  an 
employee,  agent,  or  bailee,  however,  refuses  to  account  for 
property  or  money,  with  fraudulent  intent,  in  the  county 
in  which  it  was  received,  or,  if  in  that  county  he  conceives 
the  intent  to  convert  the  property  to  his  own  use,  and  has 
possession  with  such  intent,  the  offense  of  embezzlement  is 
complete,  although  he  may  actually  expend  or  dispose  of 
the  money  or  property  in  another  county."  10  Am.  & 
Eng.  Enc.  Law  (2d  ed.),  1025;  Calkins  v.  State,  98  Am. 
Dec.  121,  note,  p.  161. 


654  STATE  V.  HOSHOR. 


Opinion  of  the  Court — Mount,  J.  [26  Wash. 

It  is  said  by  Bishop : 

"Embezzlement  may,  in  various  circumstances,  be 
deemed  committed  in  any  one  of  several  counties  at  the 
election  of  the  prosecuting  power."  1  Bishop,  New  Crim- 
inal Procedure,  §  61 ;  2  Bishop,  Criminal  Procedure, 
§  32G. 

In  this  case  the  information  alleged  the  fact  that  the 
oflFense  was  committed  in  King  county;  that  the  money 
was  received  and  converted  in  King  county;  that  the  de- 
fendant in  that  county  afterwards  refused  to  account 
therefor.  The  court  instructed  the  jury  that  the  crime  was 
committed  in  the  county  where  the  conversion  or  failure 
to  account  took  place.  Defendant  certainly  could  not  com- 
plain of  this  instruction.  We  are  of  the  opinion,  however, 
that  under  the  facts  in  this  case  the  prosecution  could 
have  been  maintained  in  either  Pierce  or  King  county. 
Section  6789,  Bal.  Code,  provides: 

"When  a  public  offense  has  been  committed  partly  in  one 
county  and  partly  in  another,  or  the  acts  or  effects  con- 
stituting or  requisite  to  the  consummation  of  the  offense 
occur  in  two  or  more  counties,  the  jurisdiction  is  in  either 
county." 

There  was  an  attempt  on  the  part  of  the  defendant  to 
show  at  the  trial  that  the  money  in  question  had  been  ob- 
tained unlawfully  and  fraudulently  by  the  prosecuting 
witness,  and  belonged  to  him  and  the  defendant  jointly. 
A  number  of  instructions,  very  lengthy,  and  very  much 
involved,  and  reciting  much  of  the  evidence,  were  request- 
ed and  refused.  Error  is  based  thereon.  The  substance 
of  these  instructions  was  given  by  the  court  in  the  follow- 
ing: 

"If  you  find  from  the  testimony  that  Hoshor  and  Tor- 
rence  were  both  engaged  in  a  criminal  conspiracy,  and  by 
their  joint  efforts,  by  means  of  documents,  papers,  reports, 
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cablegrams,  letters,  and  other  means,  they  obtained  by 
fraud  and  misrepresentations  the  money  in  question,  and 
that  the  money  thus  obtained  was  placed  in  the  name  of 
Torrence,  and  Torrence  placed  it  in  the  name  of  Hoshor, 
and  Hoshor  kept  the  money  placed  in  his  name,  and  re- 
fused to  return  it,  and  it  was  part  of  the  money  obtained 
by  conspiracy,  and  that  they  both  had  full  knowledge  of 
how  the  money  was  obtained,  you  should  find  the  defendant 
not  guilty." 

This  instruction  contained,  in  substance,  all  that  de 
fendant  was  entitled  to  under  the  request,  and  was  cer- 
tainly more  concise  than  the  ones  requested.  The  court 
also  instructed  as  follows: 

"You  are  instructed  that  it  is  no  defense  to  the  charge  of 
embezzlement  that  the  person  from  whom  the  money  was 
embezzled  may  himself  have  obtained  it  wrongfully  or  un- 
lawfully." 

This  instruction  is  certainly  correct  2  Bishop,  Crim- 
inal Law  (8th  ed.),  §  359a ;  Clark  &  Marshall,  Crimes,  pp. 
671,  784. 

It  is  insisted  that  the  following  instruction  given  by  the 
court  is  error : 

"If  you  find  from  the  evidence  in  this  case  that  the  de- 
fendant J.  A.  Hoshor  was  the  owner  of  $20,500  referred 
to  in  the  information,  or  that  Torrence  paid  the  defend- 
ant that  amount,  by  check  or  otherwise,  in  part  payment 
of  mining  claims  owned  by  the  defendant  referred  to  in 
the  mining  deed  introduced  in  evidence,  you  must  find  the 
defendant  not  guilty." 

This  instruction,  standing  alone,  if  there  were  no  more, 
might  be  subject  to  the  criticism  appellant  makes,  viz.,  that 
it  was  erroneous,  because  it  casts  the  burden  upon  defend- 
ant to  show  that  he  was  the  owner  of  the  money.  But  im- 
mediately following  the  court  instructed  the  jury  as  fol- 
lows : 
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"If  after  hearing  all  the  evidence  in  the  case,  you  have 
any  reasonable  doubt  as  to  whether  the  sum  of  $20,500  vras 
or  was  not  the  property  of  the  defendant,  or  paid  to  the  de- 
fendant in  part  settlement  of  such  mining  claims,  you 
must  return  a  verdict  of  not  guilty." 

and  previously  the  court  had  said  to  the  jury : 

"If  you  find  from  the  testimony,  or  have  reasonable 
doubt  in  the  matter,  that  the  defendant  Hoshor  honestly 
believed  that  he  was  entitled  to  the  $20,500  so  paid  to  him 
by  check  on  the  First  National  Bank  of  Seattle,  Washings 
ton,  and  that  he  so  believing  retained  the  money  as  his  part 
of  the  transaction  by  which  the  money  was  obtained,  then 
your  verdict  must  be  not  guilty.  There  can  be  no  convic- 
tion of  embezzlement  unless  there  was  a  criminal  intent  at 
the  time  on  the  part  of  the  defendant ;  and,  if  the  defend- 
ant believed  that  he  was  entitled  to  keep  the  money,  no  mat- 
ter how  groundless  you  may  find  that  belief  was,  yet  he 
cannot  be  convicted  of  embezzlement  if  you  have  a  reason- 
able doubt  as  to  whether  or  not  he  believed  that  it  was  his 
money,  and  he  was  entitled  to  keep  it." 

Construing  these  instructions  together,  there  was  no 
error  of  which  appellant  can  complain. 

Appellant  also  complains  because  the  cotirt  instructed 
the  jury  that  it  was  their  duty,  in  determining  the  facts, 
to  determine,  from  the  appearance  and  demeanor  of  the 
witnesses,  their  manner  of  testifying  and  their  apparent 
candor,  and  frankness  or  lack  of  it,  their  bias  or  prejudice 
for  or  against  the  defendant,  if  any  is  shown,  their  appar- 
ent intelligence  or  lack  of  it,  their  interest  in  the  result  of 
the  case,  if  any,  and  all  their  surrounding  circumstances, 
the  witness  or  witnesses  most  worthy  of  credit,  and  give 
credit  accordingly.  This  instruction  is  in  almost  the  same 
language  used  in  StcUe  v.  Nordstrom,  7  Wash.  506  (35 
Pac.  382),  and  also  in  State  v.  McCann,  16  Wash.  249 
(47  Pac.  443),  and  was  in  each  of  these  cases  upheld  by 
this  court,  and  we  are  satisfied  is  in  accordance  with  the 
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weight  of  authority.  2  Thompson,  Trials,  §  2418  et  seq.; 
Sackett,  Instructions  to  Juries  (2d  ed.),  p.  31 ;  and  author- 
ities cited. 

Complaint  is  also  made  of  improper  conduct  on  the  part 
of  the  assistant  prosecuting  attorney  during  the  trial.  We 
have  carefully  examined  the  record  in  this  respect,  and 
are  satisfied  that  whatever  improper  conduct,  if  any  there 
was,  was  cured  by  the  court  by  proper  instructions  to  the 
jury  at  the  time. 

The  complaining  witness  testified  substantially  that  at 
the  time  he  demanded  of  defendant  that  an  accounting  be 
had  between  them  for  the  $20,500,  and  was  informed  by 
the  defendant  that  he  had  taken  the  same  for  his  own  use, 
on  that  same  evening  defendant  and  his  uncle  clandestinely 
carried  away  a  large  number  of  private  papers  belonging 
to  the  prosecuting  witness  and  pertaining  to  this  money, 
and  that  these  papers  were  afterwards  f oimd  in  defendant's 
possession.  Over  defendant's  objection  these  papers  were 
admitted  in  evidence,  and  this  is  claimed  as  error.  One 
of  these  papers  was  a  memorandum  of  the  amounts  which 
defendant  was  to  pay  to  the  parties  named  thereon,  and  was 
made  up  by  defendant  and  the  prosecuting  witness  at  the 
time  the  money  was  intrusted  to  defendant  These  papers 
were  admitted  as  a  part  of  the  res  gestae  for  the  purpose, 
as  stated  at  the  time  they  were  offered,  of  showing  guilty 
intent  on  the  part  of  the  defendant.  Some  of  these  papers 
were  clearly  admissible,  and  others,  if  not  proper,  were 
harmless,  and  no  error  could  be  based  thereon. 

The  questions  herein  discussed  cover  generally  the  points 
involved  in  the  case,  and  are  decisive  of  the  errors  alleged. 
We  have  gone  carefully  over  the  whole  record,  and  are  sat- 
isfied that  there  was  no  reversible  error  in  the  case.  The 
same  is  therefore  affirmed. 

RjiAVis,  C.  J.,  and  Fullertox,  Dunbar,  Anders  and 
IIadley,  JJ.,  concur. 

42 — 26  WASH. 
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[No.  8776.     Decided  December  18,  1901.] 

Allen  H.  Fbasee  et  ux..  Respondents,  v.  George  D. 

Rutherford  et  ah.  Appellants. 

JJiBOU  LIENS  ox  LOGS  —  FOBEGLOSUBE  —  BIGHT  TO  COSTS. 

In  an  action  to  foreclose  laborers'  liens  on  logs,  an  allowance 
by  the  court  of  costs  of  suit  and  attorney's  fees  to  plaintiffs  is 
erroneous,  if  there  is  no  finding  of  demand  for  payment  of  claims 
prior  to  suit,  or  of  reasonable  ground  on  plaintiff's  part  for  be- 
lieving that  defendants  would  attempt  to  defraud  them  or  pre- 
vent the  collection  of  their  claims,  since  Laws  1899,  p.  143,  pro- 
vides that  in  such  actions  no  costs  shall  be  allowed  to  lien  hold- 
ers  unless  demand  has  been  made  for  payment  of  the  lien  claim 
before  commencement  of  suit,  or  unless  the  court  shall  find  that 
tne  claimants  at  the  time  of  bringing  suit  had  reasonable  ground 
to  believe  that  the  holders  of  such  logs  were  attempting  to  de- 
fraud the  claimants  or  prevent  the  collection  of  such  lien. 

Appeal  from  Superior  Court,  King  county. —  Hon  Wil- 
liam Hickman  Moore,  Judge.    Reversed. 

J.  W.  Rayhum,  for  appellants. 
Patterson  £  Easly,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Eeavis,  C.  J. — ^Action  to  foreclose  labor  liens  on  logs.  A 
number  of  labor  liens  were  consolidated,  and  respondents, 
in  their  own  right  and  as  assignees,  commenced  this  suit  to 
foreclose  them.  A  general  denial  to  the  complaint  was 
filed  by  appellants,  and  thereafter  a  supplemental  answer 
was  made,  which  set  out  that  subsequent  to  the  commence- 
ment of  the  action,  in  February,  1900,  defendants  Ruther- 
ford and  McKenzie  paid  to  the  plaintiffs  the  sum  of 
$708.45,  which  sum  was  paid  by  defendants  and  received 
by  plaintiffs  in  full  satisfaction  of  all  demands  on  account 
of  the  work  and  labor  performed  by  the  lienors.  Plaintiffs 
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replied,  denying  the  allegations  of  the  supplemental  answer. 
The  ease  thereafter  proceeded  to  trial,  and  the  superior 
court,  ruling  that  the  only  issue  presented  was  upon  the 
supplemental  answer  and  the  reply  thereto  of  plaintiffs, 
made,  in  substance,  the  following  findings  of  fact :  That 
the  defendants,  Eutherf ord  and  McKenzie  were  engaged  in 
the  logging  business  in  King  county  between  March  1  and 
October  1,  1899 ;  that  they  employed  the  lienors  represent- 
ed by  plaintiffs  to  labor  and  work  in  their  logging  camp, 
and  assist  them  in  cutting,  hauling  and  securing  certain 
described  logs;  that  there  was  due  to  plaintiffs  be- 
fore the  commencement  of  the  suit  the  sum  of  $708.45 ; 
that  such  sum  was  a  lien  on  certain  described  logs  in  King 
county,  and  that  such  logs  were  stiU  within  King  county. 
The  eighth  finding  of  fact,  in  substance,  is  that  on  the  19th 
of  February,  1900,  there  was  due  plaintiffs  on  account  of 
the  liens  the  principal  sum  of  $708.45,  and  the  further  sum 
of  $15.50  as  interest,  and  also  the  sum  of  $70.84,  attorney's 
fees ;  that  at  that  date  the  defendants  agreed  and  did  pay 
to  plaintiffs,  and  plaintiffs  received  from  said  defendants, 
the  sum  of  $708.45,  which  said  sum  was  paid  by  defend- 
ants and  received  by  plaintiffs  as  a  part  payment,  only,  of 
the  amount  due  on  account  of  other  claims  hereinbefore 
mentioned.  At  the  same  time  it  was  stipulated  and  agreed 
that  the  question  of  whether  any  interest  or  any  attorney's 
fees  or  any  costs  were  due  plaintiffs  herein,  and  if  so  how 
much,  should  be  tried  and  submitted  to  the  court  upon  the 
issues  raised  in  respect  thereto  by  the  pleadings ;  that,  by 
agreement  of  the  parties  at  the  time,  said  questions  were 
especially  reserved  for  the  determination  of  the  court  As 
conclusions  of  law,  the  court  declared  that  on  the  19th  of 
February,  1900,  defendants  were  indebted  to  the  plaintiffs 
on  account  of  the  liens  in  the  sum  of  $708.45,  and  the 
further  sum  of  $15.50  as  interest,  and  the  simi  of  $70.84 
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as  attorney's  fees ;  that  upon  said  date  they  paid  plaintiffs 
on  account  thereof  the  sum  of  $708.45 ;  that  tliere  is  now 
due  plaintiffs  from  defendants,  and  each  of  them,  the 
sum  of  $86.34,  and  in  addition  thereto  plaintiffs  were  en- 
titled to  recover  the  costs  of  suit. 

Some  exceptions  were  taken  to  the  findings  by  appellants, 
but,  from  an  examination  of  the  record,  we  are  content  to 
accept  them.  The  judgment  for  interest,  attorney's  fees, 
and  costs  was  adjudged  a  lien  upon  the  logs,  and  a  sale  di- 
rected for  the  satisfaction  thereof.  It  is  deemed  unneces- 
sary to  specifically  mention  the  assignments  of  error.  It 
is  not  observed  that  the  trial  court's  construction  of  the 
issues  presented  upon  the  supplemental  answer  was  error, 
but  the  exception  by  appellants  to  the  allowance  of  costs 
of  the  suit  and  attorney's  fees  seems  to  be  well  founded. 
The  law  applicable  to  the  taxation  of  costs,  which  in  this 
character  of  action  includes,  as  of  the  same  nature,  attor- 
ney's fees,  is  found  in  the  proviso  of  §1  of  the  act  of  March 
13,  1899  (Laws  1899,  p.  143),  which  provides  as  follows: 

"That  in  no  action  brought  under  the  provisions  of  this 
act  shall  costs  be  allowed  to  lien  holders  unless  the  demand 
has  been  made  for  payment  of  his  lien  claim  before  com- 
mencement of  suit,  imless  the  court  shall  find  the  claim- 
ants at  the  time  of  bringing  action  had  reasonable  ground 
to  believe  that  the  owner  or  the  person  having  control  of 
the  property  upon  which  such  lien  is  claimed  was  attempt- 
ing to  defraud  such  claimant,  or  prevent  the  collection  of 
such  lien." 

In  the  present  case  it  is  admitted  that  there  was  no  de- 
mand for  the  payment  of  such  claims  before  the  com- 
mencement of  the  suit,  and  it  will  be  observed  that  the 
court  docs  not  make  any  finding  that  the  claimants  had 
reasonable  ground  to  believe  that  the  owner  or  the  per- 
son having  control  of  the  property  upon  which  such  lien 
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is  claimed  was  attempting  to  defraud  such  claimant,  or 
prevent  the  collection  of  the  lien.  The  contention  of 
counsel  for  respondents,  that  the  litigation  or  denial  of  the 
claims  after  the  commencement  of  the  suit  excused  or  ob- 
viated the  necessity  for  a  demand,  is  not  sound.  The  stat- 
ute seems  to  be  clear  and  explicit,  and  its  intention  is  that 
the  owner  of  property  shall  not  be  subject  to  the  cost  of 
a  foreclosure  suit,  or  to  attorney's  fees  therein,  unless 
demand  for  payment  has  been  made  or  unless  the  trial 
court  may  find  that  the  claimant  had  reasonable  ground  to 
believe  that  the  owner  or  person  having  control  of  the 
property  was  attempting  to  defraud  the  claimant,  or  to 
prevent  the  collection  of  the  claim.  There  is  nothing  ap- 
pearing in  the  record  here  indicating  that  there  was  rea- 
sonable ground  for  such  belief. 

The  decree  is  reversed,  and  the  cause  remanded,  with 
direction  to  modify  the  judgment  so  as  to  disallow  the 
costs  of  the  suit  and  attorney's  fees  to  claimants.  The 
charge  of  interest  seems  to  be  correct.  Appellants  will 
recover  costs  on  appeal. 

FuLLERTOx^  Dunbar^  Anders  and  Mount^  JJ.,  concur. 


[No.  4020.    Decided  December  18,  1901.] 

The  State    of  Washington,   Respondent,  v.  William 

MiLBY,  Appellant. 

ELECTIONS  —  IXFLUENCINO  VOTERS  —  SUFFICnCNCY  OP  EVIDENCE. 

In  a  prosecution  for  corruptly  influencing  a  voter,  under  Bal. 
Code,  §  7421,  which  prohibits  the  attempt  to  influence  any  per- 
son, directly  or  indirectly,  by  menace  or  other  corrupt  means,  in 
giving  or  refusing  to  give  his  vote,  the  conyiction  of  defendant 
is  warranted,  where  the  evidence  shows  that  the  defendant,  who 
was  a  Judge  of  election,  gave  a  slip  of  paper  to  a  voter  at  me  lat- 
ter*8  request,  indicating  that  the  voter  was  "all  right,"  upon  the 
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surrender  of  which  slip  of  paper  to  a  third  person  outside  the 
polls  a  sum  of  money  was  given  to  the  voter,  and  that  the  defend- 
ant was  with  the  voter  in  the  voting  booth  at  the  time  the  latter 
marked  his  ballot,  at  the  voter's  request  for  instructions  in  re- 
gard thereto,  but  defendant  did  not  ask  the  voter  to  vote  any  par- 
ticular ticket,  merely  telling  him  that  an  "X"  at  the  top  of  the 
national  ticket  voted  the  whole  ticket,  and  showing  how  to  mark 
the  ballot  in  order  to  vote  the  ticket  from  governor  down;  there 
being  no  evidence  of  any  relationship  or  conspiracy  between  the 
defendant  and  the  person  giving  the  voter  money,  or  that  the 
voter  knew  the  object  of  the  slip  of  paper  at  the  time  he  procured 
it,  his  actions  In  the  matter  being  at  the  request  of  parties  not 
in  collusion  with  defendant,  but  who  were  attempting  to  discover 
corruption  in  the  election. 

Appeal  from  Superior  Court,  Kittitas  County. — Hon. 
Fkank  H.  Kudkin^  Judge.  '  AfBrmed. 

John  B.  Davidson,  for  appellant. 

C.  v.  Warner,  Prosecuting  Attorney  (Cairoll  B.  Graves 
and  Austin  Mires,  of  counsel),  for  the  State. 

The  opinion  of  the  court  was  delivered  by 

White^  J. — A  motion  has  been  interposed  to  strike  ap- 
pellant's brief,  and  to  affirm  the  judgment  of  the  court 
below,  because  the  brief  does  not  point  out  the  errors  relied 
upon  by  the  appellant  for  reversal.  We  think  it  suffi- 
ciently appears  from  the  brief  that  the  insufficiency  of  the 
evidence  on  the  part  of  the  state  to  support  conviction  and 
the  insufficiency  of  the  information  are  the  errors  relied 
upon,  and  the  motion  is  therefore  denied. 

Appellant  was  informed  against  by  the  prosecuting  at- 
torney of  Kittitas  county,  charged  with  the  crime  of  im- 
properly attempting  to  influence  an  elector  in  giving  his 
vote  at  the  general  election  on  November  6,  1900.  The 
section  under  which  the  information  is  laid  is  as  follows : 

"No  person  shall  in  any  way,  directly  or  indirectly, 
by  menace  or  other  corrupt  means  or  device  (directly  or 
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indirectly),  attempt  to  influence  any  person  in  giving  or 
refusing  to  give  his  vote  in  any  such  election,  or  to  deter 
or  dissuade  any  person  from  giving  his  vote  therein,'*  etc. 
§  7421,  Bal.  Code. 

The  information,  omitting  the  formal  parts,  is  as 
follows : 

"That  on  the  6th  day  of  November,  A.  D.  1900,  at  a  gen- 
eral election  then  held  pursuant  to  the  laws  of  the  state  of 
Washington,  in  the  first  ward  of  the  city  of  Koslyn,  in 
Kittitas  county,  in  the  state  of  Washington,  the  defendant, 
William  Milby,  did  imlawfully  and  feloniously  attempt  to 
influence  one  Louis  Diggs  in  the  giving  of  his,  the  said 
Diggs',  vote  at  said  election,  by  the  following  corrupt 
means  and  device,  to-wit:  At  the  time  the  said  Diggs 
came  to  the  polls  in  the  said  first  ward  of  the  city  of  Eoslyn 
and  on  said  day,  to  cast  his  vote  at  the  election  afore- 
said, the  said  defendant,  for  the  purpose  of  influencing 
the  said  Diggs  in  giving  his  said  vote,  did  then  and  there 
arrange  for  the  payment  to  said  Diggs  of  a  sum  of  money, 
and  did  procure  said  sum  of  money  to  be  paid  to  Diggs 
after  he,  the  said  Diggs,  had  voted." 

The  facts  in  the  case  are  as  follows :  On.  the  day  of  the 
election,  a  Mr.  Haight,  who  was  acting  as  town  marshal, 
saw  the  appellant,  who  was  a  judge  of  the  election,  give  a 
piece  of  paper  to  one  Medley,  after  Medley  had  voted. 
When  he  saw  this  he  said  to  the  officers  conducting  the 
election : 

"  ^Gentlemen,  have  I  voted  V  and  they  said,  'Yes ;'  and 
I  says,  'I  want  a  slip  of  paper  the  same  as  the  rest  have 
been  getting;'  and  they  seemed  to  be  surprised,  and  said, 
'Is  there  anything  wrong  going  on  here?'  I  says,  'Yes, 
and  it  has  got  to  stop.'  ...  I  says,  'Mr.  Milby, 
did  you  give  that  slip  of  paper?'  and  he  says,  'Yes,  he 
asked  me  for  it;'  and  I  says,  'This  work  has  got  to  be 
stopped.' " 

This  caused  a  good  deal  of  comment  to  be  made  as  to 
the  manner  in  which  the  election  was  being  conducted. 
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and  suspicions  were  aroused.  Isaac  Brown,  Fred  Wood- 
son and  Mr.  Haight  and  others  set  about  to  discover  the 
fraud,  if  any  was  being  perpetrated.  Isaac  Brown  says 
that  he  had  a  good  deal  to  do  with  sending  Diggs  to  get  the 
slip  of  paper  hereinafter  referred  to,  and  that  it  might  be 
said  that  he  sent  Diggs  for  it,  and  that  Diggs  came  right 
back  with  it.  Diggs  testifies  that  he  did  not  mean  to  vote 
until  the  afternoon,  but  in  the  forenoon  he  met  Fred 
Woodson,  who  asked  him  if  he  had  voted  yet.  He  answered 
^^Xo."  Woodson  then  said  to  him.  ^*You  go  and  vote,  and 
you  ask  Milby  about  it,  and  they  will  give  you  a  slip  of 
paper,  and  bring  that  to  me  and  I  will  put  you  on  to  some- 
thing." "Of  course,"  he  says,  "I  did  not  knW  what  ^put- 
ting you  on  to  something'  meant."  When  Diggs  voted  he 
received  from  Milby  a  slip  of  paper,  as  hereinafter  de- 
tailed. He  says  that  after  he  voted  he  found  out  what 
the  slip  of  paper  meant;  that  he  discovered  where  to  get 
the  money ;  that  he  got  $5  on  the  slip  and  then  surrendered 
it.  He  does  not  testify  as  to  how  he  discovered  where  to 
get  the  money.  When  he  got  the  slip  he  went  to  see 
Woodson,  but  Woodson  was  out^  and  he  took  the  slip  of 
paper  to  Brown  at  Brown's  store.  There  were  quite  a 
number  of  gentlemen  there.  The  slip  was  shown  to  them, 
and  there  was  quite  a  discussion  over  it.  It  read,  ''Milby 
all  right."  After  the  discussion  Brown  asked  Di^s  if  he 
knew  what  that  was  for,  and  told  him  that  it  was  $5  for  his 
vote ;  that  then  he  did  not  know  where  to  get  the  money, 
but  discovered  where  to  get  it.  Mr.  Haight  testified  that 
ho  was  present  at  Brown's  store  when  the  slip  of  paper 
was  being  examined ;  that  Diggs  went  out  of  the  store  to 
get  some  money,  and  took  the  slip  with  him;  that  Diggs 
and  Woodson  went  around  together  on  the  street;  that  he 
followed  thehi;  that  Woodson  went  into  an  alley  with 
Diggs,  and  in  a  moment  came  out,  leaving  Diggs  in  the 
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alley,  and  said  to  Haight,  "There  is  where  he  is  getting 
bis  money ;"  that  at  that  time  Diggs  and  one  Johnny  Rob- 
inson, who  was  a  barber  in  the  town,  had  stepped  out  of  the 
main  alley  into  a  little  alley  behind  a  saloon,  and  witness 
walked  in  from  where  he  was,  and  saw  Robinson  give 
Diggs  some  silver  dollars;  that  he  was  about  eight  feet 
from  them  at  the  time,  and  came  up  just  as  Sobinson  was 
giving  the  money  to  Diggs;  that  they  were  in  from  the 
street  about  seventy-five  feet;  that  just  as  the  witness  step- 
ped up  Robinson  gave  Diggs  the  money.  The  following  is 
what  occurred  between  appellant  and  Diggs  when  Diggs 
went  to  vote:  When  Diggs  went  into  the  polling  booth 
he  called  for  the  appellant  to  give  him  some  instruction 
about  his  ballot.  Diggs  asked  the  appellant  if  an  "X''  at 
the  top  of  the  national  ticket  voted  the  whole  ticket.  He 
wanted  to  vote  the  straight  republican  ticket.  He  knew 
at  the  time  he  made  the  inquiry  the  effect  of  voting  an  "X^' 
at  the  top  of  a  ticket  he  wished  to  vote.  Something  was 
said  in  the  same  conversation  as  to  how  to  mark  the  ballot 
in  order  to  vote  for  governor  on  down.  This  was  before  the 
slip  of  paper  was  given  by  the  appellant  to  Diggs.  Ap- 
pellant did  not  tell  Diggs  how  to  vote  further  than  that  an 
"X''  at  the  top  of  the  national  ticket  voted  the  entire 
ticket.  When  Diggs  asked  appellant  this  question,  he 
further  said,  "I  heard  there  was  a  piece  of  paper  being 
given,*'  and  appellant  answered,  "Yes,  that  is  all  right," 
and  while  Diggs  was  marking  his  ballot  appellant  took 
out  of  his  pocket  a  book,  and  tore  from  it  a  piece  of  paper, 
and  turned  to  the  wall  and  wrote  thereon.  Diggs  marked 
and  folded  his  ballot,  and  appellant  put  the  slip  of  paper 
down  by  the  side  of  it,  and  went  out  of  the  booth.  The 
slip  of  paper  contained  the  words,  "Milby  all  right." 
Diggs  further  testified  that  nothing  was  said  as  to  how 
he  should  vote,  and  nothing  as  to  what  the  slip  of  paper 
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was  for,  and  that  appellant  did  not  know  how  he  (Diggs) 
voted.  It  is  fair  to  infer,  however,  from  the  fact  that  appel- 
lant was  in  the  booth  while  Diggs  was  marking  his  ballot 
that  he  did  know  how  Diggs  voted.  Fred  Woodson,  who  was 
instrumental  in  sending  Diggs  in  to  get  the  slip,  and  who 
piloted  Diggs  to  Johnny  Kobinson,  where  he  is  supposed 
to  have  received  money  thereon,  was  not  called  as  a  wit- 
ness by  the  state,  and  no  reason  was  given  for  not  calling 
him.  Robinson  was  not  a  witness.  Isaac  Brown  was- 
There  was  no  testimony  showing  any  acquaintanceship  be- 
tween Johnny  Robinson  and  the  appellant,  nor  was  it 
shown  that  they  belonged  to  the  same  political  party,  or 
were  in  any  way  interested  in  the  success  of  any  particular 
candidate  for  office.  But  it  is  reasonable  to  infer  from 
the  testimony  that  Woodson  was  acting  in  the  role  of  a 
detective,  and  that  he  knew  the  plans  of  the  conspirators, 
and  who  had  charge  of  the  corruption  fund;  for  he  told 
Diggs  that  he  would  put  him  on  to  something  after  he 
voted,  and  the  something  he  put  him  on  to  was  getting  the 
money  from  Robinson.  Under  these  facts  the  jury  was 
justified  in  believing  that  the  appellant  and  Robinson  were 
confederates  in  a  scheme  to  corruptly  influence  electors, 
and  that  the  appellant's  part  in  the  scheme  was  to  give  out 
information  by  means  of  the  slip  of  paper  to  his  confede- 
rates as  to  how  the  elector  voted,  in  order  that  the  corrup- 
tion money  theretofore  promised  might  be  paid  as  promised. 
The  giving  out  by  the  judge  of  election  of  a  slip  of  paper 
marked  as  this  was  is  a  strong  circumstance  tending  to 
show  that  the  appellant  and  some  one  on  the  outside  were 
acting  in  concert  in  knowing  how  the  elector  to  whom  the 
slip  was  given  voted.  It  is  true  that  there  was  no  attempt 
made  by  the  appellant  in  the  election  booth  to  influence 
Diggs  in  giving  his  vote  further  than  giving  to  him  the  slip 
of  paper,  and  no  attempt  was  made  by  any  one  on  the 
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outside  to  influence  him  in  giving  his  vote.  He  did  not 
know,  when  he  came  to  vote  and  received  the*slip,  what  it 
indicated.  He  did  not  know  it  was  of  any  value  whatever. 
He  did  not  know  that  it  represented  money.  He  did  not 
learn  this  until  after  he  had  voted,  and  then  from  Isaac 
Brown  at  Brown's  store.  He  must  have  known,  however, 
that  it  was  given  to  him  by  the  appellant  for  an  unlawful 
purpose.  Notwithstanding  the  want  of  knowledge  in 
the  particulars  we  have  indicated,  on  the  part  of  Diggs, 
the  jury  was  justified  in  believing  that  giving  the  slip  of 
paper  to  him  by  the  appellant  was  an  act  in  furtherance  of 
a  general  conspiracy  between  the  appellant  and  others  to 
corruptly  influence  voters  at  that  election.  So  far  as  the 
appellant  is  concerned,  the  attempt  to  corruptly  influence 
the  voter  was  made  by  him  when  he  gave  to  the  voter  the 
slip  of  paper  on  which  money,  under  a  previous  agreement 
between  him  and  his  co-conspirators,  was  to  be  paid  to  the 
voter  producing  the  slip;  and  under  such  circumstances 
it  is  inmiaterial  whether  or  not  the  voter  knew  the  attempt 
to  influence  his  vote  was  being  made.  The  crime  with 
which  the  appellant  is  charged  is  most  detestable.  If  this 
crime  prevails,  then  corruption  will  reign  in  high  places, 
and  representative  government  will  speedily  come  to  an 
end.  Patriotic  juries,  when  circumstances  are  disclosed 
such  as  in  this  case,  are  apt  to  convict,  and  the  courts 
should  not  interfere  with  their  verdicts  unless  there  is  an 
utter  failure  of  evidence  to  support  the  same.  We  are 
convinced  that  the  appellant  intended  to  corrupt  Diggs  in 
giving  his  vote  when  he  informed  him  he  should  re- 
ceive the  slip  of  paper,  and  that  this  intent  was  carried  into 
execution  when  the  slip  of  paper  was  given  to  the  voter. 
So  far  as  the  appellant  was  concerned,  the  part  he  was  to 
perform  in  the  attempt  to  corrupt  the  voter  was  consum- 
mated when  he  gave  out  the  slip,  and  as  to  him  the  crime 
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was  complete.  The  information  is  in  the  statutory  lan- 
gnage,  and  sets  forth  the  means  by  which  the  voter  was  to 
be  corrupted  in  giving  his  vote,  and  we  think  this  is  suffi- 
cient. Section  7421,  supra,  under  which  the  information 
was  drawn,  and  under  which  judgment  was  pronounced, 
is  general  in  its  language,  and  applies  to  all  persons  who 
attempt  to  corrupt  the  voter,  and,  in  point  of  time,  is  the 
last  expression  of  the  legislative  wilL 

The  judgment  of  the  court  below  is  affirmed. 

Reavis^  C.    J.,    and    Fxti-i-ebton,    Dunbar^    Axdebs, 
Mount  and  Hadley^  JJ.,  concur. 


[No.  3670.     Decided  December  10,  1901.] 

The  State  of  Washington,  Respondent,  v.  Axtox  Jo- 

HANSON,  Appellant 

SCHOOL    LANDS  —  GRAXT    FBOM    UNFTED    STATES  —  ACTION     BY     STAIE 
FOR  POSSESSION. 

TTnder  the  settled  policy  of  our  national  goyernment  from 
its  inception  in  granting  to  the  various  states  and  territories 
sections  16  and  36  of  the  public  lands  in  each  township  for  com- 
mon school  purposes,  and  indemnity  lands  in  case  such,  aectioos 
had  been  settled  upon  prior  to  the  survey  by  "bona  fide  settlers, 
the  grant  contained  in  S 10  of  the  act  enabling  the  teiritory 
of  Washington  to  set  up  a  state  government  must  be  construed  as 
including  such  indemnity  lands  as  had  been  selected  under  prior 
acts  of  congress,  although  specifically  naming  no  other  sections 
than  those  numbered  16  and  36,  but  providing  that  *'where  such 
sections,  or  any  parts  thereof,  have  been  sold  or  otherwise  dis- 
posed of  by  or  under  the  authority  of  any  act  of  congrefls,  other 
lands  equivalent  thereto,  in  legal  subdivisions  of  not  less  than 
one  quarter  section,  and  as  contiguous  as  may  be  to  the  section 
in  lieu  of  which  the  same  is  taken,  are  hereby  granted  to  said 
state  for  the  support  of  common  schools;"  and  under  such  grant 
the  state  is  vested  with  an  equitable  title  to  such  indemnity 
lands  selected  by  it  as  will  warrant  it  in  maintaining  the  statu- 
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tory  action  for  possession  under  Bal.  Code  S§  &500,  5508,  against 
an  Intruder  tnereon. 

Appeal  from  Superior  Court,  King  County. — Hon. 
William  Hickman  Moore,  Judge.    AflBrmed. 

C.  Vf\  Corliss  and  John  F.  Main,  for  appellant. 

Thomas  M.  Vance,  Assistant  Attorney  General,  for  the 

State. 

The  opinion  of  the  court  was  delivered  by 

FuLLERTON,  J. — This  was  an  action  brought  by  the  state 
of  Washington  to  recover  from  the  appellant  the  possession 
of  a  certain  tract  of  land  lying  in  King  county.  In  its 
complaint  the  state  alleges,  in  substance,  that  it  is  seized 
in  fee,  entitled  to  the  possession,  and  was  on  the  12th  day 
of  March,  1893,  in  possession,  of  the  land  in  controversy, 
and  that  the  appellant,  on  the  date  named,  without  riglit 
or  title,  entered  into  the  possession  of  the  land,  ousted  the 
state  therefrom,  and  unlawfully  retains  possession  thereof. 
The  answer  is  a  general  denial.  At  the  trial  the  facts  were 
stipulated,  and  appear  in  the  findings  of  fact  made  by  the 
trial  court.    These  findings  are  as  follows : 

"(1)  That  the  north  half  of  the  southwest  quarter  and 
the  northwest  quarter  of  the  southwest  quarter  of  section 
3,  township  25  north,  range  4  east,  is  of  the  value  of  twenty 
thousand  dollars,  and  was  selected  by  Philip  H.  Lewis,  as 
agent  for  King  county,  Washington  territory,  by  filing  a 
list  of  this  and  other  lands,  designated  as  'List  Xo.  2  of 
indemnity  school  selection,'  at  the  land  oflSce  at  Olympia, 
Washington  territory.  May  24,  1870,  under  an  act  of  cong- 
ress approved  March  2,  1 853,  and  an  act  of  congress  ap- 
proved February  26,  1859,  which  said  selection  was  ap- 
proved by  Secretary  C.  Delano  January  27,  1S72.  (2) 
March  13,  *  1893,  Anton  Johanson  made  application  to 
enter  the  land  aforesaid  imder  the  homestead  laws,  and  at 
that  time  made  a  settlement  thereon.     He  has  ever  since 
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lived  on  said  land.  His  application  was  rejected  by  tbe 
local  land  office,  and  subsequently  appealed  to  the  commis- 
sioner of  the  general  land  office,  and  finally  to  the  secretaiy 
of  the  interior,  who,  on  December  18,  1895,  decided  ad- 
versely to  Anton  Johanson." 

The  sole  question  presented  by  the  record  therefore  is, 
has  the  state  such  title  to  the  lands  in  controversy  as  will 
enable  it  to  recover  possession  from  one  who  has  entered 
into  its  possession  without  right  ?  And  in  considering  this 
question  it  must  be  borne  in  mind  that  in  this  state  it  is 
not  an  essential  prerequisite  to  the  right  of  recovery  in  this 
form  of  action  that  the  claimant  show  a  legal  title.  While 
the  action  is  in  form  assimilated  to  the  old  action  of  eject- 
ment, it  is  in  its  nature  a  statutory  action,  in  which  the 
rights  of  the  respective  claimants,  both  legal  and  equitable, 
are  tried  and  determined,  and  the  superior  title,  whether 
legal  or  equitable,  is  allowed  to  prevail.  BaL  Code, 
§§  5500,  6508.  The  state  asserts  title  to  the  land  under 
the  several  acts  of  congress  reserving  for  its  use  and  grant- 
ing to  it  certain  parts  of  the  public  domain  for  the  support 
of  its  common  schools.  The  first  of  these  is  found  in  the 
act  creating  the  territory  of  Washington.  Act  Congress, 
March  2,  1853  (10  St.  at  Large,  172).  By  §  20  of  that 
act  it  is  provided : 

"That  when  the  lands  in  said  territory  shall  be  surveyed 
under  the  direction  of  the  government  of  the  United  States, 
preparatory  to  bringing  the  same  into  market  or  otherwise 
disposing  thereof,  sections  numbered  sixteen  and  thirty- 
six  in  each  township  in  said  territory  shall  be,  and  the  same 
are  hereby,  reserved  for  the  purpose  of  being  applied  to 
common  schools  in  said  territory.  And  in  all  cases  where 
said  sections  sixteen  and  thirty-six,  or  either  or  any  of 
them,  shall  be  occupied  by  actual  settlers  prior  to  survey 
thereof,  the  county  commissioners  of  the  counties  in  which 
said  sections  so  occupied  as  aforesaid  are  situated,  be,  and 
they  are  hereby,  authorized  to  locate  other  lands  to  an  equal 
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amount  in  sections,  or  fractional  sections,  as  the  case  may 
be,  within  their  respective  counties,  in  lieu  of  said  sections 
so  occupied  as  aforesaid.*^ 

The  next  is  the  act  of  February  26,  1859  (11  St.  at 
Large,  385).  That  act  was  applicable  to  all  of  the  terri- 
tories. It  enacted  that  where  settlements  were  made  with 
a  view  to  pre-emption  upon  ihe  public  lands  in  advance  of 
the  surveys  which  should  be  found  to  have  been 
made  upon  sections  16  or  36,  such  lands  should  be  subject 
to  the  pre-emption  claims  of  the  settlers;  and  that  other 
lands  of  like  quality  should  be  reserved  for  the  use  of  the 
common  schools,  to  be  selected  "in  accordance  with  the 
principles  of  adjustment  and  the  provisions  of  the  act  of 
congress  of  May  20,  1826."  Lastly,  by  act  of  February 
22, 1889  (25  St.  at  Large,  676),  enabling  the  people  of  the 
territory  of  Washington  to  form  a  constitution  and  state 
government,  "and  to  be  admitted  into  the  Union  on  an 
equal  footing  with  the  original  states."  By  the  tenth  sec- 
tion of  the  latter  act  it  is  provided : 

"That  upon  the  admission  of  each  of  said  states  into  the 
Union,  sections  numbered  sixteen  and  thirty-six  in  every 
township  of  said  proposed  states,  and  where  such  sections, 
or  any  part  thereof,  have  been  sold  or  otherwise  disposed 
of  by  or  under  the  authority  of  any  act  of  congress,  other 
lands  equivalent  thereto,  in  legal  subdivisions  of  not  less 
than  pne  quarter  section,  and  as  contiguous  as  may  be  to 
the  section  in  lieu  of  which  the  same  is  taken,  are  hereby 
granted  to  said  states  for  the  support  of  common  schools, 
such  indemnity  lands  to  be  selected  within  said  states  in 
such  manner  as  the  legislature  may  provide,  with  the  ap- 
proval of  the  secretary  of  the  interior ;  provided,  that  the 
sixteenth  and  thirty-sixth  sections  embraced  in  permanent 
reservations  for  national  purposes  shall  not,  at  any  time, 
be  subject  to  the  grants  nor  to  the  indemnity  provisions  of 
this  act,  nor  shall  any  lands  embraced  in  Indian,  military, 
or  other  reservations  of  any  character  be  subject  to  the 
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grants  or  to  the  indemnity  provisions  of  this  act,  until  the 
reservation  shall  have  been  extinguished  and  snch  lands 
be  restored  to,  and  become  a  part  of,  the  public  domain." 

And  by  §  4r  of  the  act  it  was  provided  that  the  convention 
elected  to  frame  a  constitution  should  provide  by  ordinance 
irrevocable  without  the  consent  of  the  United  States  and 
the  people  of  the  state,  that  provision  be  made  for  the  es- 
tablishment and  maintenance  of  a  system  9f  public  schools 
free  from  sectarian  control,  which  should  be  open  to  all 
the  children  of  the  state.  This  requirement  was  complied 
with  by  making  the  provision  a  part  of  the  fundamental 
law.  Constitution,  art.  26,  subd.  4.  The  contention  of  the 
appellant  is  that  the  acts  of  March  2,  1853,  and  February 
26,  1859,  did  no  more  than  reserve  from  entry  under  the 
land  laws  of  the  United  States  the  several  tracts  of  lands 
therein  described,  arid,  as  the  tenth  section  of  the  enabling 
act,  granting  lands  to  the  state  for  the  use  of  its  common 
schools,  described  only  sections  16  and  36  thereof,  it  was 
not  intended  that  lands  theretofore  selected  and  reserved  in 
lieu  of  lands  lost  by  reason  of  settlements  made  prior  to 
'  the  extension  of  the  surveys,  should  pass  to  the  state  by 
virtue  of  the  grant  contained  therein ;  and  hence,  whether 
these  selected  lieu  lands  are  still  reserved  from  entry  bv 
qualified  settlers  under  the  existing  laws  of  the  United 
States,  or  whether  they  are  a  part  of  public  domain  subject 
to  such  entry  can  make  no  difference  in  the  result  of  this 
case,  as  the  title  thereto,  and  consequent  right  of  control 
thereof,  is  still  within  the  United  States,  and  the  state  has 
no  such  title,  either  legal  or  equitable,  as  will  enable  it  to 
maintain  an  action  to  recover  possession. 

Looking  for  a  moment  to  the  history  of  these  reservations 
for  and  grants  of  the  public  domain  by  the  general  govern- 
ment for  the  use  of  the  public  schools,  we  find  that  the  prac- 
tice originated  in  the  earliest  times.     It  is  said  by  the  su- 
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preme  court  of  the  United  States  (Cooper  v.  RobeHSj  18 
How.  173),  to  be  traceable  to  the  ordinance  of  1785,  which 
is  the  first  enactment  for  the  disposal  by  sale  of  the  public 
lands  in  the  western  territory.  In  that  case  the  court, 
after  noticing  the  ordinance  cited,  said : 

*'The  appropriation  of  public  lands  for  that  object  be- 
came a  fundamental  principle,  by  the  ordinance  of  1787, 
which  settled  terms  of  compact  between  the  people  and 
states  of  the  Northwestern  Territory  and  the  original 
states,  unalterable  except  by  consent.  .  .  .  This 
principle  was  extended,  first,  by  congressional  enactment 
(1  Stats,  at  Large,  550,  §  6),  and  afterwards,  in  1802,  by 
compact  between  the  United  States  and  Georgia  to  the 
Southwestern  Territory.  The  earliest  development  of  this 
article,  in  practical  legislation,  is  to  be  found  in  the  organi- 
zation of  the  state  of  Ohio,  and  the  adjustment  of  its  civil 
policy,  according  to  the  ordinance,  preparatory  to  its  ad- 
mission to  the  Union.  Proposals  were  made  to  the  inhabi- 
tantsoftheincipientstateto become  a  sovereign  community, 
and  to  accept  certain  articles  as  the  conditions  of  union, 
which,  being  accepted,  were  to  become  obligatory  upon  the 
United  States.  The  first  of  these  articles  is  'that  the  sec- 
tion No.  16  in  every  township,  and  where  such  section  has 
been  sold,  granted,  or  disposed  of,  other  lands  equivalent 
thereto  and  most  contiguous  to  the  same,  shall  be  granted 
to  the  inhabitanta  of  such  township,  for  the  use  of 
schools.' " 

That  the  government  has  steadily  adhered  to  this  policy, 
an  examination  of  the  several  acts  admitting  states  into 
the  Union  will  show.  But  whether  there  can  be  found  in 
the  several  acts  of  congress  above  cited,  relating  to  the  terri- 
tory and  state  of  Washington,  a  compact  between  the 
United  States  and  the  state  "unalterable  except  by  con- 
sent," by  which  the  state  is  entitled  to  a  grant  of  the  lands 
in  controversy  from  the  United  States,  if  sucU  grant  was 
not  made  by  the  enabling  act,  may  be  doubted ;  yet  it  cannot 
be  doubted  that  the  purpose  of  such  rese.r;ations  was  that 
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the  state  might  have,  upon  its  admission  into  the  Union, 
sections  IC  and  36  of  every  township  within  the  boundaries 
of  the  state,or  an  equal  quantity  and  quality  of  land  in  lieu 
thereof  should  it  be  found  that  the  government  could  not, 
for  any  reason,  grant  these  particular  sectiouB  to  the  state 
when  the  state  should  be  so  admitted.  That  it  would  not 
be  able  to  grant  these  particular  sections  in  their  entirety 
without  doing  an  injustice  to  certain  persons  whom  it  in- 
vited and  encouraged  to  move  into  the  territory  and  settle 
upon  the  public  lands  therein,  was  known  to  congress  when 
it  passed  the  act  creating  the  territory.  It  was  known  that 
such  settlers  would  occupy  these  lands  in  advance  of  the 
surveys.  The  injustice  of  denying  to  a  bona  fide  settler 
the  right  to  acquire  title  to  land  he  should  so  occupy  and 
improve  in  ignorance  of  its  true  location  was  so  manifest 
that  legislation  was  necessary  for  his  protection.  The  pur- 
pose of  these  acts  was  thus  twofold:  It  was  to  protect 
actual  bona  fide  settlers  in  their  settlements,  and  to  pre- 
sence to  the  states  a  fixed  proportion  of  the  public  domain 
for  the  support  of  schools  and  means  of  education,  which 
the  founders  of  the  government  had  said  "shall  forever  be 
encouraged."  The  conditions  anticipated  by  congress  ac- 
tually happened.  Settlements  were  made  upon  the  public 
domain  within  the  territory  prior  to  the  extension  of  the 
public  surveys  over  it.  Certain  of  these  settlements  were 
found  to  fall  within  sections  16  and  36,  and  the  govern- 
ment, recognizing  the  settler's  prior  rights,  patented  the 
land  to  the  settler.  In  lieu  of  certain  lands  occupied  and 
lost  to  the  use  of  the  common  schools  in  this  way,  the  board 
of  county  commissioners,  pursuant  to  authority  expressly 
granted  them  by  congress,  selected  the  lands  in  controversy. 
This  selectionwas,  pursuant  to  the  same  authority,  approved 
by  the  secretary  of  the  interior.  The  lands  so  selected  stood 
from  that  time  until  the  passage  of  the  enabling  act  with- 
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drawn  from  settlement  in  the  place  and  stead  of  lands 
which  by  that  act  would,  without  any  question,  have  passed 
to  the  state  under  the  descriptive  terms  used  in  §  10 
tliereof  had  they  not  "been  sold  or  otherwise  disposed  of." 
Why,  then  should  it  be  held  not  to  pass  under  the  descrip- 
tive terms  used  in  that  section?  There  can  be  but  one 
reason,  namely,  the  one  suggested  by  the  appellant, — they 
are  not  expressly  mentioned.  But  this  is  not  necessarily 
conclusive.  These  acts  are  public  statutes,  and  are  to  be 
construed  as  such,  and  not  as  private  grants.  It  is  not  the 
rule  that  acts  making  grants  of  the  public  domain  are  al- 
ways to  be  construed  strictly  against  the  grantee.  As  was 
said  by  Mr.  Justice  Field  in  Winona^  etc,  R.  R.  Co.  v, 
Barney,  113  XJ.  S.  618,  625  (5  Sup.  Ct.  606,  609),  the 
acts  making  grants  "are  to  receive  such  a  construction  as 
will  carry  out  the  intent  of  congress,  however  difficult  it 
might  be  to  give  full  effect  to  the  language  used  if  the 
grants  were  by  instruments  of  private  conveyance.  To 
ascertain  that  intent,  we  must  look  to  the  condition  of  the 
country  when  the  acts  were  passed,  as  well  as  to  the  pur- 
pose declared  on  their  face,  and  read  all  parts  of  them 
together."  And  especially  is  this  true  where  the  grant  is 
made  in  pursuance  of  a  fixed  and  settled  policy  of  the  gov- 
ernment, originated  at  its  foundation,  and  believed  then, 
and  at  all  times  since,  to  be  a  policy  necessary  to  the  perpet- 
uation of  the  government's  very  existence.  Beading  all  of 
these  acts  together,  there  can  be  no  mistake  as  to  the  intent 
of  congress.  It  intended  these  lands  for  the  use  of  the 
common  schools  of  the  state,  and  intended  to  grant  them  to 
the  state  for  that  purpose  when  it  passed  the  enabling  act. 
Had  it  been  otherwise,  it  would  not,  in  the  first  instance, 
have  provided  for  their  selection  and  reservation;   nor 

would  it,  when  it  passed  the  enabling  act,  have  failed  to 
make  provision  for  their  disposition,  knowing  as  it  must 
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have  known,  of  their  reservation,  and  the  purposes  for 
which  they  were  reserved.  To  contend  otherwise  is  to  con- 
tend that  congress  did  not  intend  to  admit  the  state  of 
Washington  into  the  Union  "on  an  equal  footing  with  the 
original  states."  It  is  also  to  convict  congress  of  being 
ignorant  of  the  history  and  conditions  of  the  subject-matter 
over  which  it  w^as  legislating.  A  reference  to  the  title  of 
the  enabling  act  will  show  that  the  first  is  contrary  to  the 
purpose  of  congress,  and  the  second  is  contrary  to  the  rule 
that  ignorance  of  the  status  of  the  subject-matter  over 
which  it  has  l^slated  can  never  be  imputeil  to  a  legislative 
body.  True,  these  lands  have  never  been  patented  to  the 
state  by  the  general  government,  but  such  patent  is  unnec- 
essary to  pass  the  title.  If  the  lands  were  included  in  the 
grant,  the  equitable  title,  at  least,  with  the  right  of  posses- 
sion, passed  by  the  grant  to  the  state,  which  is  title  suffi- 
cient, as  we  have  shown,  to  enable  the  state  to  maintain  an 
action  to  recover  possession  from  any  one  intruding  thereon. 
We  conclude,  therefore,  that  the  lands  in  controversy 
passed  to  the  state  by  virtue  of  the  grant  contained  in  the 
enabling  act,  and  that  the  judgment  appealed  from  must 
stand  affirmed.    It  is  so  ordered. 

Reavis^  C.  J.,  and  Dunbar^  Axders  and  White,  JJ., 
concur. 


[No.  4079.     Decided  December  20,  1901.) 

Thomas  Carstens  et  al..  Appellants^  v.  Michael  Earles 

ei  al..  Respondents. 

TIITaL — lNSTHUCTIO?rS  —  CONSTRUCTION    AS   A  WHOLE. 

Although  detached  expressions  in  the  courts'  charge  to  the 
jury,  If  considered  as  independent  expressions,  may  be  technic- 
ally erroneous,  yet  when  the  instructions  as  a  whole  fairly  state 
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the  law  and  do  not  mislead  the  Jury,  there  is  no  prejudicial  er- 
ror. 

SAME  —  REPLEVIN  —  INSTBUCTIOX  AS  A  WHOLE. 

In  an  action  to  recover  possession  of  an  engine  which  plain- 
tiffs claimed  to  have  loaned  a  logging  company,  but  which  de- 
fendants claimed  had  been  supplied  to  such  company  under  a 
written  contract  which  provided,  in  consideration  of  certain 
agreements,,  that  plaintiffs  should  furnish  such  company  all 
necessary  supplies,  such  as  provisions,  meats,  hay,  feed,  and  all 
other  necessaries  required  to  carry  on  the  logging  business  ex- 
cept horses,  mules  and  x»ttle,  an  instruction  that  the  Jury's  verdict 
should  be  in  favor  of  defendants,  if  they  believed  from  the  evi- 
dence that  the  written  contract  had  never  been  abrogated  and 
that  the  ownership  of  the  engine  vested  in  the  logging  company, 
was  proper  where  the  evidence  showed  that  the  parties  to  such 
written  contract  had  furnished  axes,  saws,  grindstones,  peevies, 
chains  and  wire  cable  thereunder,  and  it  was  proper  to  leave  it 
to  the  Jury  to  determine  whether  the  engine  had  been  furnished 
in  the  same  way. 

SAME  — 

Where  there  was  evidence  that  a  partnership  had  expressly 
assumed  to  pay  an  indebtedness  on  a  logging  outfit  belonging 
to  one  of  the  partners  and  used  by  the  copartnership,  an  instruc- 
tion is  not  misleading  as  intimating  that  one  partner  can  take 
partnership  property  to  pay  his  individual  debts,  because  it 
charges  the  Jury  that  if  they  believe  a  certain  engine  became  the 
property  of  the  partnership  and  that  the  latter,  by  its  managing 
partner,  transferred  it  to  another  in  consideration  of  an  ante- 
cedent debt,  who  in  turn  transferred  it  to  defendants  upon  their 
promise  to  pay  therefor,  then  their  verdict  should  be  for  de- 
fendants. 

SAME  —  COMMENT  ON   EVIDENCE. 

In  an  action  involving  the  title  to  a  certain  engine  claimed 
by  defendants  under  a  written  contract  and  by  plaintiffs  by  vir- 
tue of  a  subsequent  abrogation  thereof  by  parol  agreement,  an 
instruction  which  charges  the  Jury  that  ''where  it  has  once  been 
established  that  there  has  been  a  contract  of  agreement  between 
two  or  more  individuals,  and  the  same  is  sought  to  be  aVbided 
by  any  parol  agreement,  that  the  written  agreement  is  the  best 
evidence,"  should  not  be  held  as  prejudicial  error  on  the  ground 
of  being  a  comment  on  the  evidence,  where  the  correctness  of 
the  written  instrument  is  not  disputed  by  any  evidence,  but  in 
fact  fully  conceded,  and  the  only  object  of  the  parol  evidence 
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was  to  show  that  the  subject  matter  In  controversy  was  not  in- 
cluded in  the  terms  of  the  written  agreement 

SAME  —  PBEPONDERAITCE  OF  EVIDENCB. 

An  instruction  charginc^  the  Jury  to  find  in  a  certain  way  un- 
less the  contrary  "shall  be  established  by  a  preponderance  of 
the  evidence  satisfactory  to  your  minds,"  in  effect  tells  the  Jury 
that,  if  they  "believe"  from  a  preponderance  of  the  evidence, 
they  should  so  find,  and  such  charge  is  not  misletfdins  on  the 
ground  of  telling  the  Jury  that  more  than  a  preponderance  of 
evidence  is  required. 

SAME. 

The  use  of  the  term  "fair  preponderance"  in  referring  in 
an  instruction  to  the  preponderance  of  evidence  necessary  to 
Justify  the  finding  of  the  Jury  is  not  misleading. 

SAME  —  INTEBPBETATION    OF    WMTTEN    CONTRACT  —  WHEIT     QUESTION 
FOB  JT7BT. 

An  instruction  that  all  contracts,  whether  written  or  oral, 
that  have  been  introduced  in  this  case,  are  before  the  jury  for 
their  consi aeration  and  interpretation,  is  not  erroneous  on  the 
ground  of  violating  the  rule  that  contracts  are  to  be  construed 
by  the  court,  v/here  the  evidence  shows  there  are  disputes  as 
to  the  intentions  of  the  parties  to  the  written  agreement,  and 
questions  of  rescission  by  disputed  oral  agreements. 

SAME  —  BUBDEN    OF   PBOOF. 

Where  plaintiffs  by  both  their  pleading  and  proof  in  an  action 
of  replevin  allege  and  show  that  a  demand  had  been  made,  an 
instruction  that  the  burden  of  proof  is  on  them  to  show  that 
fact  is  not  erroneous,  even  though  demand  was  unnecessary, 
owing  to  the  fact  that  defendants  were  claiming  the  property  in 
controversy  as  their  own. 

SAME. 

Where  under  the  Isssues  tendered  by  plaintiffs  they  had  made 
proof  of  demand,  though  in  fact  it  was  unnecessary,  an  in- 
struction that  the  burden  of  proof  is  on  them  to  show  deman<i 
is  cured  by  a  subsequent  charge  that  "the  plaintiff  need  not 
prove  a  demand,  provided  the  defendants  are  proven  by  a  pre- 
ponderance of  the  evidence  to  be  claiming  the  property  as  their 
own." 

SAME  —  PBESUMITION  AS  TO  GONTIKUANCE  OF  PABTNER8HIF. 

Where  a  partnership  agreement  containing  no  limitation 
as  to  time  is  in  evidence,  an  instruction  by  the  court  that  the 
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agreement  is  presumed  to  continue  until  competent  proof  of  its 
dissolution  Is  proper. 

Appeal  from  Superior  Court,  King  County. — Hon.  GK 
MiLVDE  Emory,  Judge.    Affirmed. 

John  E.  Humphries,  Harrison  BostwicJc  and  Lotiis  Wil" 
liams,  for  appellants. 

Brady  &  Oay,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Hadlet,  J. — This  action  was  brought  to  recover  posses- 
sion of  a  certain  engine  and  boiler  described  in  the  com- 
plaint as  "one  G'^xlO''  Double  Engine  Single  Drum  Log- 
ging Hoist  Engine  and  Boiler  complete."  It  is  alleged 
that  on  the  2d  day  of  June,  1898,  plaintiffs  were,  and  now 
are,  the  owners  and  lawfully  entitled  to  the  immediate 
possession  of  said  engine  and  boiler,  and  that  the  same  are 
wongfully  in  the  possession  of  the  defendants  in  Clallam 
county,  state  of  Washington ;  that  on  the  2d  day  of  June, 
1898,  the  plaintiffs  demanded  of  defendants  possession  of 
said  property,  which  was  refused.  It  is  alleged  that  tho 
value  of  the  property  on  June  2,  1898,  was  $1,000,  and 
that  ever  since  said  date  defendants  have  wrongfully  with- 
held the  same  from  plaintiffs ;  that  the  reasonable  value  of 
the  use  of  the  property  is  $6  per  day ;  and  that  plaintiffs 
are  damaged  by  depreciation  in  the  value  of  said  property 
in  the  sum  of  $500.  Judgment  is  demanded  for  the  re- 
covery of  the  property,  or  the  value  thereof,  and  for  the 
amount  of  per  diem  and  damages  above  stated.  The 
answer  denies  the  above  allegations,  and  avers  that  the 
reasonable  value  of  the  property  is  not  to  exceed  $800.  It 
is  alleged  affirmatively  by  the  defendant,  the  Seattle  Log- 
ging Company,  that  in  the  fall  of  1896,  or  early  in  1897, 
said  engine  and  boiler  became  the  property  of  the  Saginaw 
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Logging  Company,  a  corporation  composed  of  Thomas 
Jose,  M.  L.  Jose,  and  Clans  Skavdale,  and  was  held  by 
said  partnership  as  the  owner  thereof;  that  the  plaintiffs 
were  never  in  possession  of  the  property,  and  never  placed 
of  record  any  instrument  to  show  that  they  claimed  any  in- 
terest therein,  but,  on  the  contrary,  knowingly  permitted 
the  Saginaw  Logging  Company  to  treat  the  said  engine  as 
its  property,  ana  to  hold  itself  out  to  all  persons  and  to  the 
defendants  as  the  owner  thereof ;  and  that,  relying  on  such 
ownership  and  apparent  ownership,  and  upon  the  silence 
of  the  plaintiffs,  and  their  acquiescence  in  the  conduct  of 
the  Saginaw  Logging  Company,  in  treating  said  engine  as 
its  property,  the  defendant  Seattle  Logging  Company,  in 
good  faith  and  for  a  valuable  consideration,  bought  said 
property  of  Albert  E.  Hall,  who  had  previously  purchased 
it  from  the  Saginaw  Logging  Company.  The  reply  denies 
the  aflGirmative  averments  of  the  answer.  The  action  was 
commenced  in  Clallam  county,  but  by  stipulation  was  re- 
moved from  that  county,  and  tried  before  the  superior 
court  of  King  county.  A  trial  was  had  before  a  jury,  re- 
sulting in  a  verdict  in  favor  of  defendants.  Judgment  was 
rendered  in  accordance  with  the  verdict,  and  plaintiffs  have 
appealed.  ^ 

It  appears  from  the  evidence  that  prior  to  the  formation 
of  the  partnership  known  as  the  Saginaw  Logging  Com- 
pany, above  described,  Thomas  Jose  was  the  owner  of  a 
logging  outfit,  upon  which  he  had  given  a  chattel  mortgage^ 
which  afterwards  came  to  be  held  by  the  said  All)ert  R 
Hall.  This  lofiging  outfit  was  used  by  the  partnership  of 
the  Saginaw  Logging  Company  in  the  conduct  of  its  log- 
ging business.  The  obligation  secured  by  said  mortgage 
was  the  individual  obligation  of  said  Jose,  but  it  is  claimed 
that  some  time  after  the  existence  of  the  partnership,  in 
consideration  of  the  forbearance  of  the  holder  of  the  mort- 
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gage  to  foreclose  the  same,  the  partnership  assumed  the 
payment  of  $800  of  the  mortgage  deht.  In  June,  1896, 
a  written  agreement  was  made  between  said  Saginaw  Log- 
ging Company,  and  appellants,  by  the  terms  of  which  said 
Saginaw  Logging  Company  transferred  to  appellants  all 
of  the  timber  and  logs  to  be  removed  by  said  partnership 
from  certain  lands  in  Clallam  county.  In  consideration 
thereof,  appellants  agreed  to  furnish  said  partnership  all 
necessary  supplies,  such  as  provisions,  meats,  hay,  feed, 
and  all  other  necessaries  required  to  carry  on  the  logging 
business  except  horses,  mules,  or  cattle.  Appellants  fur- 
ther agreed  to  cause  to  be  sold  all  the  said  logs  at  the  best 
possible  price,  and  to  apply  the  proceeds — First  to  the  pay- 
ment of  all  labor  employed  in  the  cutting  and  procuring 
of  said  logs;  second,  to  retain  for  themselves  all  moneys 
theretofore  advanced  by  appellants  to  said  partnership,  all 
amoimts  then  due  for  supplies  theretofore  furnished,  as 
well  as  all  amounts  which  should  thereafter  become  due 
for  supplies  or  provisions  furnished;  third,  that  the  title 
to  all  of  said  timl)er  and  logs  should  remain  in  appellants 
until  all  payments  above  enumerated  should  be  made,  and 
the  balance  remaining  from  the  proceeds  of  the  sale  of  said 
logs  should  be  paid  to  the  said  Saginaw  Logging  Company, 
less  certain  interest  charges  from  the  dates  of  the  bills  for 
supplies  furnished,  which  should  be  retained  by  appellants. 
In  December,  1896,  and  while  the  parties  were  acting  un- 
der the  above  agreement,  the  Saginaw  Logging  Company 
being  in  need  of  a  logging  engine,  applied  to  appellants  to 
furnish  such  engine.  Appellants  accordingly  purchased 
from  the  Washington  Iron  Works  Company  the  engine  and 
boiler  involved  in  this  suit.  The  purchase  was  made  under 
a  written  conditional  sale  contract.  The  Washington  Iron 
Works  Company  retained  title  to  the  property  until  the 
purchase  price  of  $1,200  should  be  fully  paid,  and  said 
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contract  was  duly  filed  for  record,  in  both  King  and  Clal- 
lam counties.  The  deferred  payments  were  all  afterwards 
paid  by  appellants.  Soon  after  the  purchase  of  said  engine, 
appellants  caused  it  to  be  shipped  to  the  Saginaw  Logging 
Company  at  its  logging  camp  in  Clallam  county,  and  it  was 
thereafter  used  by  said  company  in  handling  the  logs  here- 
tofore mentioned.  This  use  of  the  engine  continued  until 
July,  1897,  when  the  appellants  declined  to  furnish  said 
Saginaw  Logging  Company  with  more  supplies,  and  there 
upon  further  operations  under  the  aforesaid  agreement 
ceased.  The  evidence  is  conflicting  as  to  what  disposition 
was  to  be  made  of  the  logging  engine.  Appellants*  testi- 
mony is  to  the  effect  that  in  July,  1897,  a  meeting  of  the 
parties  was  had  in  the  office  of  the  appellants,  in  Seattle, 
when,  among  other  things,  it  was  orally  agreed  that  the 
engine  was  then  turned  over  to  appellants,  and  was  to  be 
left  in  the  possession  of  Claus  Skardale,  a  member  of  the 
partnership  of  the  Saginaw  Logging  Company,  who  should 
hold  it  as  the  custodian  of  appellants  until  they  could  ship 
it  to  Seattla  Respondents'  testimony  is  to  the  effect  that  no 
such  arrangement  or  understanding  was  had,  and  that  the 
partnership  of  the  Saginaw  Logging  Company  continued 
to  retain  possession  of  said  engine.  After  the  time  afore- 
said, in  July,  1897,  the  Saginaw  Logging  Company  ceased 
to  do  business  as  a  partnership.  However,  no  distribution 
of  the  assets  of  the  partnership  seems  to  have  been  made ; 
and  on  the  15th  day  of  September,  1897,  Thomas  Jose, 
as  managing  partner  of  said  firm,  transferred  said  engine, 
together  with  other  property,  to  said  Albert  E.  Hall,  in  pay- 
ment of  the  $800  which  it  is  claimed  said  firm  had  assumed 
to  pay  upon  the  mortgage  debt  aforesaid.  Thereafter  said 
Albert  E.  Hall  sold  and  delivered  said  engine  to  the  re- 
spondent Seattle  Logging  Company.  Appellants'  position 
is  that  when  they  finished  the  payments  for  said  engine 
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the  title  thereto  fully  vested  in  them,  that  they  simply' 
loaned  the  engine  to  the  Saginaw  Logging  Company,  and 
that  said  company  never  had  any  title  thereto.  Respond- 
ents' position  is  that  the  engine  was  furnished  by  appel- 
lants to  the  Saginaw  Logging  Company  in  pursuance  of 
the  terms  of  the  written  contract  heretofore  described,  and 
that  it  became  the  property  of  the  logging  company.  The 
clause  in  the  aforesaid  contract  provides  that  appellants 
agreed  to  furnish  "all  necessary  supplies,  such  as  previa- 
ions,  meats,  hay,  feed,  and  all  other  necessaries  required 
to  carry  on  the  logging  business,  except  horses,  mules,  or 
cattle."  Appellants  contend  that  the  above  provision  is 
limited  to  supplies  in  the  way  of  provisions,  as  specified. 
Kespondents,  however,  insist  that  the  words,  "and  all  other 
necessaries  required  to  carry  on  the  logging  business  except 
horses,  mules,  or  cattle,"  cover  everything  required  for  the 
logging  business,  aside  from  the  exception  named.  The 
evidence  shows  that  appellants  furnished  provisions,  hay, 
feed,  axes,  saws,  grindstones,  peevies,  chains,  and  a  wire 
cable.  It  is  not  claimed  that  the  title  to  the  above  articles 
did  not  pass  to  the  logging  company,  and  respondents  in- 
sist that  the  engine  was  furnished  under  the  same  arrange- 
ment as  those  of  the  articles  above  named,  which  cannot 
be  called  provisions,  and  that  the  engine  must  be  classi- 
fied with  them.y  The  jury,  by  its  answers  to  special  inters 
rogatories,  found  with  respondents'  contention,  and  there- 
fore by  its  general  verdict  found  that  appellants  were  not 
entitled  to  recover  possession  of  the  engine. 

A  number  of  errors  are  assigned,  but  they  are  all  based 
upon  the  instructions  of  the  court.  The  first  error  assigned 
is  that  the  court  erred  in  giving,  of  its  own  motion,  the  fol- 
lowing instruction : 

"I  instruct  you  that  if  you  believe  that  Carstens  Bros, 
and  the  partnership  known  as  the  Saginaw  Logging  Com- 
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pany  entered  into  the  contract  marked  'Defendants'  Exhi- 
bit 1',  and  if  you  further  believe  that  the  boiler,  engine  and 
fittings  were  furnished  by  the  former  to  the  latter  subse- 
quent to  the  date  of  the  contract  marked  'Exhibit  1',  then 
the  title  to  the  property  in  question  would  pass  absolutely 
to  the  partnership  irrespective  of  any  oral  agreement  in 
conflict  with  the  terms  of  the  written  instrument  and  would 
remain  there  until  parted  with  by  some  act  on  the  part  of 
its  members.'' 

Exhibit  1,  mentioned  in  the  above  instruction,  refers  to 
the  written  contract  between  appellants  and  the  Saginaw 
Logging  Company.  It  is  urged  by  appellants  that  by  the 
instruction  the  court  entirely  excluded  from  the  jury  the 
question  of  the  alleged  oral  agreement  said  to  have  been 
made  in  July,  1897, — ^months  after  the  written  agreement 
was  made, — and  bv  the  terms  of  which  it  is  claimed  the 
engine  was  turned  over  to  appellants  as  their  property.  If 
the  instruction  stood  entirely  alone,  we  should  regard  ap- 
pellants' criticism  of  it  a  serious  one;  but  immediately  fol- 
lowing the  above  instruction,  and  continuing  without  any 
apparent  break  in  the  context,  the  court  gave  the  following: 

^*The  parties  to  such  a  contract,  however,  have  the  right 
to  abrogate  or  rescind  it  by  mutual  consent ;  if  you  believe 
by  a  preponderance  of  the  evidence  that  Carstens  Bros. 
and  the  Saginaw  Logging  Company  mutually  agreed  that 
the  contract  marked  'Exhibit  1,'  should  be  abrogated  and 
all  relations  under  it  should  be  at  an  end,  and  that  the 
property  in  question  should  be  returned  to  the  possession 
and  ownership  of  Carstens  Bros.,  and  if  you  further  be- 
lieve that  such  an  imderstanding  was  completed  by  the 
parties,  then  you  may  find  that  the  title  to  the  property 
revested  in  the  plaintiflFs,  and  if  you  should  find  by  a 
preponderance  of  the  evidence  that  the  title  to  the  prop- 
erty remained  in  that  condition  and  was  never  subse- 
quently  parted  w^ith  by  the  plaintiffs,  then  your  verdict 
should  be  in  favor  of  the  plaintiffs,  that  they  are  entitled 
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to  the  possession  of  the  property  described  in  the  com- 
plaint" 

Thus  the  court  plainly  told  the  jury,  almost  in  the  same 
breath  with  the  instruction  first  above  quoted^  that  the 
parties  had  the  right  to  abrogate  or  rescind  the  contract 
by  mutual  consent,  and  that  if  they  believed,  from  a  pre- 
ponderance of  the  evidence,  that  such  mutual  agreement 
had  been  made,  and  the  property  returned  to  the  posses- 
sion and  ownership  of  appellants,  and  if  the  appellants 
never  subsequently  parted  with  the  title,  then  they  should 
find  for  appellants.  Thereby  it  seems  to  us  that  the  court 
squarely  submitted  to  the  jury  all  facts  involved  in  the 
claim  of  the  oral  agreement  Touching  any  oral  agree- 
ment that  may  have  been  made  at  the  time  the  engine  was 
first  bought  by  appellants  and  delivered  to  the  logging 
company,  we  find  among  the  instructions  the  following : 

"If  you  find  from  the  testimony  that  Edward  Brady 
was  the  agent  of  Albert  E.  Hall  in  the  transfer  of  the 
property  mentioned  in  plaintiffs'  complaint  from  the 
Saginaw  Logging  Company  or  from  M.  L.  Jose  or  Thomas 
Jose  to  Albert  E.  Hall,  and  that  said  Brady  knew  the 
terms  and  conditions  upon  which  the  Saginaw  Logging 
Company,  M.  L.  Jose  or  Thomas  Jose  had  possession  of 
the  property  mentioned  in  plaintiff's  complaint  from  the 
plaintiffs,  and  that  the  plaintiffs  were  the  owners  and  enti- 
tled to  the  possession  of  such  property  at  the  time,  and 
only  consented  that  the  Saginaw  Logging  Company,  M.  L. 
Joee  or  Thomas  Jose  should  have  the  temporary  use  of  the 
property  in  securing  certain  saw  logs  in  Clallam  count}', 
Washington,  then  you  are  instructed  that  the  knowledge 
of  the  agent,  Edward  Brady,,  was  the  knowledge  of 
Albert  E.  Hall,  and  Albert  E.  Hall  could  not  be  an  in- 
nocent purchaser  of  the  property,  and  Albert  E.  Hall  could 
not  transfer  a  valid  title  to  said  property  to  the  defendants, 
or  either  of  them." 
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Pertinent  to  any  oral  agreement  made  at  either  time  as 
claimed,  we  find  the  following  instruction: 

"If  you  find  from  a  preponderance  of  the  testimony 
that  .  .  .  the  property  during  all  of  the  time  be- 
longed to  the  plaintiffs,  and  the  Saginaw  Losing  Com- 
pany, M.  L.  Jose  or  Thomas  Jose  only  had  a  right  to  the 
temporary  use  of  the  same,  and  that  the  Saginaw  Ix^- 
ging  Company  on  or  about  July  7,  1897,  agreed  to  sur- 
render the  possession  of  the  property  to  the  plaintiffs, 
and  that  after  such  agreement  of  surrender  M.  L  Jose 
and  Thomas  Jose,  or  either  of  them,  secured  from  the 
plaintiffs  the  temporary  right  to  use  said  property  in  se- 
curing certain  saw  logs  in  Clallam  county,  Washington, 
.  no  title  would  pass  to  Albert  E.  Hall,  and  he 
would  have  no  right  to  sell  or  dispose  of  said  property,  and 
any  sale  by  him  of  said  property  would  be  wrongful" 

It  therefore  seems  improbable  that  the  jury  could  have 
been  misled  by  the  portion  of  the  instructions  above  as- 
signed as  error.  Although  detached  expressions  in  the 
court's  charge,  if  considered  as  independent  expressions, 
may  possibly  be  technically  erroneous,  yet  whea  the  in- 
structions as  a  whole  fairly  state  the  law  and  do  not  mi» 
lead  the  jury,  there  is  no  prejudicial  error.  Seattle  Gas, 
etc.,  Co.  V.  Seattle,  6  Wash.  101  (32  Pac.  1058) ;  Duggan 
V.  Pacific  Boom  Co.,  6  Wash.  593  (34  Pac.  157,  36  Am 
St.  Rep.  182) ;  McQuillan  v.  Seattle,  13  Wash.  600  (« 
Pac.  893)  ;  Pronger  v.  Old  National  Bank,  20  Wash.  618 
(5G  Pac.  391). 

The  next  error  assigned  is  upon  the  following  instruc- 
tion given  by  the  court  of  its  own  motion : 

"But  if  you  believe  by  a  preponderance  of  the  evidence 
that  the  ownership  of  the  engine,  boiler  and  fittings  vested 
in  the  Saginaw  Logging  Company,  as  outlined  in  instruc- 
tion *A,'  and  that  the  written  contract  between  the  losing 
company  and  Carstens  Bros,  was  never  abrogated  by  mu- 
tual agreement,  and  no  return  of  the  property  in  dispute 
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was  made  by  virtue  of  such  an  abrogation,  and  that  subse- 
quently the  Saginaw  Logging  Company,  by  its  managing 
partner,  transferred  the  property  to  Albert  E.  Hall,  in 
consideration  of  an  antecedent  debt,  and  that  Hall  in  his 
turn  transferred  the  property  to  the  defendants  upon  their 
promise  to  pay  therefor,  then  your  verdict  should  be  in 
favor  of  the  defendants,  that  they  are  entitled  to  the  posses- 
sion of  the  property  described  in  the  complaint" 

It  is  urged  that  by  the  latter  portion  of  the  instruction 
the  court  told  the  jury  that  one  partner  could  take  part- 
nership property  and  use  it  to  pay  his  individual  debts. 
The  court  does  not  so  stata  The  words  used  are  ''in 
consideration  of  an  antecedent  debt"  There  was  evidence 
before  the  jury  that  the  partnership  had  expressly  assumed 
to  pay  $800  upon  the  debt  which  was  secured  by  a  mort- 
gage uponthe  aforesaid  logging  outfit  that  was  being  used 
by  the  partnership.  If  there  was  such  an  assumption,  then 
$800  of  the  debt  became  the  obligation  of  the  partnership, 
and  the  instruction  was  pertinent,  and  not  misleading,  un- 
der the  evidence.  It  is  further  contended  that  the 
instruction  is  erroneous  because  under  the  written 
contract  the  engine  could  not  have  become  the  prop- 
erty of  the  Saginaw  Logging  Company  since  it 
is  claimed  that  the  contract  was  limited  to  supplies  in  the 
way  of  provisions  only.  The  contract  is  broad  in  its  terms, 
however,  and  covers  "all  other  necessaries  required  to  carry 
on  the  logging  business,"  etc.  There  was  evidence  to  the 
effect  that,  acting  under  the  contract,  the  parties  had  in- 
terpreted it  as  being  broader  than  appellants  now  con- 
tend, since  appellants  had  furnished  axes,  saws,  grind- 
stones, peevies,  chains,  and  a  wire  cable.  These  things 
seem  to  have  been  furnished  in  pursuance  of  the  written 
contract,  and  under  the  same  conditions  as  the  provisions 
were  furnished.     We,  therefore,  think  it  was  proper  to 
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leave  it  to  the  jury  to  determine  whether  the  engine  was 
furnished  in  the  same  way. 

The  next  error  assigned  is  upon  instruction  No.  13 
given  at  the  request  of  respondents,  as  follows : 

"You  are  further  instructed  that  where  it  has  been  once 
established  that  there  has  been  a  contract  of  agreement 
between  two  or  more  individuals,  and  the  same  is  sou^t 
to  be  avoided  by  any  parol  agreement^  that  the  written 
agreement  is  the  best  evidence,  unless  the  parol  agreement 
shall  be  established  by  a  preponderance  of  the  evidence 
satisfactory  to  your  minds,  and  that  in  a  case  where  there 
is  a  dispute  respecting  the  change  of  a  written  agreement, 
and  you  are  in  doubt  regarding  the  truth,  that  the  burden 
of  proof  to  establish  the  change  from  the  written  agree- 
ment to  the  oral  agreement  is  upon  the  person  who  sets 
up  the  oral  agreement  to  defeat  the  written  agreement." 

It  is  urged  that  the  court's  reference  to  the  written 
agreement  as  the  best  evidence  is  tantamoimt  to  a  comment 
upon  the  evidence,  and  directs  the  attention  of  the  jury 
to  it,  as  entitled  to  greater  weight  than  other  evidence. 
The  written  agreement  was  an  admitted  fact  in  the  case. 
There  was  no  dispute  as  to  its  contents.  While  the  words 
used  by  the  court  may  not  be  the  most  comprehensive 
that  might  have  been  used,  yet  we  think,  from  the  con- 
text, the  instruction,  as  a  whole,  is  the  equivalent  of  say- 
ing that  when  the  existence  of  the  wnritten  agreement  is 
established,  and  when  it  is  sought  to  be  avoided  by  oral 
evidence,  certain  stated  rules  of  evidence  must  apply.  It 
was  not  sought  in  this  case  to  dispute  the  recitals  and 
terms  of  the  written  agreement  by  showing  mistake  or 
fraud,  and  it  was  in  fact  the  best  evidence  of  its  own  con- 
tents. It  was  only  sought  to  show  by  oral  testimony  that 
the  subject  matter  in  controversy  here  was  not  included  in 
the  terms  of  the  agreement  as  it  existed.  The  principal 
case  cited  by  appellants  in  support  of  this  assignment  of 
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error  is  that  of  Wheeler  v.  Boars,  33  Fla.  696  (15  South. 
584).  In  that  case  a  written  statement  of  account  of  sales 
made  by  the  defendant  was  introduced  in  evidence.  There 
was  positive  testimony  that  the  appearances  from  the  paper 
itself  to  the  effect  that  it  was  made  out  on  March  81st, 
were  incorrect,  and  that  it  was  not  in  fact  made  out  until 
after  that  date.  It  does  not  appear  to  have  been  a  mutu- 
ally executed  written  agreement,  but  a  mere  statement  of 
sales  account  made  by  the  defendant;  and  when  it  was 
shown  to  him  upon  the  witness  stand  he  testified  posi- 
tively that  it  was  incorrect  in  the  particular  above  named, 
as  did  also  another  witness.  The  court  charged  the  jury 
as  follows: 

'^Written  declarations  made  at  or  before  or  soon  after 
a  transaction,  are  entitled  to  greater  weight  than  an  oral 
statement  unless  the  oral  statement  is  of  such  character 
as  to  show  that  the  written  statement  was  made  through 
mistake." 

On  appeal  it  was  held  that  in  view  of  the  evidence  the 
instruction  was  erroneous,  as  it  invaded  the  province  of 
the  jury,  and  told  them,  in  effect,  that  the  written  state- 
ment made  by  the  defendant  was  entitled  to  more  wei^t 
than  his  oral  testimony.  There  was  in  the  case  a  clear 
dispute  as  to  the  correctness  of  the  statements  contained 
in  the  writing,  and  the  court,  in  effect,  told  the  jury  that, 
in  weighing  the  evidence  concerning  the  dispute,  they 
should  give  greater  weight  to  the  statements  in  the  writing 
than  to  oral  statements  contradicting  them.  As  before 
stated,  the  correctness  of  the  writing  in  this  case  referred 
to  in  the  instruction  is  not  disputed  by  any  evidence,  but 
is  fully  conceded.  The  other  authorities  cited  to  sustain 
this  assignment  of  error  all  bear  generally  upon  the  princi- 
ple that  the  court  shall  not  direct  the  attention  of  the  jury 
to  any  one  class  of  evidence  as  being  entitled  to  greater 
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weight  than  another.  We  believe,  however,  that  under 
the  evidence,  as  it  was  before  the  jury  in  this  case,  the 
criticized  language  of  the  instruction  did  not  mislead  the 
jury,  and  did  not  have  the  effect  to  prejudice  appellants' 
rights,  for  reasons  above  stated,  and  that  it  should  not  be 
held  to  be  reversible  error. 

Objection  is  also  made  to  the  above  instruction  in  that 
the  following  words  are  used  in  stating  the  rule  of  evi- 
dence as  to  the  parol  agreement:  '^Unless  the  parol  agree- 
ment shall  be  established  by  a  preponderance  of  the  evi- 
dence satisfactory  to  your  minds.^'  It  is  insisted  tliat  to 
require  evidence  satisfactory  to  the  minds  of  the  jury  is 
to  require  more  than  a  preponderance.  In  CaUan  v.  Han- 
son,  86  Iowa,  420  (53  N.  W.  282),  an  instruction  similar 
in  form  was  given ;  the  words  used  being  as  follows :  '^ 
from  a  preponderance  of  all  the  evidence  you  are  satis- 
fied,'^ etc.     The  court  said: 

"Objection  is  made  to  the  use  of  the  word  'satisfied' 
in  the  sixth  instruction.  It  will  be  observed  that  the  oon- 
nection  in  which  the  word  is  used  is  such  as  to  dearly 
show  that  it  is  used  to  convey  substantially  the  same 
thought  as  'find'  or  'believe.'  Thus,  'if  from  a  preponder- 
ance of  all  the  evidence  you  are  satisfied,'  etc  Clearly 
the  jury  could  not  have  understood  that  the  word  'satis- 
fied' was  used  in  any  other  or  different  sense  than  if  the 
word  'believe'  had  been  substituted  for  the  words  'are 
satisfied.'  There  can  be  no  good  reason  for  claiming  that 
in  the  connection  in  which  the  word  is  used  it  was  mis- 
leading or  erroneous." 

We  are  unable  to  see  any  vital  distinction  between  the 
language  used  in  the  Iowa  case  and  that  used  here.  Cer- 
tainly the  effect  of  the  language  used  here  was  to  tdl  the 
jury  that,  if  they  "believed"  from  a  preponderance  of  the 
evidence,  they  should  so  find.  They  are  not  left  to  a  be- 
lief which  may  exist  in  their  minds  outside  of  the  evidoice. 
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but  are  referred  to  a  preponderance  of  the  evidence  as  the 
source  of  the  belief  upon  which  they  should  act  Of  the 
authorities  cited  by  counsel  upon  this  pointy  we  note  the 
following:  In  Mitchell  v.  Hindman,  47  HI.  App.  431^ 
the  court  was  asked  to  give  the  following  instruction: 
''The  jury  are  instructed,  on  behalf  of  the  defendants, 
that  the  plaintiff  in  this  case  is  bound  to  prove,  to  the 
satisfaction  of  the  jury,  by  a  clear  preponderance  of  the 
evidence,"  etc.  The  court  said :  ''This  instruction  is  de- 
fective in  the  use  of  the  words  italicized."  This  instruc- 
tion,  having  been  refused  by  the  trial  court,  was  not  be- 
fore.the  jury,  and  no  further  discussion  of  it  was  indulged 
in  l^y  the  appellate  court  In  Lundon  v.  Chicago,  83  HL 
App.  208,  it  was  held  that  an  instruction  that  "the  plain- 
tiff must  prove  her  case  by  a  preponderance  or  great 
weight  of  testimony"  was  misleading.  The  decision  was 
evidently  based  upon  the  idea  that  the  use  of  the  term 
"great  weight"  implied  much  more  than  a  preponderance. 
In  McGill  V.  Hall  26  S.  W.  (Tex.)  132,  the  charge  re- 
quested by  appellees  required  appellant  to  establish  to  the 
satisfaction  of  the  jury  by  legal  evidence  all  the  material 
all^ations  of  his  cross  bill.  This  was  held  to  be  erroneous. 
It  will  be  observed  that  no  reference  whatever  is  made  to 
preponderance  of  the  testimony,  and  the  jury  were  simply 
left  to  be  satisfied  from  legal  evidence.  In  Grigg  v.  Jones, 
26  S.  W.  (Tex.)  885,  the  court  observed  that  it  is  improper 
to  instruct  the  jury  that  the  case  should  be  proved  to  their 
satisfaction.  The  instruction  did  not  require  the  jury 
to  base  its  conclusions  upon  the  evid^ice.  To  the  same 
effect  is  Feist  v.  Boothe,  27  S.  W.  (Tex.)/ 33.  MUchell 
17.  Hindman,  supra,  is  the  only  case  necessarily  in  con- 
flic^t  with  the  Iowa  case  cited  by  us,  and,  as  before  stated, 
the  instruction  in  that  case  was  simply  asked,  and  was  re- 
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fused  by  the  trial  court,  and  it  was  held  not  error  to 
refuse  it. 

The  next  error  is  assigned  upon  the  following  instrac- 
tion: 

"You  are  further  instructed  that  all  contracts,  whether 
written  or  oral,  that  have  been  introduced  in  tliis  case, 
are  before  you  for  your  consideration  and  interpretation, 
together  with  the  circumstances  and  surroundings  of  the 
parties,  and  it  is  for  you  to  determine  from  all  the  cir 
cumstances  and  evidence  of  the  case,  the  attitude  and  con- 
duct of  the  parties,  what  was  the  real  intention  of  the 
parties." 

It  is  urged  that  the  instruction  is  in  violation  of  the 
rule  that  contracts  are  to  be  construed  by  the  court.  Sud 
is  undoubtedly  the  general  rule  where  there  are  no  am- 
biguities, no  conflicting  contracts,  and  where  there  are  no 
questions  of  abrogation  or  rescission  calling  for  an  inter 
pretation.  But  where  there  are  disputes  as  to  the  iatat 
tions  of  the  parties  to  the  written  agreement,  and  ques- 
tions of  rescission  by  disputed  oral  agreements,  then  the 
consideration  of  the  written  contract  in  connection  with 
the  oral  contracts  becomes  a  question  for  the  jury.  In 
Warner  v.  MiUenberger,  83  Am.  Dec.  573  (21  Md.  2W), 
it  is  said : 

^^But  in  our  opinion,  this  question,  as  it  arose  in  this 
case,  was  properly  submitted  to  the  jury.  In  support  of 
this  view,  we  refer  to  the  case  of  Wooster  v.  BuUer,  13 
Conn.  309,  where  the  point  was  carefully  examined,  and 
decided  in  accordance  with  what  we  consider  the  weight 
of  authority.  That  case  involved  the  construction  of  a 
grant,  and  the  court  say :  'That  the  construction  of  writ- 
ten documents  is  a  matter  of  law,  and  is  not,  in  ordinaiy 
cases,  to  be  submitted  to  the  jury  as  a  matter  of  fact,  is 
true ;  but  where  the  doubt  is  produced  by  the  existence  of 
collateral  and  extrinsic  facts,  not  appearing  upon  the  in- 
strument, its  consideration  ceases  to  be  a  matter  of  mere 
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legal  construction,  and  the  intention  of  the  parties  is  to 
be  sought  for  by  a  recurrence  to  the  state  of  facts  as  they 
existed,  when  the  instrument  was  made^  and  to  which  the 
parties  are  to  be  presumed  to  have  reference.  The  am- 
biguity, in  such  case,  is  a  latent  one^  which  may  be  ex* 
plained  by  parol  evidence,  and  submitted  to  the  jury.'  " 

See,  also,  Oanson  v.  Madigan,  82  Am.  Dec.  (Wib.) 
659;  State  ex  rel.  Attorney  Oeneral  v.  Oonklinj  84  Wis. 
21. 

It  is  next  assigned  as  error  that  the  court,  at  the  request 
of  respondents,  instructed  the  jury  to  the  effect  that  since 
appellants  had,  in  their  complaint,  alleged  a  demand  for 
the  engine,  the  burden  of  proof  is  upon  appellants  to 
show  that  fact.  It  is  urged  that  since  respondents  were 
claiming  title  to  the  engine,  no  demand  was  necessary.  The 
complaint  did  not  allege  that  respondents  claimed  title 
to  the  property,  and  upon  the  trial  appellants  introduced 
both  oral  and  written  testimony  to  show  that  a  demand  had 
been  made.  The  proof  was  properly  in  support  of  the 
issue  tendered  by  the  complaint,  but  it  is  urged  that,  in 
view  of  the  developments  of  the  case,  it  was  error  to  give 
the  instruction.  The  instruction  was  properly  given,  as 
based  upon  appellants'  theory  of  the  case  in  their  com- 
plaint, and  also  in  the  introduction  of  their  evidence ;  but 
in  order  that  the  jury  might  not  be  misled,  in  view  of  the 
fact  that  respondents  claimed  title  to  the  prnperty,  the 
court  further  instructed  them  as  follows: 

'^If  you  find  for  the  plaintiffs  in  all  other  respects,  the 
plaintiffs  need  not  prove  a  demand,  provided  the  defend- 
ants are  proven  by  a  preponderance  of  the  evidence  to  be 
claiming  the  property  as  their  own." 

In  view  of  the  last  instruction,  we  think  the  jury  were 
not  misled. 

Oomplaint  is  also  made  that  the  term  ''fair  preponder- 
ance'' is  used  in  the  instruction.    In  Hart  v.  Niagara  Fire 
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Im.  Co.,  9  Wash.  620  (88  Pac.  218,  27  L.  R.  A.  86), 
this  court  refused  to  hold  an  instruction  containing  the 
words  "clear  preponderance"  as  reversibly  erroneous.  It 
was  held  that,  in  view  of  other  instructions  in  the  case, 
it  was  not  misleading,  and  we  think  it  should  be  so  held 
here. 

It  is  next  assigned  as  error  that  the  court  instructed  the 
jury  that  a  written  copartnership  agreement  entered  into 
by  parties  is  presumed  to  continue  until  there  is  compe- 
tent proof  of  its  discontinuance  or  dissolution.  This  in- 
struction related  to  the  copartnership  agreement  of  the 
Saginaw  Logging  Company,  which  was  in  evidence,  and 
the  terms  of  which  were  imdisputed.  It  contained  no  lim- 
itation as  to  time,  and  is  sustained  by  the  following : 

"A  partnership  brings  an  action  on  a  note;  it  is  con- 
tended that  the  plaintiffs  are  not  partners.  It  is.  proved 
thict  three ;  years  previous  they  were  partners.  The  pre- 
sumption is  that  they  continue  to  be  so."  Li^wson,  Pre- 
sun^ptive  Evidence,  175;  citing  Cooper  v.  DedricJe,  22 
Barb.  516;  Alderson  v.  Clay,  1  Stark.  405 ;  Clark  r.  Alex- 
ander,  8  Scott  K.  R  161. 

Further  assignments  of  error,  we  believe,  are  suffi- 
ciently involved  in.  the  foregoing  discussion  to  make  it 
imhecessary  to  review  them.  The  instructions  refused  or 
m.odified,  we  think,  were  covered  in  other  portions  of  the 
charge;  and  we  beliey^  that  the  charge,  considered  as  a 
whole,  fairly  stated  the  law  of  the  case. 

The  judgment  is  affirmed.  .     .  . 

.  •  I^Ieavis^  C.  J., '  and  Dunbab,  Aitdebs^  Mottkt  and 
White,  JJ.,  concur. 

f    FtTLLERTOK-,  J.^  coucurs  in  the  result.- 


J 
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[No.  8987.     Decided  December  21,  1901.] 

M.   P.  ZiNDOBF,  Respondent,  v.    Westbkn    Amibbican 

Company,  Appellant. 

PRUCE88  —  8KBV1GB      ON      DOIIBSTIC      OOBPOBATION  —  JT7SI0DIOTION  — 
QUESTION  lOB  TRIAL  OOUBT. 

The  finding  of  the  lower  court  as  to  the  legality  of  aervice 
upon  a  domestic  corporation  will  not  be  disturbed  on  appeal  so 
as  to  deprive  that  court  of  Jurisdiction,  where  its  decision  is 
based  upon  a  disputed  question  of  fact  as  to  whether  or  not  the 
corporation  had  an  office  in  the  county  or  an  officer  therein  upon 
whom  service  could  be  made,  unless  the  lower  court  is  clearly 
shown  to  have  been  wrong  in  its  conclusions. 

CONVEB8ION  —  MEASURE   OF   DAMAGES. 

Where  goods  have  been  wrongfully  converted  by  one  to  his 
own  use,  demand  for  their  return  or  payment  is  unnecessary  on 
the  part  of  the  owner  prior  to  suit,  and  the  fact  that  he  makes 
such  demand  would  not  alter  the  character  of  his  right  of  action 
nor  fix  his  measure  of  damages  at  the  value  of  the  goods  at  the 
time  of  demand,  but  the  true  measure  of  damages  would  remain 
the  value  at  the  time  the  goods  were  wrongfully  taken. 

Appeal  from  Superior  Court,  King  County. — ^Hoil 
Orange  Jacobs,  Judge.    A£Srmed. 

George  E.  Wright,  for  appellant. 

John  F.  Dore  and  James  J.  McCafferly,  tot  respondent 

The  opinion  of  the  court  was  delivered  by 

Mount,  J.— This  action  was  brought  in  King  county 
by  respondent  to  recover  from  appellant  the  sum  of 
$486.92,  for  alleged  unlawful  conversion  of  certain  per- 
sonal property  belonging  to  respondent.  The  appellant  is 
a  domestic  corporation.  The  summons  was  served  upon 
the  superintendent  of  the  appellant  company  in  Pierce 
county,  Washington.  The  date  of  this  service  does  not 
appear.     The  complaint  was  filed  on   April  17,   1900. 
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Neither  the  complaint  nor  the  Bummons,  nor  the  return 
of  service  thereof ,  shows  where  any  office  of  the  oompanj 
Was  maintained,  or  where  any  officer  thereof  resided.  On 
the  18th  of  April,  1900,  appellant  made  a  special  appear- 
ance in  the  cause,  and  moved  the  court  to  diflmisB  the  cause 
upon  the  ground  that  the  court  had  no  iurisdiction  thereof. 
At  the  same  time  there  was  filed  an  affidavit  of  the  vice 
president  of  the  company,  in  which  it  was  stated  dial 
''the  said  defendant  does  not  now  have,  and  for  a  hmg 
time  past,  to-wit^  the  period  of  several  months,  has  not 
had  any  office  for  the  transaction  of  business  within  the 
above  named  King  county,  and  all  its  offices  for  the  trans- 
action of  business  are,  and  for  several  months  last  past 
have  been,  within  Pierce  county,  state  of  Washington,  and 
all  the  persons  upon  whom  process  may  be  served  against 
the  said  defendant  reside,  and  for  several  months  last 
past  have  resided,  as  affiant  is  informed  and  believes,  out- 
side of  King  county. '^  And  also  an  affidavit  of  one  John- 
son, who  stated,  in  substance,  that  he  was  well  acquainted 
with  H.  W.  McNeill,  president  of  the  defendant  company, 
during  the  life  time  of  said  McNeill,  and  also  with  E.  L 
Little,  secretary  of  said  company,  who  resided  with  the 
said  H.  W.  McNeill  during  his  life  time ;  that  on  or  about 
the  month  of  December,  1899,  the  said  H.  W.  McNeill 
died,  and  that  since  said  time  the  said  E.  L.  Little  has 
not  resided  with  said  McNeill,  in  King  county,  but  has, 
as  affiant  is  informed  and  believes,  resided  outside  of  the 
state  of  Washington.  The  plaintiff  below  (respondent 
here)  filed  his  affidavit,  wherein  he  stated  as  follows: 

''M.  P.  Zindorf,  being  first  duly  sworn,  deposes  and 
says  that  he  is  the  plaintiff  above  named;  that  for  the 
past  eighteen  months  he  has  been  intimately  acquainted 
with  the  officers  of  the  Western  American  Company,  tiie 
defendant  above  named;  that  for  the  period  of  eighteen 
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months  or  more  last  past  that  W.  H.  McNeill^  the  presi- 
dent of  the  defendant  company,  was  a  resident  of  King 
county,  Washington,  residing  on  the  shores  of  Lake  Wash- 
ington at  a  place  called  ColTonsy ;  that  at  the  time  of  the 
commencement  of  this  action  one  E.  L.  Little  was  the  sec- 
retary of  the  ahove  named  defendant  corporation,  and  that 
she  at  the  time  of  the  commencem^at  of  this  action  was  a 
resident  of  CoUonsy,  King  county,  Washington ;  that  your 
affiant  during  the  past  eighteen  months  has  had  business 
of  importance  involving  several  thousand  dollars  to  trans- 
act with  the  defendant  company,  and  that  all  business  by 
him  transacted  with  said  company  requiring  the  signa- 
ture of  the  corporation  was  transacted  at  CoUonsy,  King 
county,  Washington ;  that  your  affiant,  in  his  dealings  with 
the  defendant  company,  was  informed  on  several  occasions 
by  George  E.  Wright,  attorney  for  the  defendant  company, 
that  it  was  necessary  for  affiant  to  go  to  CoUonsy  to  trans- 
act any  and  all  business  that  he  had  with  the  defendant 
corporation." 

It  was  held  by  this  court  in  McMaater  v.  Adva/nce 
Thresher  Co.,  10  Wash.  147  (38  Pac  760),  that  an  action 
against  a  domestic  corporation  must  be  brought  in  the 
county  where  the  corporation  has  an  office  for  llie  trans- 
action of  business,  or  any  person  resides  on  whom  process 
may  be  served  against  such  corporation.  '  The  requirement 
that  actions  against  these  corporations  must  be  brought  in 
the  county  where  the  corporation  has  an  office,  etc.,  is  stat- 
utory, and  was  evidently  for  the  convenience  of  the  cor- 
poration, but  not  for  a  shield  behind  which  it  may  hide 
to  avoid  a  liability.  We  do  not  care  to  extend  the  doctrine 
announced  in  that  case.  It  seems  that,  if  it  were  true 
that  the  defendant  did  not  have  an  office  in  King  county 
at  the  time  the  action  was  b^un,  and  that  no  person  re- 
sided there  upon  whom  process  might  have  beeen  served 
against  the  corporation,  these  facts  might  have  been  posi- 
tively stated  without  resorting  to  information  and  belief. 
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If,  however,  we  give  the  statements  in  the  affidavits  tliB 
force  of  positive  declarations,  there  is  still  a  disputed 
question  of  fact  as  to  whether  or  not  the  corporation  liad 
an  office  in  King  county,  and  also  as  to  whether  or  not 
the  residence  of  the  secretary,  at  least,  was  there  at  the 
time  the  action  was  begun.  This  presents  a  questi<m  of 
fact,  for  the  lower  court  to  decide.  Under  these  affidavits 
the  court  may  reasonably  have  found  that  at  the  time  the 
action  was  b^un  the  corporation  had  an  office,  and  alao 
that  the  secretary  resided,  in  King  county.  TTnlesa  the 
lower  court  is  clearly  shown  to  have  been  wrong  in  its 
conclusions  of  fact,  this  court  will  not  disturb  its  findings 
so  as  to  deprive  it  of  jurisdiction. 

It  appeared  from  the  evidence  of  the  plaintiff  upon  the 
trial  that  on  or  about  October  1,  1898,  the  property  in 
question,  consisting  of  railroad  construction  tools,  was  left 
by  plaintiff  at  a  place  called  'Tairfax,"  securely  ^odsoi 
in  large  boxes ;  that  about  the  1st  of  June,  1899,  respond- 
ent went  to  Fairfax  for  the  purpose  of  looking  after  these 
tools,  and  found  that  die  boxes  had  been  broken  open,  and 
the  tools  taken  away;  that  he  thereupon  went  to  Mr. 
Huson,  superintendent  of  the  defendant  company,  and 
asked  for  the  tools,  and  was  told  by  Mr.  Huson  that  the 
company  needed  the  tools,  had  broken  open  the  boxes  and 
taken  the  tools,  and  would  rather  pay  for  them  than  retain 
them.  Subsequent  to  this  time  niunerous  other  donanda 
for  payment  were  made  by  letter,  and  proved  at  the  trial 
The  complaint  alleged  a  demand  ''on  or  about  January  12, 
1900."  Appellant  insists  that  because  the  court  refused 
to  instruct  the  jury  that,  if  they  found  for  the  plaintiff, 
their  verdict  should  be  for  the  value  of  the  tools  at  the 
time  alleged  in  the  complaint  that  demand  was  made 
therefor,  and  not  at  the  date  when  defendant  took  the 
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same.  The  action  was  eesentially  one  of  wrongful  oon- 
version^  and  so  alleged  in  the  complaint,  and  no  demand 
was  necessary.  The  measure  of  damages  was  the  value  of 
the  goods  at  the  time  of  conyersion,  and  the  oonversion 
was  at  the  time  the  goods  were  taken.  That  a  demand 
was  afterwards  made,  and  a  promise  to  pay,  did  not 
change  the  character  of  the  action.  If  an  amount  had 
been  agreed  upon,  and  a  promise  to  pay  the  amount,  the 
plaintiff,  in  that  event,  might  have  waived  the  tort,  and 
sued  for  the  amount  agreed  upon.  But  in  this  case  no 
such  agreement  had  been  made,  and  the  action  was  not  of 
that  kind.  Defendant  had  simply  promised  that  payment 
would  be  made,  without  agreeing  to  the  amount  The  fact 
that  plaintiff  relied  upon  this  promise,  and  therefore  did 
not  make  another  demand  or  bring  his  action  until  the  tools 
were  worn  out,  and  of  little  or  no  value,  should  be  no 
reason  why  he  could  not  recover  the  value  of  the  tools  at 
the  time  they  were  taken  by  defendant.  Plaintiff  had  a 
right  to  rely  upon  the  promise  of  defendant  to  pay.  He 
had  a-xight  to  demand  payment  He  had  a  right  to  obtain 
payment  for  his  property,  if  he  could,  without  an  action 
at  law,  and  without  waiving  his  right  of  action  upon  the 
original  wrongful  taking. 

There  is  no  error  in  the  record,  and  the  cause  will  be 
affirmed* 

•  I  •  ■ 

Reavis^  C.  J.,  and  White,  Dunbab,  Hadlet,  Fullbb- 
Tox  and  Anders,  JJ.,  concur. 
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[Mo.  3626.    Decided  September  6,  1901.] 

Hybb  Lewis,  Appellant,  v.  Thibd  Stbbki  and  Suburbas  R&ilr 

WAT  Company  et  ah,  Retpondenta. 

Appeal  from  Superior  Court,  King  County. — ^Hon.  SL  D.  Bo- 
son,  Judge.    Aflirmed. 

Morris  B.  Sachs  and  Julius  D.  Hale,  for  appellant 
Bausman,  Kelleher  d  Emory,  for  retqK>ndent8. 

Per  Cubiam. — ^Tbis  Ib  an  action  by  the  same  plaintlfl  agaimit 
the  same  defendants  as  in  No.  3624,  heretofore  determined,  ante, 
p.  28,  to  recover  upon  an  appeal  bond  executed  by  the  defeadanti 
on  writ  of  error  from  the  circuit  court  of  appeals  to  the  supremf 
court  of  the  United  States.  The  questions  presented  are  the 
same  as  those  determined  in  case  No.  3624,  and,  for  the  reastms 
given  in  that  case,  the  Judgment  in  the  present  case  Is  afflrmed. 


[No.  4001.     Decided  December  8,  1901.] 

Citizens'  National  Bank  of  Crawfordsrille,  Indiana,  AppeOtnU, 

V.  W.  C.  SiYTEB,  Respondent. 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon.  Lxandb 
H.  Pbatheb,  Judge.    Affirmed. 

E.  H.  Belden  and  O.  0.  Moore,  for  appellant 

Hoyt  d  Taylor  and  Orou>  d  Williams^  for  respondent 

Pes  Cubiam. — ^The  same  questions  are  involved  In  this  obm 
that  were  Involved  in  the  case  of  Citissent^  Ufationai  Benk  v. 
Lucas,  ante,  p.  417,  and  for  the  reasons  assigned  In  that  esse, 
the  judgment  in  this  will  be  afflrmed. 
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[No.  4061.     Decided  December  6,  1001.] 
Patrick   Wabd,   Respondent,   y.    Jaicsb    MoOonnsll,   AppeUant. 

Appeal  from  Superior  Court,  King  Coanty. — ^Hon;  Whuam 
Hickman  Moobe,  Judge.    Affirmed. 

Jf.  Qilliam  and  C  R.  Hovey,  for  appellant. 
Orav€8  d  EngJehart,  for  respondent 

Per  Curiam. — ^With  the  view  we  take  of  the  merits  of  this 
case  it  is  not  necessary  to  discuss  the  technical  attack  upon  the 
appeal  made  by  the  respondent.  There  is  ample  testimony  to 
sustain  the  verdict  of  the  Jury,  and  the  court  could  not  have 
granted  the  non  suit  asked  for,  at  the  close  of  plaintiff's  case, 
without  committing  grave  error.  The  instructions  asked  for  by 
the  plaintiff  either  did  not  state  the  law  applicable  to  the  fftets 
in  the  case,  or  had  already  in  substance  been  given  by  the 
court  The  case  is  substantially  a  contention  over  the  facts 
proven.  The  jury  having  been  properly  instructed,  and  having 
found  the  issues  against  the  appellant,  and  the  testimony  sus- 
taining such  findings,  the  Judgment  is  affirmed. 


[No.  4007.     Decided  December  t,  1901.] 
W.  E  BlEEK,  Respondent,  v.  Harby  Wbite  et  al.,  Appellants, 

Appeal  from  Superior  Court,  King  County. — Hon  Frank  H. 
RunKiN,  Judge.    Reversed. 

John  E.  Humphries  and  Harrison  Bostwick,  for  appellants. 

Pkr  Curiam. — ^Por  the  reasons  assigned  in  the  case  of  Meek  v, 
WhitOy  No.  4008,  ante,  p.  —  the  Judgment  in  this  case  will  be 
reversed. 
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[No.    8714.      Decided    December    10,    1901.] 
Nathait  Toklas  et  al.,  PlairUiffa,  v.  Geo.  Wnm  et  al.,  Defe%damU, 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon.  Lcajiiki 
H.  PSATHKB,  Judge.    Allirmed. 

Lewia  d  Lewis,  for  plaintifls. 

Heybum,  Heylum  d  Doherty,  for  defendants. 

Peb  ouxiam. — ^The  plaintilEs  brought  this  action  to  canod 
an  escrow  agreement  for  the  sale  of  certain  mining  propertiei 
made  between  the  defendant  Wirtz  and  one  Ford,  and  to  compel 
Wirtz  to  convey  to  them  an  interest  in  the  properties.  The 
trial  court  granted  the  relief  asked  tor  only  in  part,  and  eadi 
side  appeals  from  that  part  of  the  decree  adyerse  to  their  re- 
spectiye  contentions.  The  questions  presented  are  questions  of 
fftct  wholly,  upon  which  there  is  a  direct  conHict  in  the  erldenoe. 
To  rcTiew  this  evidence  would  subserve  no  useful  purpose.  Suf- 
fice it  to  say,  therefore,  that  we  have  examined  with  care  the 
entire  record,  and  fail  to  find  that  the  flnaings  made  by  the 
court  are  not  supported  by  a  preponderance  of  the  evidence. 
The  decree  must  be  affirmed,  and  it  is  so  ordered;  neither 
party  to  recover  costs. 


[No.  4044.     Decided  December  21,  1001.] 

Cabstens  k  Eables  et  ol.,  ReepondenU,  v.  C.  L.  Parksb  et  oL, 

AppeUantB, 

.   Appeal    from    Superior    Court,     Snohomish    County. — ^Hon. 
John  C.  Dennkt,  Judge.     Api^eal  dismissed. 

O,  L.  Parker  and  Benson  d  Aust,  for  appellants. 
Kerr  d  McCord,  for  respondents. 

Pee  Cubiam. — This  is  an  appeal  from  an  order  of  the  superior 
court  of  Snohomiidi  county  overruling  the  appellants'  demurrer 
to  respondents'  complaint  Motion  is  made  by  respondents  in 
this  court  to  dismiss  the  appeal,  upon  the  ground  that  the 
order  is  not  an  api^ealable  order.  The  question  raised  by  tills 
motion  was  passed  upon  by  this  court  in  the  case  of  Parker  v, 
Superior  Court  of  Snohomish  County,  25  Wash.  544  (66  Pac 
154),  wherein  the  appellant  in  this  case  sought  by  writ  of  pro- 
hibition to  restrain  the  lower  court  from  proceeding  in  thai 
case.  The  opinion  was  filed  July  16,  1001.  On  the  authority 
of  that  case,  the  motion  Is  sustained,  and  appeal  dismissed. 
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ABATEMENT  OF  ACTION.    See  Appeal,  8. 
ACTIONS.    See  Assigihcknts,  3. 
ALIMONY.    See  Diyobob,  1-6. 

ALTERATION  OF  INSTRUMENTS. 

Materiality,  A  contract  for  the  improvement  of  a  street 
which  proyided  that  each  property  owner  jpraa  to  pay  "in 
proportion  to  his  ownership  and  interest  in  the  property 
abutting  and  proximate  to  said  street"  as  the  same  shall 
be  distributed  by  the  city  engineer,  was  not  altered  by 
the  subsequent  interlineation  of  the  words  ''each  party 
thereto  to  pay  only  such  part  of  the  total  cost  as  his  front 
footage  has  to  the  total  frontage  improved  in  said 
street." — Young  v,  Boreone 4 

APPEAL. 

1.  Briefg — Omission  of  Findings — Hoto  Cured.  The  su- 
preme court  rule  (Rule  8,  subd.  5),  which  requires  that, 
in  all  equity  causes  and  actions  at  law  tried  by  the  court 
without  a  Jury,  the  party  appealing  shall  print  in  his 
brief  the  findings  of  fact,  with  exceptions  thereto,  and 
the  requested  findings,  with  the  exceptions.  In  case  any 
error  shall  be  based  thereon,  is  sufllciently  complied  with 
by  the  insertion  of  such  matters  in  the  reply  brief. — 
Toung  v.  Borxone 4 

2.  Exceptions  to  Findings — Sufficiency,  An  exception  to 
findings  of  fact,  specifying  them  by  number,  is  a  suf- 
ficient compliance  with  the  statutory  requirement  (Bal. 
Code,  §  5052)  that  a  party  excepting  must  specify  the 
part  or  parts  excepted  to. — Id 4 

8.  Supersedeas  Bond — SuffMency.  In  computing  the  amount 
necessary  for  a  supersedeas  bond  on  appeal  by  defend* 
ants,  there  should  be  excluded  from  the  computation  the 
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sum  deposited  by  them  in  court  by  way  of  tender  and 
subsequently  adjudged  and  paid  to  plaintiff,  and  the 
supersedeas  bond  consequently  need  only  be  in  double  the 
amount  of  the  recovery  against  them,  as  that  constitutes 
the  real  subject  of  controversy. — Id 4 

4.  Appealable  Order — Quashing.  Execution  Sale,  An  order 
setting  aside  an  execution  levy  and  sale  is  an  order  made 
after  Judgment  affecting  a  substantial  right,  and  is 
therefore  appealable  under  Bal.  Code,  8  6600,  subd.  7. — 
Otis  Bros,  d  Co.  v.  Noah 39 

5.  Limitation  on  Right  of  Appeal — When  Begins  to  Run. 
Under  Bal.  Code,  8  6502,  which  provides  that  an  appeal 
from  any  order,  other  than  a  final  order,  must  be  taken 
"within  fifteen  days  after  the  service  of  a  copy  of  such 
order,  with  written  notice  of  the  entry  thereof,  upon  the 
party  appealing,"  the  fifteen  day  limitation  does  not  be- 
gin to  run  until  compliance  with  the  statutory  require- 
ment of  service  of  such  written  notice,  irrespective  of 
the  fact  of  the  appellant's  having  actual  knowledge 
otherwise  of  the  entry  of  the  order. — Id 39 


6.  Harmless  Error— Overruling  Demurrer,  The  fact  that 
a  demurrer  on  the  ground  that  the  action  was  not  com- 
menced within  the  time  limited  by  law  was  overruled 
was  harmless  error,  when  it  appeared  from  the  reply  and 
the  evidence  that  it  could  not  have  been  socmer  brought 
because  the  defendant  resided  in  another  state. — Marvin 

V.  Yates ad 

7.  Discretion  of  Court — New  Tri4a  Conditioned  on  Remission 
of  Portion  of  Verdict.  The  action  of  the  trial  court  in 
granting  a  new  trial  upon  the  refusal  of  plaintiff  to  com- 
ply with  a  condition  made  by  the  court  requiring  him  to 
remit  a  portion  of  his  verdict  is  not  an  abuse  of  discre- 
tion, where  the  evidence  is  conflicting. — Hughes  v,  Dester  * 
Horton  d  Co 110 

8.  Effect  of  Transfer — Abatement  of  Action— Pendenctf  of 
Appeal'-Custody  of  Minor  Child — Jurisdiction  of  Bu^ 
preme  Court.  Where  an  appeal  has  been  taken  from  an 
order  of  the  court  modifying  a  divorce  decree  so  as  to 
award  the  custody  of  the  minor  child  to  the  mother,  and 
the  appeal  is  pending  undisposed  of,  the  fact  of  such 
appeal  may  be  set  up  by  plea  in  abatement  in  a  subse- 
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g;4ent  action  by  the  father  in  which  he  seeks  to  have  the 
custody  of  the  child  awarded  to  him,  since  Bal.  Code,  § 
6515,  provides  that  upon  an  appeal  being  effectuated  the 
supreme  court  acquires  Jurisdiction  of  the  subject  mA^ 
ter  of  the  controversy  for  all  necessary  purposes. — Irving 
V.  Irving 122 

9.  Borne,  Although  a  decree  disposing  of  the  custody  of  a 
minor  child  does  not  have  the  force  of  res  judicata  but  is 
subject  to  modification  whenever  the  Interests  of  the 
child  demand  it,  yet  where  an  appeal  has  been  taken  to 
the  supreme  court  that  court  alone  possesses  the  sole 
power  to  make  orders  with  reference  to  the  custody  of 
the  child,  and  applications  therefor  should  be  addressed 
to  that  court  when  changed  conditions  require  a  change 
during  the  pendency  of  the  appeal. — Id 122 

10.  Conflict  Between  Agreed  Statement  of  Facta  and  One 
Certified  by  Judge — Which  Record  Reviewable.  Where 
the  trial  judge  refuses  to  certify  to  a  statement  of  facts 
stipulated  by  the  parties  to  an  appeal,  but  prepares  and 
certifies  a  different  statement  of  the  facts,  with  his  cer- 
tificate attached  that  it  is  a  true  and  correct  statement 
of  the  matters  and  proceedings  had  at  the  trial,'  the  su- 
preme court  can  consider  only  the  statement  so  certified, 
under  Bal.  Code,  S  5060,  which  provides  that  "the  judge 
shall  certify  that  the  matters  and  proceedings  embodied 
in  the  bill  or  statement,  as  the  case  may  be,  are  matters 
and  proceedings  occurring  in  the  cause  and  that  the  same 
are  thereby  made  a  part  of  the  record  therein;  and,  when 
such  is  the  fact,  he  shall  further  certify  that  the  same 
contains  all  the  material  facts,  matters  and  proceedings 
heretofore  occurring  in  the  cause  and  not  already  a  part 
of  the  record  therein,  or  (as  the  case  may  be)  such  as 
the  parties  have  agreed  to  be  all  that  are  material 
therein." — 8tate  v.  Maines 160 

11.  Insufficiency  of  Bond.  On  appeal  from  a  money  judg- 
ment for  the  sum  of  $1,400,  an  appeal  bond  in  the  sum  of 
13,200,  conditioned  to  pay  all  costs  and  damages  that  may 
be  awarded  against  the  appellant  on  the  appeal  not  ex- 
ceeding $200,  and  to  satisfy  and  perform  the  judgment  or 
order  appealed  from  in  case  it  shall  be  affirmed,  and  any 
judgment  or  order  which  the  supreme  court  shall  make 
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or  order  to  be  rendered  by  the  superior  court,  fully 
complies  witb  the  requirements  of  Bal.  Code,  {(  650S, 
6506,  on  the  subject  of  appeal  and  supersedeas  bonds. — 
Anderson  v.  Provident  Life  d  Tnut  Co ISt 

12.  Statement  of  Facts — By  Whom  to  Be  Settled.  The  taci 
that  a  statement  of  facts  was  settled  and  certified  by  the 
judge  who  presided  at  the  trial  after  his  term  of  office 
had  expired  would  not  be  ground  for  striking  the  state- 
ment, where  it  was  subsequently  settled  and  certified 
within  the  statutory  time  by  the  judge  of  the  court — 

Id 192 

13.  Service  of  Notice — Sufficiency.  Under  Bal.  Code,  S  6508, 
which  provides  that  notice  of  appeal  may  be  served  on 
the  prevailing  party  or  his  attorney,  and  under  Id.,  § 
6618,  which  provides  that  "no  appeal  shall  be  dismissed 
for  any  informality  or  defect  in  the  notice  of  appeal  or 
the  service  thereof,  if  from  the  notice  or  other  parts  of 
the  record  on  appeal  it  appears  that  the  adverse  party  has 
had  sufficient  notice  of  the  appeal,"  a  notice  served  upon 
the  attorney  for  all  the  prevailing  parties,  but  addressed 
to  him  as  attorney  for  but  one  of  them,  is  sufficient. — 

In  re  Murphy's  Estate 222 

14.  Review — Insufficiency  of  Record.  In.  the  absence  of  a 
statement  of  facts  or  bill  of  exceptions  showing  the  cir- 
cumstances under  which  a  Judgment  was  rendered,  the 
supreme  court  will  not  review  the  action  of  the  trial 
court  in  entering  Judgment  in  excess  of  the  verdict  of  a 
Jury. — Carpenter  v.  Barry 2S& 

15.  Orders  Made  After  Judgment — When  RevievMble.  Upon 
an  appeal  from  an  order  denying  a  petition  to  set  aside 
and  vacate  a  Judgment,  the  denial  by  the  court  in  the 
same  cause  of  an  earlier  petition,  which  asked  for  the 
same  relief  as  the  subsequent  one,  is  not  reviewable, 
under  Bal.  Code,  S  6500,  subd.  7,  which  provides  that  an 
appeal  from  any  final  order  made  after  Judgment  shall 
bring  up  for  review  any  previous  order  in  the  same 
action  which  involves  the  merits  and  necessarily  affects 
the  order  appealed  from,  since  the  statute  contemplates 
only  such  previous  orders  as  are  made  in  the  particular 
proceeding  in  which  the  appeal  is  taken. — Wilson  v.  Se- 
attle Dry  Dock,  etc.,  Oo 2$7 
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16.  Discretion  of  Courts— Application  to  Vacate  Judgment. 
Where,  after  the  denial  of  a  petition  to  vacate  a  Judg- 
ment,  the  petitioner  files  another  petition  seeking  to  set 
aside  and  vacate  the  former  order  denying  his  applica- 
tion, the  refusal  of  the  court  to  grant  the  second  applica- 
tion is  not  erroneous,  when  it  appears  that  the  prior  ap- 
plication had  been  denied  upon  a  proper  hearing,  that  the 
second  application  was  based  upon  the  same  facts,  asking 
the  same  ultimate  relief,  that  no  new  state  of  facts  had 
arisen  since  the  former  hearing,  and  that  petitioner  was 
not  prevented  by  surprise,  excusable  neglect,  or  any 
cause  from  having  a  fair,  full  and  impartial  hearing  upon 
the  former  trial. — Id 297 

17.  Dismissal — Time  of  Filing  Statement  of  Facts — Manda- 
tory  Provisions,  The  time  prescribed  by  Bal.  Code,  S 
6062,  within  which  a  statement  of  facts  on  appeal  must 
be  filed  is  a  mandatory  provision,  going  to  the  substance 
of  the  appeal,  and  is  not  a  matter  in  which  amendment 
or  extension  of  time  is  permitted  under  Laws  1899,  p.  79, 
which  provides  that,  upon  a  motion  to  dismiss  an  appeal, 
the  supreme  court  "may  grant  the  same  in  whole  or  in 
part,  but  when  any  such  motion  does  not  go  to  the  sub- 
stance of  the  appeal,  or  to  the  right  of  appeal,  and  the 
court  shall  be  of  the  opinion  that  the  moving  party  can 
be  compensated  In  costs,  or  by  the  imposition  of  other 
terms  for  any  delay  of  the  appellant  which  is  made  the 
ground  of  any  such  motion  (except  a  failure  to  take  the 
appeal  within  the  time  limited  by  law)  the  court.  In  its 
discretion,  may  deny  the  motion  on  such  terms  as  may  be 
Just." — State  V.  Beaton 806 

18.  Appealable  Order — Ruling  on  Demurrer.  An  order  sus- 
taining a  demurrer  is  not  an  appealable  one. — Padley  v, 
Oregg 322 

19.  Same — Vacating  Judgment.  An  order  vacating  a  judg- 
ment is  not  appealable  under  any  of  the  provisions  of 
Bal.  Code,  S  6500,  authorizing  the  right  of  appeal. — Nel- 
son V.  Denny , 327 

20.  Statement  of  Facts — Time  of  Filing.  A  statement  of 
facts  will  be  stricken  on  appeal  where  it  was  not  served 
within  thirty  days  after  the  entry  of  judgment,  and  no 
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Bxtension  of  time  had  been  granted  appellant  therefot. — 
State  V,  Land€8 '. .  8tt 

21.  Dismisaal — Notice  of  Appeal  Prior  to  Judgment.  Where 
notice  of  appeal  in  a  criminal  action  is  given  upon  the 
denial  by  the  court  to  grant  a  motion  for  a  new  trial  and 
before  the  entry  of  Judgment,  the  appeal  must  be  dis- 
missed, as  not  having  been  taken  from,  an  appealable 
order.— /d 326 

S2.  Defective  Pleadinff — When  Not  Ground  for  ReversoL 
Under  Bal.  Code,  9  4957,  which  directs  the  supreme  court 
to  disregard  any  ef ror  or  defect  which  does  not  affect  a 
substantial  right  of  the  adverse  party,  and  Id.,  S  6535, 
which  requires  the  court  to  determine  all  causes  on  ap- 
peal upon  the  merits  thereof,  disregarding  all  technicali- 
ties, and  to  consider  all  amendments. which  could  have 
been  made  as  made,  a  cause  will  not  be  reversed,  after  a 
trial  upon  the  merits,  merely  for  the  reason  that  the 
cause  of  action  was  defectively  stated,  when  there  is  no 
showing  of  substantial  injury  resultmg  to  appellant  on 
account  thereof. — Qreen  v,  Tidball 338 

28.  Sufficiency  of  Evidence — Fraudulent  Conveyances.  The 
verdict  of  a  Jury  finding  that  an  assignment  of  a  claim 
due  was  made  with  intent  to  defraud  the  creditors  of  the 
assignor  will  not  be  disturbed,  although  there  is  no  di- 
rect evidence  thereof,  if  such  intent  may  reasonably  be 
inferred  from  the  circumstances  surrounding  the  trans- 
action.— Bausman  v.  Cameron 352 

24.  Dismissal — Delay  in  Filing  Briefs  and  Transmitting  Rec- 
ord. An  appeal  will  not  be  dismissed  merely  for  delay  in 
serving  and  filing  briefs  or  in  the  transmission  of  the  rec- 
ord to  the  supreme  court  within  the  time  limited  by  law, 
when  there  is  no  showing  of  prejudice  to  respondents  by 
I'eason  of  the  delay. — Qay  v.  New  Whatcom 

25.  Appealable  Order — Order  Dissolving  Attachment.  An 
order  discharging  an  attachment  is  not  appealable  under 
Laws  1893,  p.  119,  S  1  (Bal.  Code,  §  6500),  which  specially 
provides  for  an  appeal  from  an  order  refusing  to  diflh 
charge  an  attachment,  but  makes  no  provision  for  an 
appeal  from  an  order  discharging  an  attachment;  nor  is 
it  applicable  under  the  subdivision  of  that  section,  which 
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permits  appeal  Xrom  any  order  affecting  a  substantia} 
right  by  preyentlng  a  final  judgment  therein  or  discon-; 
tinues  the  action. — Spokane  Dry  Goods  Co.  v,  Fritz 438 

26.  Objections  Not  Urged  Below.  Where  objection  was  not 
raised  in  the  lower  court  that  defendant  had  no  right  to 
interpose  by  answer  the  same  defense  that  had  been 
overruled  on  demurrer,  it  cannot  be  urged  on  appeal. — 
Bhephard  v.  Gove 492 

27.  Dismissal — Delay  in  Filing  Transcript.  An  appeal  will 
not  be  dismissed  on  the  ground  that  appellant  had  filed 
his  brief  before  filing  his  transcript,  coatrary  to  the  pro- 
Yislon  of  Laws  1901,  p.  29,  S  2,  which  requires  the  tran- 
script  to  be  certified  and  filed  at  or  before  the  senring 
and  filing  of  appellant's  opening  brief,  where  the  motion 
is  not  made  until  after  the  record  has  been  supplied. — 
Raymond  v.  Bales <« . . .  498 

28.  Harmless  Error — Tender  of  Bill  of  Sale  on  Trial,  In  an 
action  to  recover  the  price  of  a  vessel  which  defendant 
had  contracted  to  purchase,  the  action  of  the  court  fn  per- 
mitting plaintitt  to  tender  a  bill  of  sale  at  the  trial  and 
file  the  same  in  court  was  not  prejudicial,  where  the  bill 
of.  sale  had  been  tendered  at  the  time  of  the  offer  to  de- 
liver the  vessel  and  the  refusal  to  accept  tender  at  that 
time  was  merely  an  incident  of  tbe  refusal  to  receive  the 
delivery  of  the  vessel. — Wyatt  v.  Heman ^  < .  .tt8 

29.  Ampymt  in  Controversy — Judgment  Against  Cfamishea,  ; 
Where  the  pleadings  in  an  action  against  a  garnishee  tfSL 
to  show  the  amount  claimed  to  be  due  from  the  garnishee 
$9  the  principal  debtor,  and  the  amount  cannot  be  in  Any 
way  determined  from  the  record,  the  findings  of  the 
trial  court  as  to  the  amount  of  such  Indebtedness  are 
controlling,  and  where  the  amount  is  thereby  shown  tp 
be  below  $200,  an  appeal  will  be  dismissed,  although,  the 
amottut  in  controversy  in  the  original  action,  to  which 
the  garnishment  proceeding  is  auxiliary,  may  be  in  ezr 
cess  of  1200. — Schreiner  v.  Smel 558 

M.  Judgment  Without  Findings  by  Court— Failure  to  Obfe^ 
— Effect.  The  actioa  of  the  court  in  rendering  judgment 
in  a  cause  tried  by  it,  without  making  findings  ot  fapt  ox 
eoBcl^sions  of  law,  cannot  be  urged,  as  error  on  appeal. 
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when  the  record  does  not  discloBe  any  request  therefor, 
or  that  the  matter  was  called  to  the  court's  attention 
prior  to  the  rendition  of  Judgment. — Walsh  v.  Bushell. . .  576 

31.  SuffUsiency  of  Briefs — Failure  to  Contain  Findings  of 
Fact.  The  supreme  court  rule  which  requires  findings  of 
fact  to  be  printed  in  the  appellant's  brief  applies  only  to 
cases  where  the  findings  themselves  are  contested;  not  to 
cases  where  the  error  assigned  is  as  to  the  conclusions  of 
law  drawn  from  findings  which  are  accepted  as  correct. 

— /n  re  Seattle 602 

32.  8tay  Bond — Sufficiency.  An  appeal  bond  which  is  con- 
ditioned that  appellants  "shall  pay  all  costs  and  damages 
that  may  be  awarded  against  them  on  such  appeal  or 
dismissal  thereof,  not  exceeding  the  sum  of  $200;  and 
shall  perform  and  satisfy  any  Judgment  which  said  court 
may  make  or  order  to  be  made  or  rendered  by  the  su- 
perior court  in  case  said  Judgment  is  affirmed/'  is  clearly 
conditioned  both  as  an  appeal  and  a  stay  bond,  and  is  in- 
sufficient when  the  penalty  is  not  in  a  sum  doable  the 
amount  of  the  Judgment,  and  |200  additional. — He%Ditt  v. 
Lansdale    61S 

See  Costs;  Criminal  Law,  2;  Judgment,  1,  4;  Re- 
view, Writ  of,  1,  2. 

ASSIGNMENTS. 

1.  agitable  Assignment — Order  Upon  City  for  Funds  Due 
Under  Contract  for  Public  Works,  Where  a  contractor 
for  the  construction  of  water  works  for  a  city  gives  an 
order  upon  the  city  for  the  payment  to  a  third  person  of 
a  certain  sum  out  of  any  moneys  due  or  to  become  due 
under  his  contract  with  the  city,  such  order,  when  filed 
with  the  proper  accounting  officer  of  the  city,  constitutes 
an  equitable  assignment  of  any  of  the  funds  in  the  pos- 
session of  the  city  belonging  to  the  contractor. — Dicker'^ 
son  V.  Spokane 292 

2.  Same — ^Action  On — Sufficiency  of  Complaint.  In  an 
action  upon  such  equitable  assignment,  the  complaint  is 
proof  against  general  demurrer,  when  it  sets  up  the  writ- 
ten order,  which  in  itself  imports  a  consideration,  sup- 
ported by  the  averment  that  it  was  given  in  payment  for 
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labor  performed  by  plaintiff;  and  that  it  was  delivered 
to  the  comptroller  of  the  city  and  payment  demanded, 
bttt  that  said  officer  retained  the  order  and  BUbeequently 
settled  with  the  maker  thereof  in  full,  without  paying 
plaintiff  any  part  of  the  sum  due  him. — Id 29S 

3.  8am^^Reli€f  in  AotUm  at  Law.  Under  the  system  of 
code  procedure,  whereby  the  distinction  between  actions 
at  law  and  suits  in  equity  is  abolished,  an  action  at  law 
is  maintainable  upon  an  equitable  assignment. — Id 29S 

See  Building  and  Loan  Assooiations;  Contbaots,  1; 
Judgment,   1:    Landlord   and  Tenant,   2;    Taxap 

TION,  8. 

ATTACHMENT.    See  Appeal,  26. 

ATTORNEY  AND  CLIENT. 

Knowledge  of  Attorney  Constitutes  Notice  to  Client.  The 
fact  that  an  attorney  does  not  inform  his  client  of  knowl- 
edge on  his  part  indicating  fraud  on  the  part  of  defend- 
ant would  not  be  ground  for  the  client's  asserting  want 
of  constructive  notice  on  his  part,  when  there  is  no 
showing  of  collusion  between  such  attorney  and  the  ad- 
verse party. — Deering  v,  Holoowib 688 

See  Appeal*  13;  Limitation  of  Actions,  15;  Munici- 
pal C0SPOKATION8,  4. 

ATTORNEY'S  FEES.  See  Divobce,  2;  Injunction,  2,  3; 
Logs  and  Logging. 

BANKS  AND  BANKING.     See  Taxation,  1,  2. 

BONDS.  See  Appeal,  8,  11,  82;  Eminent  Domain;  Judg- 
ment, 1;  Limitation  of  Aotions,  10;  Municipal 
Ck>aP0BATi0Ns,  10,  20,  21;    Shebiffs  and  CoNfirrA- 


BOUNDARIBS.    See  Municipal  Coepobations,  7;  Tide  Lands. 

BROKERS. 

Commissions — Recovery  of  Damages  for  Purchaser's  Breach 
of  Contract,  A  real  estate  broker  who  has  procured  a 
contract  of  sale  to  be  entered  into  between  the  owner  of 
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land  and  a  prospective  purchaaer  may  maintain  an 
action  for  damacee  for  the  loss  of  his  commissions 
against  the  purchaser  for  failure  to  carry  out  such  con- 
tract,  although  the  broker  had  agreed  to  look  to  the 
vendor  for  his  commissions. — Livermore  v.  Crane 521 

BUILDING  AND  LOAN  ASSOCIATIONS. 

Loans  to  Members — Nature  of  Contract — Rights  of  Assignee. 
Since  the  contract  between  a  building  and  loan  associ- 
ation and  one  of  its  members  is  merely  one  of  borrow- 
ing and  lending  money,  no  matter  by  what  name  called, 
an  assignee  of  the  contract,  although  agreeing  in  his 
acceptance  of  the  assignment  to  perform  the  conditions 
of  the  contract  according  to  its  terms,  is  not  thereby 
estopped  from  claiming  that  the  payments  made  on  stock, 
lines,  penalties  and  interest  fully  liquidated  the  loan,  in- 
asmuch as  he  performed  the  conditions  of  the  contract 
according  to  its  terms  when  the  loan  was  paid  in  fulL 
United  States  Savings  A  Loan  Association  v.  Parr 115 

OBRTIORARI.    See  Review,  Wbit  of. 

CHARITIES. 

.  1.  Statute  of  Uses— Application  to  Charitable  Trusts,  The 
statute  of  uses  (27  Hen.  VIII..  ch.  10),  which  provides 
that  title  conveyed  in  trust  passes  no  estate  to  the  trustee, 
but  vests  at  once  in  the  cestui  que  trust,  has  no  appllca- 
ticm  to  a  devise  for  public  charitable  uses. — In  re  Stew- 
art's Estate SS 

2.  CJMritable  Uses— Devise  for  Sectarian  School.  A  be- 
quest was  for  charitable  uses,  where  the  devise  was  to 
trustee,  in  trust  "for  the  proposed  Congregational  Acad- 
emy, in  or  near  the  city  of  Spokane,  Washington,  con- 
templated to  be  started  and  equipped  by  or  under  the 
auspices  of  the  Congregational  Churches,"  and.  In  case  it 
should  not  be  incorporated,  then  the  property  should  go 
to  the  same  trustees,  "in  trust  for  sudi  other  charitable 
purpose  and  uses  as  they  may  see  fit." — Id U 

8.  Uncertain  Charitable  Purpose — Effect  of  Designation  of 
TYustee.  A  devise  of  property  to  certain  trustees,  giv- 
ing them  power  to  use  the  bequest  for  such  charitable 
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purposes  and  uses  as  they  in  their  discretion  may  see  fit 
is  not  void  on  the  ground  of  uncertainty  or  indefiniteness 
either  as  to  the  objects  to  be  accomplished  or  as  to  the 
beneficiary.— id. 32 

4.  Trusts — Jurisdiction  of  Equity,  Courts  of  equity  take 
cognisance  of  trusts  for  charitable  uses  under  their  in- 
herent original  Jurisdiction  of  all  trusts,  regardless  of 
whether  the  statute  of  charitable  uses,  known  as  43  Eliz. 
ch.  4,  has  been  specifically  adopted. — Id 82 

CHATTEL  MORTGAGES. 

Foreclosure  hy  Notice — Authority  of  Constable,  A  constable 
has  no  authority  to  foreclose  a  chattel  mortgage  by  notice 
and  sale  under  the  terms  of  Bal.  Code,  99  B871,  6872, 
which  provide  that  such  mortgages  may  be  foreclosed 
by  the  service  of  the  prescribed  notice  by  the  "sheriff  or 
other  proper  ofllcer",  and  that  "such  notice  shall  be  suf- 
ficient authority  for  the  officer  to  take  such  property  into 
his  immediate  possession.'' — Jacobson  v.  Aberdeen  Pack- 
ing Co  •••••; 1^' 

COMMUNITY  PROPERTY.     See  Prauduucwt  Convstancbs, 
1;  Witnesses,  1. 

CONSTITUTIONAL  LAW. 

» 

Due  Process  of  Law — Laborer's  Lien  on  Land  Benefited  by 
Street  Improvement.  Bal.  Code,  9  6902,  which  gives  a 
lien  upon  real  property  to  any  pennon  who,  at  the  request 
of  the  owner,  clears,  grades,  fills  in  or  otherwise  im- 
proves any  street  or  road  in  front  of  or  adjoining  the 
same  for  labor  performed  or  materials  furnished  for 
such  purpose,  is  not  unconstitutional  on  the  ground  of 
depriving  the  owner  of  his  property  without  due  process 
of  law. — Young  v.  Borzone 4 

See  Divorce,  3;   BicnnciTT  Dokain;   Municipal  CoB' 
poBATiONs,  Ml;  Statutes,  2,  6. 

CONTBMPT. 

1.  Sufficiency  of  Affidavit  Charging  Contempt,  Under  Bal. 
bode,  9  6801,  which  provides  that,  when  a  contempt  is 
not  committed  in  the  immediate  presence  of  the  couict^ 
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the  facts  constitutlns  the  contempt  must  be  shown  by  aa 
aAdftvit  presented  to  the  court,  the  court  cannot  assume 
jurisdiction  of  a  contempt  proceeding:  upon  an  affidaTit 
reciting  that  a  certain  newspaper  contained  statements 
showing  that  defendant  was  guilty  of  the  contempt 
charged. — State  v.  Oanutt €8 

2.  Refusal  to  Perform  Order  of  Court — ImprUonment. 
Under  Bal.  Code,  §  5808,  which  provides  that  where  con- 
tempt consists  in  the  omission  or  refusal  to  perform  an 
act  which  is  in  defendant's  power  to  perform,  he  may  be 
imprisoned  until  he  shall  have  performed  it,  a  defendant 
who  refuses  to  pay  a  decree  of  alimony  awarded  against 
him  may  be  imprisoned  for  contempt  without  being  cited 
therefor,  when  he  is  personally  before  the  court  and  it 
appears  that  he  has  money  In  his  possession  and  under 
his  control  with  which  to  pay  the  same. — In  re  Cave. ...  21S 

3.  Removing  Person  From  Custody  of  Court.  Where  a 
father,  pending  habeas  corpus  proceedings  by  the  mother 
to  obtain  possession  of  their  child  from  the  custodian 
with  whom  it  had  been  placed  by  the  father,  takes  such 
child  away  from  the  person  whom  he  had  constituted 
custodian  and  who  had  been  permitted  by  the  court  to 
retain  custody  pending  the  habeas  corpus  proceedings, 
the  father  is  guilty  of  technical  contempt,  when  he 
knew,  or  was  aware  of  enough  to  hnye  put  him  on  in- 
quiry, that  the  possession  originally  authorised  by  him 
had  shifted  from  an  indlTidua!  custody  to  the  custody  of 
the  court. — In  re  Orant ill 

See  DxTOBCE,  6. 

CONTRACTS. 

1.  Construction — Street  Imjtrovements — Work  Done  fty  Pri- 
vate Contract.  Where  a  contract  was  made  between 
abutting  property  owners  and  a  contractor  for  the  im- 
provement of  a  certain  street,  "according  to  the  plans 
and  specifications  of  the  city  engineer,"  the  fact  that 
the  specifications  were  drawn  up  on  a  printed  form  naed 
by  the  city  in  advertising  for  proposals  for  the  improve- 
ment of  streets,  would  not  constitute  portions  of  such 
printed  form,  other  than  that  providing  for  the  working 
details,  a  part  of  the  contract,  and  consequently  the  con- 
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tractor  would  not  be  bound  by  proyislons  therein  forbld- 
dlnir  the  assignment  of  his  contract  without  the  consent 
of  the  board  of  public  works,  and  providing  liquidated 
damages  for  failure  to  complete  the  work  within  a 
designated  time. — Young  v.  Borzone 4 

2.  Re9ciB9ion  of  Contract — Fraudulent  Representations,  An 
action  for  the  rescission  of  a  contract  of  sale  on  the 
ground  of  deceit  cannot  be  maintained,  where  the  parties 
were  dealing  at  arm's  length  and  the  representations 
alleged  to  be  fraudulent  were  concerning  facts  of  which 
the  purchaser  had  ample  opportunity  to  Inform  herself  as 
to  their  truth  or  falsity,  but  neglected  to  avail  herstff 
thereof.— Walsli  v,  Bushell 576 

3.  Interpretation  of  Written  Contract — When  Question  for 
Jury.  An  instruction  that  all  contracts,  whether  written 
or  oral,  that  have  been  introduced  in  this  case,  are  before 
the  Jury  for  their  consideration  and  interpretation,  is  not 
erroneous  on  the  ground  of  violating  the  rule  that  con- 
tracts are  to  be  construed  by  the  court,  where  the  evi* 
dence  shows  there  are  disputes  as  to  the  Intentions  of 
tli9  parties  to  the  written  agreement,  and  questions  of 
rescission  by  disputed  oral  agreements.— (7ars^eiM  v. 
Earles *  676 

See  Alisbation  or  iKsrauMENTs;  Buildi5q  and  Loan 
Associations;  Damaoks. 

CONYBRSION.    See  Tbover  and  Conversion. 

CORPORATIONS. 

1.  Insolvency — Fraudulent  Execution  Sale — Purchase  by  DU 
rector— Action  to  Bet  Aside^Sufflciency  of  Complaint. 
An  alleged  fraudulent  sale  on  execution  of  the  real  estate 
of  an  insolvent  corporation  to  one  of  its  directors  and  of- 
ficers will  not  be  set  aside  upon  a  complaint  attacking  it, 
where  it  appears  from  the  complaint  itself  not  only  that 
the  sale  was  duly  confirmed  by  the  court,  without  any- 
thing negativing  plaintilTs  knowledge  of  the  fraud  at  the 
time  of  the  confirmation,  but  that  plaintiff  as  a  Judgment 
creditor  had  received  the  proceeds  of  the  sale  and  thereby 

In  effect  affirmed  its  validity. — Potvin  v.  Denny  Hotel  Co..  309 

2.  Bame,  A  complaint  in  an  action  asking  a  personal  Judg- 
ment against  a  director  and  officer  of  an  insolvent  cor- 
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poration,  on  the  ground  that  he  had  procured  a  fraud- 
ulent Bale  on  execution  of  the  corporate  realty  to  him- 
self at  a  grossly  Inadequate  price,  does  not  state  facts  suf- 
ficient when  the  complaint  alleges  that  he  still  holds  the 
property  so  purchased  by  him  for  the  benefit  of  himself 
and  his  associates,  since  the  proper  remedy  in  such  case, 
where  the  director  has  not  converted  the  corporate  prop- 
erty to  his  own  use  or  diverted  it  to  other  uses  than  the 
payment  of  corporate  debts,  would  be  an  action  to  set 
aside  the  transfer.— W 8W 

3.  Baffi&^Fraiudulent  Oonveyanoet — Bight  of  Lien  Holder  to 
Complain,  One  who  holds  a  judgment  lien  upon  real 
property  of  a  corporation  cannot  complain  of  a  fraud' 
ulent  conveyance  of  the  premises,  to  an  officer  thereof, 
since  it  is  necessarily  made  subject  to  his  lien,  which  re- 
mains unimpaired,  even  though  the  transfer  is  fraudulent 

as  to  other  creditors. — Id .309 

4.  Same — Transfer  of  Corporate  Assets  to  Director^-IMM^ 
ity  of  Orantee.  Where  the  personal  property  of  an  in- 
solvent corporation  has  been  transferred  to  a  director  for 
the  purpose  of  placing  it  beyond  the  reach  of  creditors, 
a  judgment  creditor  Is  entitled  to  recover  its  value  from 
the  grantee.— -/d 3M 

6.  Conversion  of  Assets  tnf  Officers — Personal  LiafHlitjf  to 
Creditors,  The  general  offlcen  of  a  corporation  who  di- 
rect its  business  cannot  use  %he  corporate  name  and  . 
property  for  their  individual  enterprises,  and  avoid  an- 
swering peraonally  to  the  creditora  of  the  corporation, 
or  others  who  are  injured  by  their  misfeasance. — Morris 
son  V,  Blue  Star  Navigation  Co 641 

6.  8ame~'Action  for  Conversion— Parties  Defendant,  In  tai 
action  for  fraudulent  converaion  against  the  president 
uid  general  manager  of  a  corporation,  the  ftiilure  to  Join 
as  a  party  defendant  another  who  was  alleged  to  have 
engaged  in  the  misappropriation  of  the  funds  and  to 
have  received  a  proportion  thereof,  is  not  ground  for  de- 
murrer, since  recovery  may  be  had  against  one  or  all  of 
the  wrongdoera. — Id 541 

* 

See  ExKotxTiON,  2;  Gabnishicent;  Pbocess;  Rbceiv- 
KBs;  Taxation,  1,  2. 
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COSTS. 

Coats  on  Appeal^^BriefS'^Duplication  of  Matter.  Where 
appellant  has  printed  in  his  openingr  brief s  the  findings  of 
fact  made  by  the  court,  the  respondent,  though  prevailing 
on  the  appeal,  is  not  entitled  to  have  costs  taxed  in  his 
favor  for  that  portion  of  his  brief  in  which  he  reprints 
the  findings  of  fact. — Deering  v.  Holcomh 68S 

See  Divorce,  2;  Loos  Ain>  LoGonre;  Tendkb,  2. 

OOUKTS. 

Extra  Territorial  Jurisdiction.  A  court  of  one  state  has  no 
jurisdiction  of  an  action  whose  subject  matter  involves 
primarily  the  right  of  possession  of  a  mining  claim  in  an- 
other state,  although  the  necessary  parties  are  before  it, 
where  the  possession  is  not  incidental  to  the  enforcement 
of  a  contract,  or  of  a  trust,  or  of  relief  from  fraud,  since 
it  is  only  in  cases  involving  equitable  principles  that  a 
court  can  adjudicate  upon  property  lyin^  beyond  its  terri- 
tory or  Jurisdiction. — Lindstey  v.  Union  Silver  Star  Min- 
ing  Co 801 

COVENANTS. 

Covenant  Against  Incumbrances — Assessment  for  Local  7m- 
provements.  Where  a  street  improvement  has  been  made 
by  a  city  under  its  charter  powers,  and  a  benefit  thereby 
conferred  upon  abutting  property,  the  right  which  the 
city  has  to  levy  an  assessment  against  puch  property  to 
pay  therefor  constitutes  an  incumbrance  within  the  mean- 
ing of  a  covenant  against  incumbrances  in  a  deed  con- 
veying such  land. — Green  v.  Tidball 838 

See  Plbading,  5. 

CREDITOR'S  SUIT. 

Creditor's  Bill — Parties.  A  creditor's  bill  is  not  demurrable 
because  brought  by  one  creditor  in  his  own  behalf  alone, 
although  it  mentions  other  creditors  and  contains  no  in- 
vitation to  them  to  Join. — Morrison  v.  Blue  Star  Naviga- 
tion Co 541 
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CRIMINAL  LAW. 

1.  Homicide'^In$truction» — HarmleMs  Error,  Where  a  court 
has  fully  and  clearly  charged  the  jury  upon  the  subject  of 
the  character  of  premeditation  and  deliberation  required 
under  the  law  to  constitute  murder  in  the  first  degree, 
the  subsequent  use  of  an  inapt  and  meaningless  word,  in 
defining  to  the  jury  the  meaning  of  the  terms  ^'premedi- 
tation"  and  "deliberation/'  would  not  constitute  rerersi- 
ble  error. — State  v.  Farris 20S 

2.  Stay  of  Execution  Effected  by  Appeal.  Under  Bal.  Code, 
S  6529,  which  provides  that  "an  appeal  by  a  defendant  in 
a  criminal  action  shall  stay  the  execution  of  the  judg- 
ment of  conviction/*  a  defendant  who  has  been  trans- 
j>orted  to  the  penitentiary  and  delivered  to  the  warden 
under  a  judgment  of  conviction  is  entitled,  where  he 
gives  notice  of  appeal  subsequent  to  his  imprisonment  in 
the  penitentiary,  to  be  returned  to  the  jail  of  the  county 
in  which  he  was  convicted,  and  there  detained,  or  re^ 
leased  on  ball,  if  the  offense  be  bailable,  pending  the  de- 
termination of  his  appeal. — In  re  Norris 323 

3.  Incompetency  of  Prosecuting  Witness.  On  appeal  in  a 
criminal  case,  the  testimony  of  the  prosecuting  witness 
cannot  be  considered,  where  the  record  shows  that  on 
the  same  day  the  verdict  was  returned  he  was  duly  ad- 
judged to  be  an  insane  person,  since  the  presumption 
arises  that  he  was  in  the  same  condition  on  the  witness 
stand  and  therefore  incompetent  as  a  witness. — State  v. 
Smith 3S4 

4.  Evidence — Declarations  as  Res  Qestae.  The  declaration 
of  a  person  alleged  to  have  been  robbed,  made  almost  im- 
mediately after  the  time  of  the  alleged  offense,  is  com- 
petent as  a  part  of  the  rea  gestae. — Id 354 

6.  Special  Counsel  for  Prosecution.  The  allowance  of  spe- 
cial counsel  to  aid  the  prosecuting  attorney  in  the  prose- 
cution of  a  case  is  a  matter  within  the  discretion  of  the 
trial  court  and  will  not  be  interfered  with  in  the  absence 
of  a  showing  of  abuse  of  such  discretion. — State  v. 
Hoshor 643 

6.  Instructions — Reasonable  Doubt.  The  fact  that  one  of 
the  instructions  of  the  court  in  a  criminal  prosecution 
seems  to  cast  the  burden  of  proof  on  defendant  in  refer- 
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ence  to  a  material  issue  is  not  prejudicial,  when  other 
instructions  dearly  show  that  if  the  evidence  raises  a 
reasonable  doubt  as  to  that  particular  in  the  minds  of 
the  Jury  they  should  acquit.— /d 643 

7.  Same—'CrediWity  of  Witnesses.  In  a  criminal  prosecu- 
tion the  court  may  properly  charge  the  Jury  that  it  is 
their  duty  to  determine,  from  the  appearance  and  de- 
meanor of  the  witnesses,  their  apparent  candor  or  laclc 
of  it»  their  bias  or  prejudice  for  or  against  the  defendant, 
their  apparent  intelligence  or  lack  of  it,  their  interest  In 
the  result  of  the  case,  and  all  their  surrounding  circum- 
stances, what  witnesses  are  most  worthy  of  credit  and 
give  credit  accordingly. — Id 643 

See  Appeal,  21;  Blections,  2;  Bmbezzlement ;  Jury; 
Labcent. 

DAMAGES. 

Liquidated  Damages.  Although  a  contract  for  a  street  im- 
provement provides  for  its  completion  by  a  given  date, 
damages  by  reason  of  failure  to  perform  are  not  recover- 
able, in  the  absence  of  a  provision  for  liquidated  dam- 
ages, or  where  no  facts  are  pleaded  and  proved  showing 
the  accrual  of  injury,  because  of  such  failure. — Young  v. 
Borzone 4 

See  Brokebs;  Injunction.  1-4;  Municipal  Cobfoba- 
TioNS,  22;  Pabent  and  Child,  1-4;  Set-Off  and 
Countebclaim;  Tboveb  and  Conversion,  3. 

DEATH  BY  WRONGFUL  ACT, 

Action  hy  Widow  and  Child — Limitations.  Under  Bal. 
Code,  S  4828,  which  allows  the  heirs  or  personal  repre- 
sentatives of  one  whose  death  is  caused  by  the  wrong- 
ful act  or  neglect  of  another  to  maintain  an  action  for 
damages  against  the  person  causing  death,  and  under 
Bal.  Code,  S  4800,  which  limits  the  commencement  of 
actions  for  any  Injury  to  the  person  or  rights  of  another 
to  a  period  of  three  years  after  the  cause  of  such  action 
shall  have  accrued,  the  widow  and  minor  children  of  one 
whose  death  is  caused  by  the  wrongful  act  of  another 
have  a   right  of  action   therefor   which   may   be  com- 


720  INDEX— Vol.  26. 


DBATH  BY  WRONGFUL  ACT— Continuisd. 

menced  at  any  time  within  three  yearo  from  the  injury. 
--Rohinson  v.  Baltimore  d  Seattle  U.  d  R.  Co 484 

DEEDS.     See  Evidence,  1. 

DIVORCE. 

1.  Continuing  Alimony — Reduction  to  Cfross  8um — Foreclos- 
ure of  Lien.  A  decree  for  continuing  monthly  alimony 
awarded  the  wife  for  the  support  of  minor  children  upon 
granting  her  a  divorce,  which  made  such  award  a  Hen 
upon  certain  described  premises,  may  be  foreclosed  upon 
the  failure  of  the  husband  to  make  any  of  such  pay- 
ments, the  value  of  such  continuing  alimony  reduced  to 
a  gross  sum  and  the  premises  sold  to  satisfy  the  lien. — 
Trumhle  v,  Trumble ISS 

2.  Same — Attorney  Fees.  Where  there  was  no  provision  in 
a  decree  awarding  divorce  and  alimony  authorizing  the 
enforcement  of  a  lien  for  attorney  fees  upon  foreclosure 
of  the  Hen  for  alimony,  plaintiff  in  such  a  case  would  be 
entitled  only  to  the  statutory  attorney  fee  authorized  by 
Bal.  Code,  §  5165,  which  allows  to  the  prevailing  party 
certain  sums  by  way  of  indemnity,  which  are  termed 
costs. — Id. Its 

3.  Award  of  Alimony — Not  a  Debt.  A  decree  or  order  for 
alimony  in  a  divorce  proceeding  is  not  a  debt  within  the 
meaning  of  the  constitutional  inhibition  forbidding  im- 
prisonment for  debt. — In  re  Cave 218 

4.  Same — Permanent  Alimony.  Although  the  statutes  do 
not  in  express  terms  authorize  the  awarding  of  perma- 
nent alimony,  yet  the  power  to  do  so  is  conferred  upon 
the  courts  under  the  terms  of  Bal.  Code,  §  5723,  which 
provides  that  "in  granting  a  divorce,  the  court  shall  also 
make  such  disposition  of  the  property  of  the  parties  as 
shall  appear  Just  and  equitable,  having  regard  to  the  re- 
spective merits  of  the  parties,  and  to  the  condition  in 
which  they  will  be  left  by  such  divorce,  and  to  the  party 
through  whom  the  property  was  acquired,  and  to  the  bur- 
dens  imposed  upon  it  for  the  benefit  of  the  children,  and 
shall  make  provision  for  the  guardianship,  custody,  and 
support  and  education  of  the  minor  children  of  such 
marriage." — Id 813 
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5.  Same — Review  of  Error  in  Collateral  Proceeding,  Error 
of  the  court.  If  any,  In  awarding  alimony  cannot  be  re- 
viewed in  habeas  corpus  proceedings  brought  by  the  de- 
fendant who  had  been  imprisoned  for  contempt  for  fail- 
ure to  perform  the  decree,  where  the  court  had  Jurisdic- 
tion both  of  the  persons  and  property  of  the  parties  in 
the  action  for  dirorce. — Id 218 

6.  Same — Enforcement  hy  Attachment,  Under  the  inherent 
power  of  a  court  to  enforce  its  decrees  and  orders  ac- 
cording to  its  equity  powers,  a  decree  for  alimony  may  be 
enforced  by  attachment  for  contempt,  even  in  the  ab- 
sence of  a  statute  authorizing  such  procedure. — Id 213 

See  Appeal,  8,  9;  Contempt,  2. 
EASEMENTS.    See  Highways,  2. 
EJECTMENT.    See  Public  Lands,  3. 

ELECTION  OF  REMEDIES. 

Equitable  Lien — Estoppel  hy  Election  of  Legal  Remedy, 
Where  a  mortgagee  after  foreclosure  and  sale  of  the 
mortgaged  premises  attempts  to  realize  on  a  deficiency 
judgment  by  issuance  of  execution  thereon  and  sale  of 
the  debtor's  homestead,  he  has  elected  his  remedy  at  law, 
and  he  is  estopped  from  claiming  an  equitable  lien  on 
the  homestead  by  reason  of  its  purchase  with  the  pro- 
ceeds of  waste  committed  upon  the  mortgaged  premises. 
— Harding  v,  Atlantic  Trust  Co 536 

ELECTIONS. 

1.  Contest'-Jwrisdiction  of  City  Council.  Art.  18,  S  9,  of 
the  freeholders'  charter  of  the  city  of  Seattle,  which 
provides  that  the  city  council  shall  decide  all  questions 
as  to  the  qualification  and  election  of  its  own  members,  in 
all  cases  of  contested  elections,  is  invalid,  since  no  con- 
stitutional nor  statutory  provision  authorizes  cities  of 
the  first  class  to  assume  Jurisdiction  of  contested  elec- 
tions nor  empowers  cities  to  confer  such  jurisdiction 
upon  the  tribunals  of  any  character. — State  ex  rel.  Navin 
V.  Weir 501 

46 — 26  WASH. 
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2.  Influencing  Voters — Sufficiency  of  Evidence,  In  a  prose- 
cution for  corruptly  influencing  a  voter,  under  Bal.  Code, 
9  7421,  which  prohibits  the  attempt  to  influence  any  per- 
son, directly  or  indirectly,  by  menace  or  other  corrupt 
means,  in  giving  or  refusing  to  give  his  vote,  the  con- 
viction of  defendant  Is  warranted,  where  the  evidence 
shows  that  the  defendant,  who  was  a  judge  of  election, 
gave  a  slip  of  paper  to  a  voter  at  the  latter's  request.  Indi- 
cating that  the  voter  was  "all  right,"  upon  the  surren- 
der of  which  slip  of  paper  to  a  third  person  outside  the 
polls  a  sum  of  money  was  given  to  the  voter,  and  that  the 
defendant  was  with  the  voter  in  the  voting  booth  at  the 
time  the  latter  marked  his  ballot,  at  the  voter's  request  for 
instructions  in  regard  thereto,  but  defendant  did  not  ask 
the  voter  to  vote  any  particular  ticket,  merely  telling 
him  that  an  "X"  at  the  top  of  the  national  ticket  voted 
the  whole  ticket,  and  showing  how  to  mark  the  ballot  in 
order  to  vote  the  ticket  from  governor  down;  there  be- 
ing no  evidence  of  any  relationship  or  conspiracy  be- 
tween the  defendant  and  the  person  giving  the  voter 
money,  or  that  the  voter  knew  the  object  of  the  slip  of 
paper  at  the  time  he  procured  it,  his  actions  in  the  mat- 
ter being  at  the  request  of  parties  not  in  collusion  with 
defendant,  but  who  were  attempting  to  discover  corrup- 
tion in  the  election. — State  v.  Milby Wl 

EMBEZZLEMENT. 

1.  Insufficiency  of  Information,  An  information  which 
charges  that  on  a  certain  date,  in  King  county,  defend- 
ant, being  then  and  there  the  agent  of  another,  was  in- 
trusted with  a  certain  sum  of  money  on  account  of  his 
principal  and  took  into  his  possession  such  sum  for  and 
on  account  of  this  principal,  and  afterwards  did  fail  to 
account  to  said  principal  for  the  s&me,  and  did  then  and 
there  unlawfully,  etc.,  take,  embezzle  and  convert  same 
to  his  own  use,  sufficiently  states  the  time  when  and 
place  where  the  money  was  embezzled. — State  v,  Hoshor,.  M 

2.  Same — Variance.  Under  an  information  charging  de- 
fendant with  the  embezzlement  of  money,  proof  that  de- 
fendant was  intrusted  with  a  check,  instead  of  money, 
which  check  was  afterwards  cashed  by  him,  would  not 
constitute  a  variance,  since  the  check  is  merely  the  in- 
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strumentality  by  which  the  money  of  the  prosecuting 
witness  was  transferred  from  his  possession  to  defend- 
ant.— Jd 643 

3.  Bame — Joint  Ownership,  In  a  prosecution  under  an  in- 
formation charging  defendant  with  embezzling  $2t),500, 
which  sum  the  evidence  showed  had  been  paid  him  In 
one  check,  a  portion  for  himself  and  another  portion  in 
trust  for  certain  purposes,  defendant  is  not  entitled  to  a 
discharge  on  the  theory  of  his  being  a  joint  owner  In 
the  whole  sum,  under  an  instruction  charging  the  Jury 
"that  the  defendant  had  such  an  Interest  In  |8,100  of  the 
120,500  that  you  cannot  find  the  defendant  guilty  for  re- 
taining said  sum  of  |8,100,  and  you  should  confine  your 
consideration  to  that  portion  of  the  $20,500  in  excess  of 
said  sum  of  |8,100,"  since  the  payment  of  the  money  in 
one  check,  but  for  different  purposes,  would  not  make 
the  defendant  a  Joint  owner  In  the  whole  sum  to  the 
extent  of  his  proportionate  share. — Id 643 

4.  Venue,  The  fact  that  defendant  was  given  a  check  In 
King  county,  which  he  deposited  to  his  credit  in  a  bank 
there,  then  went  to  Pierce  county,  drew  his  check  on  the 
King  county  bank  and  had  it  cashed  by  a  bank  in  Pierce 
county,  receiving  the  money  and  secreting  It  in  the  latter 
county  would  not  fix  the  venue  of  the  crime  in  the  lat- 
ter county,  if  the  Intent  to  convert  was  entertained  by 
the  defendant  In  the  county  in  which  he  received  the 
check,  and  it  was  In  that  county  that  he  refused  to  ao 
count  for  the  money  upon  his  return  thereto  after  having 
disposed  of  It  In  the  other  county. — Id 643 

6.  Defenses — Embezzlement  From  Wrongful  Owner.  In  a 
prosecution  for  embezzlement  it  is  no  defense  to  the 
charge  that  the  person  from  whom  the  money  was  em- 
bezzled had  himself  obtained  it  wrongfully  or  unlaw- 
fully.—/d 643 

See  Labcent. 

EMINENT  DOMAIN. 

Structures  in  Streets — Deprivation  of  Abutting  Owner  of 
Light,  Air  and  Access — Compensation.  One's  right  to 
light  and  air  and  access  necessary  to  the  use  and  posses- 
sion of  a  lot  abutting  on  a  public  street  is  property, 
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within  the  meaning  of  art  1,  S  16,  of  the  constitution, 
which  provides  that  "no  private  property  shall  be  taken 
or  damaged  for  public  or  private  use  without  Just  com- 
pensation having  been  first  made  or  paid  into  court  for 
the  owner;"  and,  under  this  constitutional  provision,  it 
would  be  error  of  the  court  to  permit  him  to  be  deprived 
thereof  upon  the  giving  of  a  bond  by  the  appropriator  to 
pay  all  damages  the  property  owner  might  sustain. — 
State  ex  rel.  Bmith  v.  Superior  Court 278 

See  Municipal  Cosfobations,  22;  Tender,  1. 

EQUITY.    See  Chabities,  4;  Election  of  Remedies;  Trusts, 
2;  Wills,  4. 

ESTOPPEL. 

Mortgage  of  Homestead  Before  Actual  Entry,  The  fact 
that  an  entryman  of  public  land  under  the  homestead  act 
mortgages  his  homestead  claim  before  actual  entry 
thereon  would  not  invalidate  the  mortgage,  since  his  act 
would  be  controlled  by  the  ordinary  rule  of  estoppel 
applicable  to  cases  of  after  acquired  title  by  one  who  had 
mortgaged  property  of  which  he  was  not  at  the  time  the 
owner. — Weber  v,  Laidler 144 

See  Building  and  Loan  Associations;  Election  of 
Reiusdies;   Limitation  of  Actions,  5;   Municipal 

Ck)BPORATIONS,  8. 

EVIDENCE. 

1.  Recitals  in  Deeds  as  to  Consideration — ConcluHveness. 
In  an  action  to  recover  a  division  of  profits  upon  the 
purchase  and  sale  of  real  estate,  the  recitals  in  the  deeds 
covering  the  purchase  and  sale  of  such  realty  must  be 
held  conclusive  of  the  amounts  given  and  received,  when 
not  shown  to  be  incorrect  or  disputed  by  other  evi- 
dence.— Marvin  v.  Yates 50 

2.  Hearsay — Knowledge  of  Earning  Capacity,  Where  a  wit- 
ness testifies,  in  an  action  to  recover  for  personal  in- 
Juries,  that  she  knows  of  her  own  knowledge  the  earning 
capacity  of  plaintiff,  and  states  what  it  is,  such  knowl- 
edge will  not  be  presumed  as  acquired  by  hearsay,  as 
against  her  positive  statement,  jnerely  because  she  does 
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not  detail  the  sources  from  which  her  knowledge  is  de- 
rived.— French  v.  Seattle  Traction  Co 264 

See  Criminal  Law,  4 ;  Forcibi^  Bntbt  and  Detainer. 
1,  3;  Master  and  Servant,  4;  Municipal  Corpora- 
tions, 13-15,  17;  Parent  and  Child,  1-4;  Replevin, 
1,  2;  Trover  and  Conversion,  1. 

EXECUTION. 

1.  Execution  Sale — Petition  to  Set  Aside — Irregularitiea 
Cured  by  Conflndation,  Where  an  execution  sale  has 
been  confirmed  without  objection  the  courts  cannot  take 
Jurisdiction  of  a  petition  to  quash  and  set  aside  the  exe- 
cution levy  and  sale,  although  attended  by  such  irregu- 
larities as  confusion  between  the  dates  of  the  sale  notices 
and  the  date  of  sale,  the  sale  of  the  land  as  an  entirety 
without  being  offered  in  parcels,  and  its  sale  for  a  larger 
amount  than  was  actually  due. — Otis  Bros,  d  Co,  v.  Nash,    89 

2.  Liability  of  Stock  for  Debts  of  Stockholders.  Under  Bal. 
Code,  §S  5398,  5406-5408,  recognizing  the  right  of  a  judg- 
ment creditor  to  garnishee  a  corporation  in  which  the 
Judgment  debtor  is  the  owner  of  shares  and  providing 
how  such  shares  may  be  sold  and  the  effect  of  such 
sale,  such  shares  may  be  sold  on  execution  to  the  extent 
of  the  Judgment  debtor's  interest,  although  neld  either 
under  a  pledge  or  a  pooling  agreement. — Hardin  v. 
White  Swan  Mining  d  Milling  Co 583 

See  Appeal,  4;  Judgment,  8;  Mandamus,  2;  Sheriffs 
AND  Constables. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Action  to  Quiet  Title — Pleading.  In  a  suit  by  executors 
of  a  testator's  estate  to  remove  the  cloud  cast  upon  the 
realty  belonging  to  the  estate  by  reason  of  defendant's 
Judgment  against  one  of  the  devisees,  an  allegation  that 
letters  testamentary  had  been  granted  to  plaintiffs  is  im- 
material, where  they  derive  their  authority  from  a  non- 
intervention will;  and  the  allegation  as  to  plaintiffs  be- 
ing executors  and  authorized  to  sue  sufficiently  appears, 
where  the  complaint,  after  setting  forth  the  will,  states 
that  plaintiffs  "duly  qualified  and  accepted  the  trust 
thereby  created  and  ever  since  have  been  and  now  are 
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the    duly    qualified    and    acting    executors." — Boyer   v. 
Ro}>in9on 117 

2.  Same — Indebtedness  of  Devisee  to  Estate — Set-Off.  Under 
the  statutes  of  this  state,  the  real  property  of  a  testator 
is  subjected  to  the  payment  of  his  simple  contract  debts, 
and  therefore  a  debt  due  from  a  devisee  can  be  retained 
from  his  portion  of  the  real  estate  by  the  executor  under 
the  doctrine  permitting  the  set-off  of  one  debt  against 
another. — Id 117 

8.  Compensation.  The  refusal  of  the  court  to  allow  an  ad- 
ministrator his  full  claim  for  services  in  the  manage- 
ment of  two  estates  Jointly  is  warranted,  where  it  ap- 
pears that  he  was  the  administrator  of  the  estates  of 
both  the  ancestor  and  the  sole  heir,  that  both  estates 
comprised  the  same  property,  that  the  same  services 
were  rendered  and  the  same  accounting  nad  in  both  of 
them,  and  that  upon  the  final  settlement  of  the  ances- 
tor's estate  he  had  been  fully  compensated  for  ail  his 
services  rendered  up  to  that  date. — In  re  Mason's  Estate.  259 

4.  Same.  The  fact  that  the  court  in  allowing  an  adminis- 
trator the  statutory  compensation  for  services  fails  to  in- 
clude the  real  property  of  the  estate  as  a  basis  from 
which  to  estimate  commissions  upon  the  amount  of  the 
estate  accounted  tor  is  not  error,  in  the  absence  of  any 
showing  as  to  the  value  of  the  land. — Id 259 

See  Trusts,  2,  3. 

EXEMPTIONS. 

Mechanics  Without  Families — Interpretation  of  Statute — 
"and"  Construed  as  **or."  A  mechanic  who  is  neither 
the  head  of  a  family  nor  a  householder  is  entitled  to  ex- 
emption from  execution  under  Bal.  Code,  S  5248,  subd.  6, 
which  exempts  "to  a  mechanic,  the  tools  and  instru- 
ments used  to  carry  on  his  trade  for  the  support  of  him- 
self and  family,  also  material  used  in  his  trade,  not  ex- 
ceeding in  value  $500  in  cOiU,"  since  the  word  "and" 
before  "family"  should  be  construed  as  "or"  for  the  rea- 
son that  in  all  tne  other  subdivisions  of  the  exemption 
statute  designating  the  class  of  persons  wno  are  exempt 
the  disjunctive  "or"  is  used,  and  there  is  nothing  in  lue 
statute    Justifying    an    interpretation    that    mechanics 
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shoula  be  subjected  to  a  different  rule  from  that  applied 
to  members  of  other  trades  and  vocations. — Oeiger  v. 
Kobilka 171 

See  Judgment,  8;  Statutes,  6. 

FISHERIES. 

Location  of  Fish  Trap — Compliance  With  Statute — Priority 
of  Claims,  The  holder  of  a  fishing  license  who  locates  a 
site  lor  a  fish  trap  or  pound  net,  but  is  unable  to  perfect 
his  location  in  accordance  with  statutory  requirements 
for  a  period  of  six  weeks  thereaiier,  though  In  the  mean- 
time using  reasonable  and  diligent  effort  to  comply  with 
the  law,  is  entitled  to  priority  over  a  subsequent  locator 
who  has  actual  notice  of  his  attempted  location,  although 
the  subsequent  locator  more  nearly  conforms  to  the  re- 
quirements of  Laws  1899,  p.  203,  §  9,  which  provides 
that  locations  for  pound  nets  or  fish  traps  shall  be  indi- 
cated by  driving  at  least  three  substantial  piles  thereon, 
which  must  extend  not  less  than  ten  feet  above  the 
water  at  high  tide,  one  pile  being  placed  at  each  end 
of  the  location,  with  the  claimant's  license  number 
posted  thereon. — Elwood  v,  Dickinson 631 

FORCIBLE  ENTRY  AND  DETAINER. 

1.  Unlawful   Detainer — Evidence — Abstract  of  Title — Admis- 

siMlity.  The  fact  that  Bal.  Code,  §  5550,  requires  plain- 
tiff in  an  action  of  unlawful  detainer  to  incorporate  an 
abstract  of  title  in  his  complaint  would  not  make  a  cer- 
tified abstract  admissible  in  evidence  for  the  purpose  of 
proving  title,  since  Id.,  §  6046,  does  not  permit  public 
records  to  be  proved  by  the  certificate  of  any  fther 
person  than  the  officer  having  such  record  in  his  posses- 
sion.— Roberts  v.   Center 436 

2.  Same — Pleading — Admissions — Failure  to  Deny  Abstract 
The  failure  of  defendant  in  an  action  of  unlawful  detain- 
er to  deny  the  paragraph  of  the  complaint  setting  up  an 
abstract  of  plaintiff's  title  is  not  an  admission  of  its 
truth,  where  the  answer  denies  plaintiff's  title  or  right 
to  possession,  since  such  answer  necessarily  denies  the 
abstract,  which  merely  shows  the  chain  of  title  under 
which  plaintiff  claims. — Id 436  • 
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3.  8ame — Confession  and  Avoidance — Burden  of  Proof.  In 
an  action  of  unlawful  detainer  where  tlie  gist  of  the 
pleadings  is  an  assertion  of  title  in  plaintiff  and  an  an- 
swer of  title  in  the  United  States,  with  the  defendant 
in  possession  as  a  homesteader,  the  admission  by  defend- 
dant,  that  a  patent  had  been  issued  by  the  United  States 
to  plaintifTs  grantor,  but  that  said  patent  was  null  and 
void,  would  not  constitute  a  plea  of  confession  and  avoid- 
ance and  throw  the  burden  of  proof  on  defendant,  since 
the  effect  of  such  answer  is  merely  a  denial  of  plaintifTs 
title.— /d 436 

See  LA.in>ijORi>  and  Tenant,  1. 

FRAUD. 

1.  Fiduciary  Relations — Principal  and  Agent.  The  fact 
that  a  sale  had  been  ultimately  effected  through  a  broker 
who  had  originally  written  to  the  vendor,  who  was  a  non- 
resident, offering  to  find  a  purchaser  for  his  property, 
would  not  establish  a  fiduciary  relation  between  the  ven- 
dor and  broker,  when  the  evidence  shows  that  the  vendor 
dealt  with  such  broker  at  arm's  length,  treating  him  as 
a  possible  purchaser  instead  of  agent,  and  constituting 
a  local  bank  his  agent  to  close  with  such  broker  on  speci- 
fied terms. — Opie  v.  Pacific  Investment  Co SOS 

2.  Same — Surety,  An  indorser  or  surety  upon  a  promissory 
note  does  not  occupy  such  a  fiduciary  relation  towards 
the  payee  as  to  require  him  to  make  full  disclosure  to 
the  payee  of  the  value  of  the  securities  held  by  him  for 
the  payment  of  the  note. — Id 505 

3.  Same — Inadequate  Price — Rescission.  Mere  inadequacy 
of  consideration  will  not  afford  cause  for  rescission  of  a 
contract  on  the  ground  of  fraud,  where  the  parties  have 
dealt  at  arm's  length,  with  avenues  of  information  open 
to  the  one  claiming  fraud,  and  where  the  agreement  is 
entered  into  after  the  exercise  of  the  independent  judg- 
ment of  each  of  the  parties. — Id 505 

See  Attorney  and  Client;  Contracts,  2;  Liicitation 
OF  Actions,  1,  15,  16. 
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FRAUDS,  STATUTE  OF 

Parol  Lease.  The  fact  that  Bal.  Code,  §  4568»  provides  that 
"leases  may  be  in  writing  or  print,  or  partly  in  writing 
and  partly  in  print,  and  shall  be  legal  and  valid  for  any 
term  or  period  not  exceeding  one  year,  without  acknowl- 
edgment, witnesses,  or  seals,"  does  not  change  the  rule 
that  leases  for  the  period  of  one  year  are  not  within 
the  statute  of  frauds. — Ward  v.  Hinckley 539 

FRAUDULENT  CONVEYANCES. 

1.*  Separate  Creditors  of  Husband  Cannot  Attack  Transfer 
of  Community  Property,  A  conveyance  by  the  husband 
to  his  wife  of  community  realty  is  not  a  fraudulent  con- 
veyance as  against  creditors  of  the  husband  upon  his 
separate  debts. — Deerinff  v,  Holcomh 588 

'  2.  Oift  by  Husband  to  Wife — Solvency  of  Husband.    A  gift . 
by  a  debtor  to  his  wife  will  be  upheld  as  a  legal  trans- 
fer, instead  of  a  fraudulent  conveyance,  where,  after 
making  it,  he  has  ample  means  left  to  discharge  all  of 
his  pecuniary  obligations. — Id 588 

See  Appeal,  23;  Cobpobatioits,  1-4. 

GARNISHMENT. 

Enforcement  Against  Corporation — Sufficiency  of  Evidence. 
Where  the  evidence  in  a  garnishment  proceeding  against 
a  mining  corporation  showed  that  it  was  indebted  to  the 
judgment  debtor  in  the  sum  of  $120,  that  the  Judgment 
debtor  was  one  of  the  three  incorporators  of  the  cor- 
poration and  as  such  was  entitled  to  a  large  block  of 
stock,  which,  by  mutual  agreement,  had  not  been  issued, 
but  was  pooled  with  the  holdings  of  the  other  incorpora- 
tors, that  a  verbal  agreement  had  been  made  by  the  Judg- 
ment debtor  with  another  incorporator  to  allow  the  lat- 
ter to  hold  his  stock  and  retain  a  lien  thereon  until  an 
indebtedness  due  from  the  former  had  been  paid,  but 
that  this  agreement  was  not  known  by  the  secretary  of 
the  corporation  or  by  any  one  until  after  the  institution 
of  the  garnishment  proceeding,  it  is  sufficient  to  war- 
rant the  denial  of  motions  for  non-suit  and  for  new  trial. 
— Hardin  v.  White  Swan  Mining  d  Milling  Co 683 

See  Appeal,  29;  Execution,  2. 

GUARDIAN  AND  WARD.    See  Limitation  op  Actions,  10. 
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HABEAS   CORPUS. 

Custody  of  Court — When  Arises.  Under  the  rule  of  law 
that  upon  the  return  to  a  writ  of  habeas  corpus  the  orig- 
inal restraint  is  considered  as  suspended  while  the  pro- 
ceedings under  the  writ  are  pending,  and  the  prisoner 
is  entirely  under  the  authority  and  direction  of  the  court 
Issuing  the  writ,  a  prisoner  who  Is  left  in  his  original 
custody  without  further  order  of  the  court,  pending  its 
investigations,  is  so  detained  not  under  the  authority 
of  his  original  restraint,  but  under  the  authority  of  the 
writ,  and  is  consequently  for  the  time  being  in  the  cus- 
tody of  the  court. — In  re  Orant 412 

See  Divorce,  5. 

HIGHWAYS. 

1.  Establishment  hy  Prescription — Sufficiency  of  Evidence. 
In  an  action  to  restrain  defendants  from  obstructing  a 
public  highway  the  court  was  warranted  in  finding  the 
establishment  by  prescription  of  a  road  forty  feet  in 
width,  when  it  appeared  from  the  evidence  that  the 
road  had  been  used  by  the  public  for  over  twenty  years, 
during  more  than  ten  of  which  the  land  on  which  it  was 
located  was  public  land  of  the  United  States;  that  the 
road  as  used  was  wide  enough  for  two  or  three  wagons 
to  pass  abreast;  that  there  had  been  variations  of  a  few 
feet  from  time  to  time  in  the  road  as  traveled;  and  that 
the  road  had  not  been  fenced  by  defendants  until  after 
the  prescriptive  rights  of  the  public  had  become  ma- 
tured.— Yakima  County  v.  Conrad 155 

2.  Same — Public  User — Width  of  Road.  The  act  of  the 
court  in  decreeing  the  establishment  by  prescription  of 
a  highway  forty  feet  in  width  was  not  erroneous,  where 
the  law  fixed  the  maximum  width  of  county  roads  at 
sixty  feet  and  the  minimum  width  at  thirty  feet,  since 
an  easement,  when  acquired  by  user,  cannot  be  limited  to 
the  actual  beaten  path,  but  may  be  as  broad  as  the  public 
require  for  passing  as  well  as  for  traveling  in  one  di- 


rection.— Id 15 

HOMICIDE.    See  Cbiminal  Law,  1. 

HUSBAND  AND  WIFE.    See  Divorce;  Fraudulent  Cow\te:t- 
ANCEs;  Witnesses,  1. 
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INDICTMENT  AND  INFORMATION.  See  Embezzlement, 
1.2. 

INJUNCTION. 

1.  Wrongful  Injunction — Action  for  Damages — Parties 
Plaintiff,  Where  an  injunction  was  wrongfully  sued  out 
against  a  Judgment  creditor  and  a  sheriff,  to  restrain 
the  sale  of  real  estate  upon  execution,  an  action  for  ' 
damages  is  maintainable  by  the  Judgment  creditor  alone, 
without  the  necessity  of  Joining  the  sheriff  as  a  party 
plaintiff. — Anderson  v.  Provident  Life  d  Tru^t  Co 192 

2.  Bame — Attorney  Fees — When  Recoverable,  Attorney 
fees  are  recoverable  as  an  item  of  damages  in  an  action 
on  the  case  for  damages  for  the  wrongful  suing  out  of  an 
injunction,  when  tfie  language  of  the  complaint  is  so 
strong  that,  as  against  demurrer,  it  must  be  held  that 
the  effect  of  the  pleading  is  to  tender  the  issue  of  mal- 
ice and  want  of  probable  cause. — Id 192 

3.  Same — lAabilities  Incurred  hut  Not  Paid.  In  an  action 
for  damages  for  the  wrongful  suing  out  of  an  injunction, 
attorney  fees  and  expenses  are  recoverable,  when  a  lia- 
bility therefor  has  been  incurred,  although  sucn  ex- 
penses may  not  have  been  paid. — Id 192 

4.  Same — Form  of  Attack  Against  Injunction.  Where  a  de- 
murrer to  an  injunction  in  the  federal  court  challenged 
its  Jurisdiction  and  reached  the  injunction  as  effectively 
as  a  motion  to  dissolve  would  have  done,  attorney  fees 
are  recoverable  for  services  rendered  in  the  presentation 
of  the  demurrer,  the  same  as  upon  a  formal  motion  to 
dissolve;  but  attorney  fees  for  services  upon  a  trial  on 
the  merits  after  the  overruling  of  the  demurrer  are  not 
recoverable. — Id 192 

INSPECTION.    See  Intoxioating  Liquobs;  Statutes,  3,  4. 

INSTRUCTIONS.  See  Contracts,  3;  Criminal  Law,  1,  6,  7; 
Master  and  Servant,  6;  Municipal  Corporations, 
16,  18;  Neolioence,  2;  Partnership;  Replevin,  1, 
2;  Trlal,  2,  8,  6-11. 

INTEREST.    See  Mortgages;  Municipal  Corporations,  3. 

INTOXICATING  LIQUORS. 

1.  Inspectors — Construction  of  Statute,  Bal.  Code,  ^  2927, 
which  was  passed  in  the  year  i860,  when  the  cities  of  the 
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INTOXICATING    LIQUORS— Continued. 

then  territory  were  In  an  embryonic  stage,  provides 
that  "It  shall  be  the  duty  of  the  county  commissioners 
of  each  county  to  appoint  at  least  one  suitable  person 
for  each  village  or  neighborhood  where  spirituous  liquors 
are  sold  in  less  quantity  than  a  gallon,  whose  duty  it 
shall  be  to  inspect  all  liquors/'  to  be  so  sold.  Held  that 
the  word  "village"  in  such  statute  should  be  construed  to 
cover  a  city,  where  the  village  subsequently  assumed 
the  proportions  of  a  city,  and  there  is  no  later  statute 
making  it  clearly  appear  that  a  city  is  exempted  from 
the  provisions  of  the  earlier  statute. — State  ex  reh 
Christie  v.  Meek. 405 

2.  Same.  Bal.  Code,  §  2927,  being  an  act  authorizing  county 
commissioners  to  provide  for  the  inspection  of  liquors, 
with  a  view  to  the  prohibition  of  the  sale  of  such  as 
are  impure,  is  not  repealed  as  to  incorporated  cities  by 
subsequent  legislation  which  gives  them  the  power  to 
regulate  the  traffic  in  intoxicating  liquors  within  their 
limits,  since  the  power  conferred  upon  cities  in  this  re- 
spect relates  more  especially  to  what  are  usually  termed 
"police  powers,"  which  must  be  exercised  consistently 
with  the  general  laws  of  the  state,  one  of  which  is  that 
only  pure  liquors  shall  be  sold. — Id 405 


See  Statutes,  3,  4. 
IRRIGATION.    See  Waters  and  Waixrcoubses. 

JUDGES. 

Correction  of  Erroneous  Decision  hy  Successor  in  Office. 
Erroneous  decisions  made  by  a  Judge  in  an  action  are 
properly  correctible  by  his  successor  in  office,  where 
the  action  was  not  heard  and  determined  prior  to  the 
succession  to  office  of  the  later  incumbent. — Shephard  v. 
Gove 452 

See  Appeal,  12. 

JUDGMENT. 

1.  Assignment — Subsequent  Action  hy  Judgment  Creditor 
on  Appeal  Bond.  A  Judgment  creditor  has  no  right  of 
action  upon  an  appeal  bond,  which  had  been  given  as 
collateral  security  for  the  Judgment,  when,  witiiout  the 
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JUDGMENTS— Continued. 

consent  of  the  juagment  debtor,  he  has  assigned  the 
judgment  Itself  to  another,  while  reserving  to  himself 
all  the  rights  under  the  appeal  bond,  since  the  assign- 
ment of  the  Judgment  carries  the  appeal  bond  as  inci- 
dent to  it,  even  though  the  assignor  and  assignee  may 
have  agreed  otherwise. — Lewis  v.  Third  8t  d  Buburban 
Ry.  Co 28 

2.  Priority  of  Liens — Bale  on  Execution — Disposition  of 
Burplus  Proceeds.  Under  the  statutes  of  this  state  au- 
thorizing judgment  liens  upon  the  debtor's  real  estate, 
giving  them  priority  according  to  their  entry,  providing 
for  the  sale  of  such  real  estate  on  execution  to  satisfy 
any  judgment  against  him  and  providing  for  the  dis- 
position of  the  proceeds  of  such  sale,  the  holder  of  a 
junior  judgment  lien  cannot  by  garnishment  obtain 
priority  over  an  intermediate  judgment  In  the  surplus 
money  left  after  a  sale  to  satisfy  the  senior  judgment, 
since  such  money  stands  in  place  of  the  realty,  and  is 
subject  to  the  judgment  liens  in  the  order  of  their  or- 
iginal priority,  notwithstanding  the  provisions  of  Laws 
1889,  p.  88,  S  6,  subd.  5,  authorizing  the  payment  to  the  • 
judgment  debtor  of  any  proceeds  remaining  after  the 
satisfaction  of  a  judgment — Mayer  v,  Morgan 71 

8.  Entry — What  Constitutes.  Where  a  copy  of  a  judgment 
is  filed  with  the  clerk  on  the  day  of  its  rendition,  though 
not  spread  on  the  journal  until  several  days  thereafter, 
such  filing  must  be  construed  as  the  date  of  entry,  under 
Bal.  Code,  9  4722,  which  provides  that  the  clerk  shall 
keep  a  journal  in  which  he  shall  record  the  daily  pro- 
ceeaings  of  the  court  and  enter  all  orders  and  judg- 
ments, and  9  5116,  which  provides  that  judgments  shall 
be  entered  on  the  day  when  given,  unless  otherwise 
specified,  and  9  5119,  which  provides  that  "all  judgments 
shall  be  entered  by  the  clerk,  subject  to  the  direction  of 
the  court,  in  the  journal." — Quareles  v.  Beattle 226 

4.  Vacation — Res  JudicatcL  The  denial  of  an  application 
to  set  asiue  a  judgment  is  a  final  order,  from  which  an 
appeal  may  be  prosecuted,  and  as  such  is  a  final  determi- 
nation of  the  matter  and  res  judicata  against  any  sub- 
sequent proceeding  seeking  the  same  relief. — Wilson  v. 
Beattle  Dry  Dock,  etc,  Co 297 
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JUDGMENTS— COKTINUED. 

5.  Action  on  Domestic  Judgment — Limitations.  Bal.  Code, 
§  4798,  which  fixes  a  limitation  of  six  years  upon  the 
commencement  of  "an  action  upon  a  Judgment  or  decree 
of  any  court  of  the  United  States  or  of  any  state  or  ter- 
ritory within  the  United  States,"  is  applicable  to  do- 
mestic, as  well  as  to  foreign,  judgments. — Citizens' 
National  Bank  v,  Lucas 417 

6.  Same — Accrual  of  Right  of  Action.  The  right  of  action 
upon  a  Judgment  in  this  state  begins  to  run  from  the 
date  of  its  rendition  and  is  not  postponed  until  the 
expiration  of  the  period  in  which  execution  may  issue. — 

Id 417 

7.  Action  on  Domestic  Judgment — Limitations.  Actions  on 
domestic  Judgments  fall  within  the  provision  of  Bal. 
Ck>de,  §  4798,  which  limits  actions  on  Judgments  of  any 
state  or  territory  to  a  period  of  six  years  after  the 
accrual  of  a  cause  of  action. — Bhephard  v.  Oove 452 

8.  Matters  Concluded — ExeciUion  Sale — Right  of  Home- 
stead— Effect  of  Confirmation.  The  confirmation  by  the 
court  of  an  execution  sale  of  realty,  after  it  had  been 
claimed  as  exempt  as  the  homestead  of  the  Judgment 
debtors,  would  not  constitute  an  adjudication  upon  the 
question  of  the  homestead  claim,  since  the  only  question 
the  court  can  properly  investigate  upon  application  for 
confirmation  is  that  of  irregularity  in  the  proceedings 
concerning  the  sale. — Harding  v.  Atlantic  Trust  Co 53€ 

9.  Personal  Judgment  Against  Mortgagor — Res  Judicata  as 
to  Foreclosure.  The  fact  that  a  personal  Judgment  on 
notes  secured  by  mortgage  has  been  rendered  would  not 
not  consutute  such  Judgment  res  judicata  in  a  subse- 
quent action  for  the  foreclosure  of  the  mortgage  lien 
for  the  purpose  of  recovering  that  portion  of  the  original 
debt  which  remained  unpaid  under  such  personal  Judg- 
ment.— Hanna  v.  Kasson 568 

See  Appeal,  9,  15,  16,  19,  30;  Judges;  New  Tbial,  3. 

JURISDICTION.     See  Appeal,  8;  Coubts;  Process;  Review, 

Writ  of,  1;  Trusts,  2. 
JURY. 

Jurors — Competency.  The  fact  that  a  Juror  has  formed  an 
impression  as  to  the  guilt  or   innocence  of  defendant 
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from  having  read  an  account  of  the  homicide  in  a 
newspaper  and  talked  about  it  with  his  neighbors  would 
not  disqualify  him,  where  it  appeared  that  such  opinion 
or  impression  was  a  qualified  one,  which  he  could  dis- 
regard absolutely  upon  the  trial  of  the  case. — Btate  v. 
Farris 205 

See  New  Trial,  2;  Wills,  4. 

LANDLORD  AND  TENANT. 

1.  Unlawful  Detainer — Action  ty  Landlord  After  Lease  to 
Third  Party.  A  landlord  may  maintain  an  action  of  un- 
lawful detainer  against  a  tenant  holding  over,  although 
the  landlord  may  have  leased  the  premises  to  other 
parties  ^Capital  Brewing  Co.  v.  Croahie,  22  Wash.  269, 
distinguished.) — Hchreiner  v.   Stanton 563 

2.  Monthly  Tenancy — What  Constitutes.  Under  Bal.  Code, 
S  4569,  which  provides  that  '*when  premises  are  rented 
for  an  indefinite  time,  with  monthly  .  .  .  rent  re- 
served, such  tenancy  shall  be  construed  to  be  a  tenancy 
from  month  to  month,"  an  agreement  by  a  landlord  to  an 
assignment  of  a  parol  lease  for  an  indefinite  period, 
under  which  rent  was  payable  monthly,  would  not  cre- 
ate other  than  a  monthly  tenancy,  where  the  landlord 
merely  agreed  that  the  assignment  was  "all  right  as 
long  as  she  pays  her  rent  and  keeps  a  straight  house." 

— /d 563 

See  Forcible  Entbt  and  Detainis;   Frauds,  Stat- 
ute OF. 

LARCENY. 

Larceny  by  Embezzlement — Elements  of  Crime — Conver- 
sion by  Agent.  Where  goods  are  intrusted  by  one  to 
another  for  the  purpose  of  sale  on  commission,  the 
goods  or  the  money  therefrom  to  be  accounted  for  daily, 
and  the  amount  of  commission  deducted  from  the 
moneys  received  and  paid  over  to  the  one  selling  the 
goods,  the  relation  between  the  parties  is  that  of  prin- 
cipal and  agent,  instead  of  debtor  and  creditor,  and 
where  the  party  Intrusted  with  the  goods- sells  same  and 
fails  to  turn  over  the  proceeds  of  the  sale  over  and  above 
hfs  commissions  he  is  guilty  of  larceny  by  embezzle- 


736  INDEX— Vol.  26. 


LARCENY — Continued. 

ment,  under  Bal.  Code,  S  7119,  wliich  provides  that  "if 
any  agent,  clerk,  officer,  servant  or  person  to  wbom  any 
money  or  other  property  shall  be  entrusted,  with  or 
without  hire,  shall  fraudulently  convert  to  his  own  use, 
.  .  .  or  shall  fail  to  account  to  the  person  so  entrust- 
ting  it  to  him,  he  shall  be  deemed  guilty  of  larceny." — 
Btate  V.  Mainea IW 

See  Embezzlement. 
LIENS.    See  Constitutional  Law. 

LIMITATION  OF  ACTIONS. 

1.  Accrual  of  Action — Knowledge  of  Fraud.  An  action 
against  a  trustee  for  relief  on  the  ground  of  fraud  is 
proof  against  demurrer  setting  up  the  bar  of  the  stat- 
ute of  limitations,  when  the  complaint  contains  a  direct 
statement  of  the  time  of  the  discovery  of  the  fraud 
within  the  statutory  period  for  action  thereon,  without 
negativing  the  idea  that  it  might  have  been  sooner 
discovered. — Irwin  v.  Holbrook 89 

2.  Absence  From  State — Foreclosure  of  Mortgages — Suose- 
quent  Purchaser.  The  absence  of  a  mortgagor  from  the 
state  will  not  suspend  the  running  of  the  statute  of  lim- 
itations as  to  the  mortgage  executed  by  him,  where  he 
has  parted  with  all  his  interest  in  the  premises  to  a 
subsequent  grantee,  who  has  resided  in  the  state  contin- 
uously and  against  whom  the  remedy  of  foreclosure  has 
been  at  all  times  available  during  the  running  of  the 
statute. — Oeorge  v.  Butler 456 

3.  Accrual  of  Action — Separate  Notes.  The  fact  that  a 
mortgage  is  given  to  secure  several  promissory  notes, 
which  mature  at  varying  dates,  would  not  postpone 
the  running  of  the  statute  of  limitations  to  the  accrual 
of  right  of  action  upon  the  note  last  maturing,  since  the 
mortgage  is  a  mere  incident  to  the  notes,  and  the  right 
of  action  upon  each  note  aiccrues  as  fast  as  it  matures, 
and  thereupon  starts  the  running  of  the  statute  as  to 
such  note. — Id 456 

4.  Foreclosure  of  Mortgages — Absence  of  Mortgagor  From 
State — Subsequent  Purchaser.  The  abseifce  from  ^the 
state  of  the  mortgagor  of  lands  will  not  suspend  the 
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running  of  the  statute  of  limitations  as  to  a  foreclosure 
of  the  mortgage  lien  thereon,  where  the  mortgaged 
premises  have  passed  to  a  subsequent  grantee,  who  has 
remained  continuously  within  the  state. — Denny  v.  Pal- 
mer  469 

5.  Bame — Estoppel.  A  subsequent  grantee  of  mortgaged 
premises,  who  has  neglected  to  put  his  deed  of  record 
until  after  the  bringing  of  action  against  the  mortgagor 
for  foreclosure,  is  estopped  from  setting  up  the  bar  of 
the  statute  of  limitations,  where  the  mortgagee  had  no 
notice,  actual  or  constructive,  of  the  conveyance,  and  had 
postponed  suit  because  of  the  absence  of  the  mortgagor 
from  the  state,  during  which  period  the  bar  of  the  stat- 
ute had  been  suspended  as  to  such  mortgagor. — Id -  469 

6.  Action  to  Recover  Money  Paid  for  Irregular  Tax  Cer- 
tificates— Accrual  of  Right  of  Action.  Under  an  ordi- 
nance providing  for  the  return  of  money  paid  for  de- 
linquent tax  certificates,  by  the  purchaser,  with  interest 
thereon,  in  case  of  their  having  been  erroneously  issued, 
and  requiring  the  city  comptroller,  "when  such  error  is 
discovered,"  to  cause  notice  to  be  given  to  the  pur- 
chaser, calling  such  certificate  for  cancellation,  the  stat- 
ute of  limitations  does  not  begin  to  run  against  the 
purchaser's  right  of  action  for  recovery  under  the  ordi- 
nance, until  discovery  of  the  irregularity  and  notice 
thereof  to  the  purchaser. — Oove  v.  Tacoma 474 

7.  Absence  From  State — Pleading.  Under  Bal.  Code,  9  4808, 
which  suspends  the  running  of  the  statute  of  limitations 
during  defendant's  absence  from  the  state,  where  an  al- 
legation of  non-residence  of  the  defendant  is  denied  in 
the  answer  and  an  affirmative  defense  set  up  that  de- 
fendant was  a  resident  during  all  the  time  from  the 
incurring  of  liability  up  to  the  commencement  of  the 
action,  an  issue  of  fact  is  raised  by  such  answer,  and 
the  sustaining  of  a  demurrer  thereto  is  erroneous. — 
Meek  v.  White , 491 

8.  Foreclosure  of  Mortgage — Bar  of  Statute  as  to  Execu- 
tion Purchaser.  Partial  payment  by  a  mortgagor  on  his 
mortgage  indebtedness  will  not  extend  the  statute  of 
limitations  as  against  a  judgment  creditor  of  the  mort- 
gagor who  has  bought  in  the  mortgaged  premises  under 

47 — 26  WASH. 
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execution  sale  and  thereby  become  vested  with  such 
an  interest  in  the  land  as  to  deprive  the  mortgagor  of 
the  right  by  any  act  or  stipulation  to  extend  the  limita- 
tion upon  the  mortgagee's  right  of  foreclosure,  even 
though  the  mortgagor  at  the  time  of  such  imrtial  pay- 
ment may  have  the  right  of  redemption  against  the  ex- 
ecution sale. — Raymond  v.  Bales 493 

9.  Payment  of  Redemption  Money  to  Purchaser — Action  hy 
Assignee  of  Certificate — When  Statute  Begins  to  Run, 
Where  money  paid  for  redemption  from  a  tax  sale  is  re- 
ceived by  the  city  for  the  purchaser,  under  a  charter 
provision  that  It  would  "pay  over  the  amount  received 
tor  such  redemption  to  the  purchaser  or  his  assigns 
upon  an  order  from  the  city  controller  on  surrender 
of  the  certificate  of  purchase/'  right  of  action  against  the 
•city  for  payment  of  such  redemption  money  to  the 
holder  of  the  certificate  of  purchase  would  not  accrue 
until  demand  upon  the  city,  and  consequently  the  limita- 
tion on  right  of  action  would  not  begin  to  run  until  the 
date  of  such  demand. — Bidwell  v.  Tacoma 518 

10.  Action  on  Guardian* s  Bond — What  Statute  Applicable.  A 
bond  given  by  a  guardian  conditioned  to  account  for  the 
proceeds  of  sale  of  his  ward's  k'eal  estate,  under  Bal. 
Code,  S  6427,  prescribing  the  frtetutory  duties  of  guar- 
dians of  insane  persons,  is  not  an  obligation  in  itself, 
but  merely  operates  as  collateral  security  for  the  proper 
discharge  of  the  duties  imposed  on  him  by  statute;  and 
an  action  for  the  breach  of  such  duties  would  be  gov- 
erned oy  the  statute  of  limitations  barring  the  com- 
mencement of  actions  "upon  a  contract  or  liability,  ex- 
press or  implied,  which  is  not  in  writing,  and  does  not 
arise  out  of  any  written  instrument" — Dickman  v.  Stro- 
bach 558 

11.  When  Begins  to  Run  Where  Mortgage  Has  Been  Merged 
in  Judgment.  In  an  action  for  the  foreclosure  of  a 
mortgage,  where  the  debt  had  been  merged  in  a  personal 
Judgment  on  the  notes  secured  by  the  mortgage,  the 
running  of  the  statute  of  limitations  would  not  com- 
mence with  the  date  of  such  judgment,  but  at  the  date 
of  the  maturity  of  the  original  debt  as  described  in  the 
mortgage. — Hanna  v.  Kasson 568 
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12.  Foreclosure  of  Mortgage  Against  Subsequent  Purchaser 
— Effect  of  Payments  hy  Mortgagor.  Where  mort- 
gaged premises  have  been  conveyed  to  a  subsequent 
grantee,  payments  made  by  the  mortgagor  on  the  mort- 
gage indebtedness  will  not  extend  the  running  of  the 
statute  of  limitations  as  against  such  subsequent  grantee 
without  his  consent. — Id 668 

18.  Same — Extension  of  Time  of  Payment.  Where  a  subse- 
quent grantee  of  mortgaged  lands  has  been  compelled  to 
redeem  a  portion  thereof  from  execution  sale  under  a 
personal  judgment  against  the  mortgagor  upon  the  notes 
secured  by  the  mortgage,  such  involuntary  pasrment 
would  not  operate  to  extend  the  statute  of  limitations 
as  against  an  action  of  foreclosure  upon  the  mortgage 
indebtedness  remaining  unpaid. — Id 568 

14.  Effect  of  Partial  Payments  by  Co-obligor.  Payments 
made  by  one  obligor  will  not  extend  the  statute  of  limi- 
tations as  against  a  co-obligor  who  has  not  consented 
thereto.^/d 568 

15.  Accrual  of  Action  for  Fraud — Knowledge  of  Attorney 
Constitutes  Notice  to  Client,  Knowledge  by  plaintifT's 
attorney  of  facts  sufficient  to  put  him  on  inquiry  as  to 
fraud  on  the  part  of  defendant  constitutes  such  notice 
to  both  the  attorney  and  his  client  as  to  be  equivalent 
to  discovery  of  the  fraud  sufficient  to  start  the  running 

of  the  statute  of  limitations. — Deering  v,  Holcomb 588 

16.  Operation  and  Effect  of  Bar — Property  Exempt  From  At- 
tack. Although  a  transfer  of  capital  stock  may  have 
been  originally  fraudulent  as  to  creditors,  yet  property 
purchased  with  the  dividends  on  such  stock  cannot  be 
charged  with  the  original  fraud,  so  as  to  subject  it  to 
the  claims  of  creditors,  where  no  action  could  have  been 
maintained  against  the  transfer  of  the  stock,  because 

of  the  bar  of  the  statute. — Id 588 

See  Appeal,  5;  Death  by  Wbonoful  Act;  Judoicent, 
5-7. 

LOOS  AND  LOOQINO. 

Labor  Liens  on  Logs — Foreclosure — Right  to  Costs.  In  an 
action  to  foreclose  laborers'  liens  on  logs,  an  allowance 
by  the  court  of  costs  of  suit  and  attorney's  fees  to 
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plaintiffs  Is  erroneous,  if  there  is  no  finding  of  demand 
for  payment  of  claims  prior  to  suit,  or  of  reasonable 
ground  on  plaintiff's  part  for  belleying  that  defendants 
would  attempt  to  defraud  them  or  prevent  the  collec- 
tion of  their  claims,  since  Laws  1899,  p.  143,  provides 
that  in  such  actions  no  costs  shall  be  allowed  to  lien 
holders  unless  demand  has  been  made  for  payment  of 
the  lien  claim  before  commencement  of  suit,  or  unless 
the  court  shall  find  that  the  claimants  at  the  time  of 
bringing  suit  had  reasonable  ground  to  believe  that  the 
holders  of  such  logs  were  attempting  to  defraud  the 
claimants  or  prevent  the  collection  of  such  lien. — Frctser 
17.  Rutherford 668 

See  Trial,  7. 

MANDAMUS. 

1.  Additional  Levy  of  Taxes — Performance  of  Duty  Pre- 
acrihed.  Where  bonds  have  been  issued  by  a  city  under 
an  act  which  authorized  such  issuance  and  prescribed 
the  city's  duty  to  levy  each  year  a  tax  sufficient  to  meet 
tne  interest  on  the  bonds  as  it  accrued,  the  city  cannot 
be  compelled  by  writ  of  mandate  to  levy  a  tax  sufficient 
to  cover  all  the  delinquent  interest  installments  due  on 
such  bonds,  when  the  city  has  each  year  levied  a  tax 
sufficient  in  amount  to  pay  such  interest  Installments 
but  has  failed  to  collect  all  the  taxes  levied  for  that 
purpose. — Oay  v.  New  Wfiatcom 3S9 

2.  To  Sheriff — Enforcing  Return  of  Execution.  Mandamus 
will  not  lie  to  compel  a  sheriff  to  make  return  of  an 
execution,  where  he  has  been  ordered  by  the  court  to 
withhold  its  return  pending  the  final  determination  of 
another  action  involving  property  affected  by  the  lien  of 
the  judgment  upon  which  the  execution  had  issued. — 
State  ex  rel.  Commercial  Inv,  Co.  v.  HartTnan 524 

See  Municipal  Corporations,  3,  21. 

MASTER  AND  SERVANT. 

1.  Action  for  Personal  Injuries — Explosion  in  Mine — Con- 
curring Negligence — Nonrsuit.  In  an  action  by  a  miner 
to  recover  for  injuries  caused  by  an  explosion  of  gas  in 
a  coal  mine,  defendant  is  not  entitled  to  a  non-suit. 
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when  there  is  evidence  showing  that  the  gas  tester  had 
discovered  Uie  gas  and  posted  notices,  but  there  Is  a  con- 
flict as  to  whether  plaintiff  had  received  any  notice;  that 
plaintiff  and  a  fellow  servant  had  reached  the  breast  in 
the  mine  wnere  taey  were  to  labor  and  noticed  a  sign 
with  the  word  "gas"  on  It;  that  plaintiff's  co-laborer,  be- 
lieving there  was  but  a  slight  accumulation  of  gas,  took 
off  his  coat  and  brushed  the  gas,  in  accordance  witn  pre- 
vious instructions  from  the  gas  tester  when  the  gas 
was  supposed  to  be  present  in  small  quantities,  and  that 
the  act  of  brushing  the  gas,  drove  It  toward  one  of 
the  open  lamps  carried  by  the  miners,  resulting  In  tne 
explosion  complained  of;  that  the  miners  always  worKed 
with  open  lamps  unless  otherwise  directed  by  the  gas 
tester  and  that  the  gas  tester  knew  the  ventilation  was 
inadequate  and  had  promised  to  remedy  It. — Costa  v. 
Pacific  Coast  Co 138 

2.  Same — Negligence  of  Fellow  Servant.  Where  the  negli- 
gence of  a  fellow  servant  is  a  concurring  cause,  but  the 
sole,  direct,  proximate  cause  of  an  accident  is  the  failure 
of  the  master  to  perform  his  duty  to  provide  a  safe 
place  to  work  and  safe  appliances,  the  negligence  of  the 
fellow  servant  will  not  excuse  the  master  from  liability. 

—Id 138 

3.  Same — Ckis  Tester  not  Fellow  Servant  of  Miner,  A  gas 
tester  in  a  coal  mine  Is  not  a  fellow  servant  of  a  miner, 
since  the  duty  of  Inspection,  prevention  and  removal  of 
any  accumulation  of  gas  Is  one  personal  to  the  coal 
company,  and  one  to  whom  that  duty  is  delegated  oc- 
cupies the  position  of  a  vice-principal. — Id 138 

4.  Action  by  Servant  for  Personal  Injuries — Variance.  In 
an  action  for  negligence  in  which  the  complaint  alleges 
that  "the  first  mate  gave  the  order  to  the  deck  hands  to 
take  in  the  gang  plank;  that  before  said  deck  hands 
could  get  to  the  sides  of  said  gang  plank  to  lower  the 
same  to  the  deck  as  was  customary,  without  warning 
said  officer  untied  the  rope  which  held  said  gang  plank 
to  the  dock,"  causing  it  to  slide  and  occasion  the  injury 
complained  of,  evidence  that  the  captain  blew  a  short 
blast  of  the  whistle,  which  means  to  take  in  the  gang 
plank,  and  that  the  mate,  without  any  warning,  let  the 
plank  go  so  that  it  came  down  on  plaintiff,  constitutes 
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but  an  Immaterial  variance,  since  the  order  was  given 
the  mate  to  give  to  the  crew,  and  was  so  understood  and 
acted  upon  by  them. — Nelson  v,  8.  Willey  Steamship  d 
Navigation  Co 54S 

5.  Same — Vice  Principal  Acting  as  Fellow  Servant — Liabil- 
ity of  Master  for  Negligence.  The  failure  of  a  vice  prin- 
cipal to  warn  the  servant  of  impending  danger  known 
to  him,  but  not  to  the  servant,  will  render  the  master 
liable  for  injuries  resulting  in  consequence,  though  the 
vice  principal  at  the  time  may  be  performing  the  duty 
of  a  fellow  servant  instead  of  a  duty  pertaining  to  his 
employment  as  a  vice  principal. — Id 548 

6.  Same — Instructions.  In  an  action  by  a  deck  hand  to  re- 
cover for  injuries  received  by  reason  of  the  negligence  of 
the  first  mate  of  a  vessel,  an  instruction  that  the  mate 
was  a  vice  principal  and  not  a  fellow  servant  with  the 
plaintiff,  was  proper,  where  it  was  alleged  and  admitted 
by  the  pleadings  that  the  mate  was  authorized  by  de- 
fendant to  hire  and  discharge  the  deck  hands,  with 
authority  to  superintend  and  direct  them  in  and  about 
the  work  for  which  they  were  employed. — Id 548 

MECHANICS'  LIENS. 

Lien  Notice — Sufficiency  of  Allegation  of  Employment.  A 
lien  notice  which  states  that  the  lienor  performed  labor 
at  the  request  of  another  is  equivalent  to  saying  that  he 
was  employed  by  the  other,  and  is  sufficient  under  Bal. 
Code,  §  5904,  which  provides  that  the  claim  of  lien  shall 
state  "the  name  of  the  person  by  whom  the  laborer  was 
employed." — Young  v.  Borzone 4 

See  Constitutional  Law;  Tender,  2. 
MINES  AND  MINERALS.    See  Coubts. 

MORTGAGES. 

Foreclosure  Against  Subsequent  Grantee — Ra;te  of  Inter- 
est. Upon  the  foreclosure  of  a  mortgage  against  a  subse- 
quent grantee  of  the  mortgaged  premises,  who  has  not 
assumed  and  agreed  to  pay  the  debt,  the  mortgagee  is 
entitled  to  only  such  rate  of  interest  as  is  specified  in 
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the   mortgage   as   recorded,   although   the   notes  them- 
selves specify  a  greater  rate. — George  v.  Butler 466 

See  Election  of  Remedies;  Estoppel;  Judgment,  9; 
Limitation  of  Actions,   2-5,  8,   11-13;    Municipal 
CoBPOBATioNS,  22;   Public  Lands,  1. 

MUNICIPAL  CORPORATIONS. 

1.  Street  Improvements — Coat — Excess  Payment  hy  One 
Owner  Will  Not  Benefit  Another.  The  fact  that  one 
abutting  property  owner  by  mistake  paid  more  than  his 
share  of  the  cost  of  a  street  improvement  would  not 
inure  to  the  benefit  of  other  property  owners  liable  for 
the  cost  of  such  improvement,  and  permit  them  to  de- 
duct a  proportionate  part  of  such  excess  payment  from 
the   assessments   properly   chargeable   against   them. — 

Young  v,  Borzone 4 

2.  Defective  Sidewalks — Injury  to  Passengers — Contribur 
tory  'Negligence — Question  for  Jury.  The  question  of 
whether  a  woman  was  guilty  of  contributory  negligence 
was  one  for  the  jury,  where  the  evidence  showed  that  she 
had  knowledge  of  a  hole  in  a  sidewalk,  occasioned  by  a 
broken  plank,  into  which  she  fell  and  injured  herself, 
that  the  night  was  so  dark  the  hole  could  not  be  seen 
and  she  was  using  precautions  to  avoid  it,  that  there 
was  a  safer  way  around  that  she  might  have  taken,  but 
that  she  and  other  pedestrians  had  been  in  the  constant 
habit  of  using  this  sidewalk,  and,  though  defective,  it 
could  be  traveled  in  safety. — Jordan  v.  Seattle 61 

3.  Street  Improvements — Contract  for  Payment — Interest 
on  Warrants — Mandamus.  Where  an  ordinance  provid- 
ing for  a  street  improvement  created  a  special  fund  out 
of  which  the  warrants  drawn  in  favor  of  the  contractor 
for  the  work  should  be  paid;  and  the  contract  between 
the  city  and  the  contractor  stipulated  that  warrants 
drawn  thereon  to  the  amount  of  the  contract  price 
were  to  be  received  in  payment,  but  that  the  assess- 
ment should  not  become  uue  prior  to  two  years  and  one- 
half  after  the  completion  of  the  improvement;  and 
an  assessment  roll  was  duly  made  and  approved  by 
the  city  fixing  the  date  of  delinquency  on  the  assess- 
ments for  such  improvement  at  a  period  nearly  two  and 
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one-half  years  subsequent  to  the  completion  of  the  im- 
provement, mandamus  would  not  lie  to  compel  payment 
of  interest  from  the  local  Improvement  fund  upon  war- 
rants issued  against  it  and  presented  prior  to  the  date 
of  delinquency  of  the  special  assessment  levied  for  the 
creation  of  such  fund,  since  interest  thereon  would  not 
begin  to  run  until  such  delinquency. — Tacoma  Bitumi- 
nous Paving  Co.  v.  Sternberg 84 

4.  Action  by  City — Authority  of  Attorney  to  Bue — Pre- 
sumptions. The  authority  of  the  corporation  counsel  of 
a  city  to  bring  suit  in  its  behalf  will  be  presumed, 
in  the  absence  of  proof  to  the  contrary,  and  it  is  un- 
necessary that  such  authority  should  appear  upon  the 
face  of  the  complaint — Seattle  v.  McDonald 93 

5.  Invalid  Assessments  for  Street  Im,provement — Reassess- 
ment. Laws  1893,  p.  226,  §  1,  which  provides  for  a  reas- 
sessment to  pay  the  cost  of  a  local  improvement  in  case 
the  original  assessment  has  been  declared  invalid  does 
not  contemplate  a  direct  proceeding  for  the  purpose 
of  adjudicating  the  invalidity  of  the  assessment  upon 
any  particular  lot,  but  it  is  sufficient  if  the  illegality 
of  the  assessment  has  been  declared  in  litigation  involv- 
ing other  lots. — Port  Angeles  v.  Lauridsen 153 

6.  Same — Foreclosure  of  Assessment  Lien — Right  of  City  to 
Subrogation.  In  an  action  by  a  city,  after  a  reassess- 
ment for  a  street  improvement,  to  have  itself  declared 
subrogated  to  the  rights  of  warrant  holders  whose  claims 
against  a  street  improvement  fund  the  city  had  been 
compelled  to  pay  by  reason  of  its  negligence  in  failing 
to  provide  the  fund,  parties  against  whom  a  reassess- 
ment has  been  levied  cannot  question  the  city's  right  to 
subrogation,  where  they  have  paid  neither  the  original 
assessment  nor  the  reassessment. — Id 153 

7.  Corporate  Boundaries  —  Description  —  Meander  Line. 
Where  the  boundary  of  a  city  as  incorporated  begins  on 
the  meander  line  of  a  donation  claim  and  is  run  by 
metes  and  bounds  until  it  intersects  the  shore  of  the 
bay  on  which  the  city  is  located,  and  thence  follows  the 
bay  shore  in  a  northerly  direction  to  the  point  of  be- 
ginning, the  city  boundary  on  the  shore  side  must  be 
construea  as  following  the  donation  meander  line  when 
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that  is  the  only  line  that  will  close  at  the  initial  point — 
Pacific  isheet  Metal  Works  v.  Boeder 183 

8.  Taxation — Estoppel,  The  fact  that  a  city  extended  its 
streets  outside  of  its  corporate  limits,  and  leased  such 
extended  streets  for  use  and  occupation  as  a  manufac- 
turing site,  would  not  estop  the  lessee  from  disputing  its 
authority  to  levy  taxes  on  property  situated  outside  of 

its  corporate  limits. — Id 183 

9.  Indebtedness — Constitutional  Limit caion — Interpretation. 
Under  art.  8,  8  6,  of  the  constitution,  which  prohibits 
a  city  from  becoming  indebted  in  any  manner  to  an 
amount  exceeding  1%  per  centum  of  its  taxable  property 
as  shown  by  its  last  assessment  for  city  purposes,  with- 
out the  assent  of  three-fifths  of  the  voters  therein  voting 
at  an  election  to  be  held  for  that  purpose,  and  not  to 
exceed  5  per  centum  in  all,  even  where  such  assent  is 
obtained,  the  indebtedness  which  a  city  is  thus  author- 
ized to  incur  falls  into  two  classes — ^the  first  comprising 
that  which  may  be  incurred  without  a  vote  up  to  IV2 
per  centum  of  its  taxable  property,  and  the  second  that 
which  may  be  incurred  by  vote  in  excess  of  1^  per 
centum  and  up  to  5  per  centum  of  its  taxable  property; 
consequently  where  a  city  has  authorized  a  debt  of  the 
second  class,  no  portion  of  such  debt  can  be  taken  into 
account  in  computing  the  amoui^t  of  indebtedness  under 
the  first  class,  unless  it  clearly  appears  that  it  was  the 
intent  of  the  city,  at  the  time  of  authorizing  indebted- 
ness in  excess  of  the  1%  per  centum  limitation,  to  have 
some  portion  of  such  authorized  indebtedness  charged 
against  the  first  class  of  indebtedness. — Hazeltine  v. 
Blake,   231 

10.  Constitutional  Limitation  on  Indebtedness — Overissue  of 
Bonds — Validity,  Article  8,  §  6,  of  the  state  constitution 
prohibits  a  city  from  becoming  indebted  in  any  manner 
to  an  amount  exceeding  1%  per  cent,  of  its  taxable  prop- 
erty as  shown  by  its  last  assessment,  except  that,  by 
popular  vote,  at  an  election  held  for  the  purpose,  the  city 
may  be  authorized  to  become  indebted  to  a  further 
amount  but  not  exceeding  5  per  cent  of  its  taxable 
property.  The  city  of  Olympla.  having  passed  its  limit 
of  indebtedness  under  the  first  class,  by  popular  vote 
authorized  the  issuance  of  bonds  in  the  sum  of  $200,000, 
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whicn  sum  was  almost  $5,000  in  excess  of  what  could  be 
issued  under  the  5  per  cent,  limitation.  Held,  that  where 
there  is  nothing  in  the  record  overcoming  the  prima  facie 
presumption  of  the  validity  of  such  overissue  of  bonds, 
no  presumption  will  arise  that  it  was  the  intent 
of  the  voters  to  have  such  overissue  charged  against 
the  class  of  indebtedness  falling  within  the  1%  per  cenL 
.  limitation,  when  to  give  effect  to  such  presumption 
would  render  subsequent  obligations  of  the  city  illegal. 
— State  ex  rel,  Btrahom  v.  Blake 237 

11.  Constitutional  Limitation  on  indebtedness  —  Exemption 
of  Expenses  necessary  to  municipal  existence.  Warrants 
issued  by  a  city  for  necessary  expenses  in  maintaining 
the  existence  of  the  municipality  are  valid,  although 
the  cuy  may  at  the  time  have  been  indebted  in  excess 
of  the  constitutional  limitation  of  IVi  per  centum  of  its 

taxable  property,  and  such  warrants  are  entitled  to  pay- 
ment out  of  available  funds  in  the  order  of  their  is- 
•  suance. — Hull  v.  Ames 272 

12.  Assessment  for  Street  Improvement — When  Lien  Attaches, 
The  fact  that  the  city  charter  provides  that  an  assess- 
ment for  a  public  improvement  becomes  a  lien  upon  the 
property  assessed  "from  the  time  the  assessment  roll 
for  such  improvement  shall  be  placed  in  the  hands  of  tne 
city  treasurer  for  collection,"  would  not,  as  between 
grantor  and  grantee,  in  the  absence  of  express  legislation 
to  the  contrary,  defer  the  initiation  of  the  incumbrance 
to  that  date,  inasmuch  as  the  liability  of  the  property 
to  assessment  is  not  created  by  the  placing  of  the  roll 
in  the  hands  of  the  treasurer,  but  from  the  fact  that 
the  obligation  naturally  arises  at  the  date  of  the  comple- 
tion of  the  improvement  which  confers  the  benefit  for 
which  the  charge  is  made. — Oreen  v.  Tidball 338 

13.  Negligence — Opening  in  Sidewalk — Evidence.  In  an  ac- 
tion against  a  city  to  recover  for  injuries  received  by 
falling  into  an  open  cellar  way  in  a  sidewalk,  which  gave 
access  to  the  basement  of  a  building,  it  was  not 
error  to  exclude  evidence  of  the  fact  that  there  were  a 
large  number  of  such  cellar  ways  in  the  city. — McLeod  v. 
Spokane   34S 

14.  Same  —  Variance.  In  an  action  against  a  city  for  dam- 
ages brought  by  husband  and  wife  for  injuries  to  the 
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wife,  the  claim  for  damage"^  filed  with  the  city  council, 
as  required  before  the  bringing  of  an  action,  is  admiss- 
ible,  although  verified  by  the  wife  alone. — Id 346 

16.  Same  —  Oratnances.  In  an  action  based  on  a  city's  neg- 
ligence in  allowing  a  cellar  way  to  remain  open  and  un- 
guarded, an  ordinance  regulating  the  construction  and 
safeguarding  of  such  cellar  ways  is  admissible  in  evi- 
dence as  a  declaration  of  the  city  concerning  a  matter  in- 
volved in  the  action. — Id 346 

16.  Same  —  Instructions.  A  charge  to  the  Jury  that  if  there 
was  an  ordinance  in  force  providing  that  cellar  ways 
on  streets  or  sidewalks  should  be  protected,  then  it  was 
the  duty  of  the  city  to  require  the  same  to  be  so  pro- 
tected as  to  be  safe  against  injury  to  a  person  traveling 
thereon,  is  not  erroneous  on  the  ground  of  conveying  the 
idea  of  a  duty  superadded  to  that  imposed  by  the  com- 
mon   law. — Id 346 

17.  Same — Relevancy  of  Evidence  to  Issues.  In  the  trial  of 
an  action  upon  a  complaint  alleging  that  the  city  "care- 
lessly and  negligently  allowed  and  permitted  a  cellar  - 
way  to  be  and  remain  open"  in  one  of  its  public  streets, 
negligence  In  the  manner  of  lighting  and  opening  is  ad- 
missible, as  the  charge  of  negligence  is  broad  enough  to 
cover  that  as  well  as  the  act  of  permitting  the  cellar 
way  to  remain  open. — Id 346 

18.  Same.    Under  such  issues,  an  Instruction  was  properly  re- 
fused, which  charged  that  if  the  fall  was  causea  by 
darkness,  or  arose  from  any  other  cause  than  the  exist- 
ence of  an  open  cellar  way,  the  verdict  should  oe  for 
defendant — Id 846 

19.  Question  for  Jury.  Plaintiff*8  Knowledge  of  uefect. 
Plaintiff's  knowledge  of  the  defective  condition  of  the  cel- 
lar way,  previous  to  the  acciaent,  is  a  question  for  the 
Jury,  since  it  Is  only  present  knowledge  of  the  unsafe 
condition  of  the  street,  which  affords  a  complete  deiense 
for  injuries  received. — Id 846 

20.  Water  Works  Bonds  —  Payment  of  Interest  —  Tax  Levy. 
Laws  1889-90,  p.  521,  providing  for  the  issuance  of  bonds 
to  pay  for  water  works  and  requiring  the  levy  of  a  tax 
each  year  '*sufilcient  to  pay  the  interest  on  said  bonds  as 
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the  same  accnies,"  is  a  special  provision  providing  for 
the  levy  of  a  tax  for  the  purpose  only  oi  paying  for  water 
works,  and  is  not  affected  by  Laws  1889-90,  p.  190,  §  128, 
which  provided  that  "nothing  in  this  chapter  contained 
shall  be  construed  to  prevent  any  city  having  a  bonded  in- 
debtedness, contracted  under  laws  heretofore  passed,  from 
levying  and  collecting  such  taxes  for  the  payment  of  such 
indebtedness  and  the  Interest  thereon  as  are  provided 
for  in  such  laws,  in  addition  to  taxes  herein  authorized 
to  be  levied  and  collected,"  since  such  section  must  be 
read  in  connection  with  §  117  of  the  same  act  prescribing 
the  purposes  for  which  taxes  may  be  levied,  and  which 
makes  no  provision  whatever  for  taxation  for  water 
works  purposes.*— Gfay  v.  New  Whatcom 389 

21.  Same  —  Implied  Duty  —  Mandamus.  The  duty  of  a  mu- 
nicipality to  pay  its  indeutedness,  and  to  discnarge  ob- 
ligations incurred  by  the  issuance  of  bonds,  implied 
from  the  act  under  which  they  are  authorized,  would 
not  warrant  the  issuance  of  a  writ  of  mandate  to  com- 
pel the  levy  of  an  additional  special  tax  merefor,  where 
the  city  had  already  fully  performed  Its  duty  as  pre- 
scribed by  statute  by  making  a  levy  every  year,  even 
if  such  levies  proved  inadequate  by  reason  of  failure  to 
fully  collect  same. — Id 38S 

22.  Public  Improvements  —  Damages  to  Real  Property  — 
Right  to  Recover — Who  Entitled  to  on  Mortgage  Fore- 
closure. Where  damages  occasioned  by  the  grading  of  a 
street  have  been  awarded  in  favor  of  mortgaged  prem- 
ises prior  to  the  foreclosure  of  the  mortgage  thereon, 
the  mortgagee  is  not  entitled  to  such  award  when  there  is 
nothing  in  the  decree  of  foreclosure  giving  it  to  him, 
and  the  mortgaged  premises  have  on  foreclosure  sale 
brought  the  full  amount  of  the  mortgage  indebtedness, 
thus  satisfying  his  claim  against  the  property  of  his 
debtor. — In  re  Seattle •. 602 

28.  Obstructions  in  Sidewalks  —  Liability  of  City  for  Per- 
sonal Injuries,  Where  a  city  has  exclusive  control  of  the 
management  of  its  streets  and  sidewalks,  including  the 
power  of  raising  money  for  their  construction  and  re- 
pair, a  duty  arises  to  the  public  to  keep  those  thorough- 
fares in  a  reasonably  safe  condition  for  use  in  the  or- 
dinary modes  of  travel,  and  the  city  is  liable  for  damages 
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to  those  injured  by  a  neglect  to  perform  such  duty. — 
Mischke  v.  Seattle 616 

24.  Same  —  Contril>utory  Negligence  —  Question  for  Jury, 
Whether  a  pedestrian  hurrying  along  a  sidewalk,  with 
his  mind  intent  on  business,  and  carrying  an  umbrella 
lowered  in  front  of  him  for  protection  from  wind  and 
rain,  is  guilty  of  contributory  negligence  from  the  fact 
that  he  is  injured  by  falling  over  an  open  trap  door  In  the 
walk  which  had  been  authorized  by  the  city  for  private 
purposes,  is  a  question  for  the  Jury  to  determine  from 
all  the  facts  in  the  case,  and  not  one  of  law  for  the  court 
to  decide.— /(f 616 

See  Alteration  of  Instruments;  Assignments,  1; 
Covenants;  Elections,  1;  Intoxicating  Liquors; 
Limitation  op  Actions,  6,  9;  Mandamus,  1;  Tax- 
ation, 8,  7,  8. 

NEGLIGENCE. 

1.  Question  for  Jury.  Defendant  is  not.  entitled  to  a  non- 
suit in  an  action  for  damages  as  the  result  of  his  negli- 
gence, whereby  personal  injuries  were  caused  by  heavy 
planks  slipping  from  the  noose  by  which  they  were  held 
while  being  lowered  from  a  high  building,  although  the 
evidence  tends  to  show  that  the  accident  was  due  to  the 
careless  manner  in  which  the  knot  was  tied  around  the 
planks  and  that  this  had  been  done  by  parties  for  whom 
defendant  was  not  responsible,  when  on  the  other  hand 
there  Is  evidence  showing  that  defendant  was  superin- 
tending the  lowering  of  the  planks,  and  that  the  knot  be- 
came loosened  by  reason  of  the  manner  in  which  the 
planks   were   permitted   to   strike   against   intervening 

telephone  wires. — Birkel  v.  Chandler 241 

2.  Contributory  Negligence.  An  instruction  defining  con- 
tributory negligence  is  not  objectionable,  when  it  charges 
the  Jury  that  the  term  means  "any  negligence  upon  the 
part  of  the  person  injured  which  proximately  or  natur- 
ally contributed  to  his  injury." — McLeod  v.  Spokane 346 

See  Master  and  Servant,  1-6;  Municipal  Corpora- 
tions, 2,  13-19,  23,  24;  Parent  and  Child,  1-4; 
Street  Railroads,  1-3 ;  Trial,  5. 
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1.  Extension  of  Time  for  Application  —  Repeal  l>y  Impli- 
cation. Laws  1897»  p.  13,  wiiich  requires  a  motion  for 
a  new  trial  to  be  filed  within  two  days  after  verdict  ren- 
dered does  not  repeal  by  implication,  so  far  as  motions 
for  new  trial  are  concerned,  Laws  1893,  p.  414,  §  24,  which 
provides  that  "the  court  may  enlarge  or  extend  the  time, 
for  good  cause  shown,  within  which,  by  statute,  any  act 
is  to  be  done,  proceeding  had  or  taken,  notice  of  paper 
filed  or  served,  or  may,  on  such  terms  as  are  just,  per- 
mit the  same  to  be  done  or  supplied  after  the  time  there- 
for has  expired,"  and  consequently  the  action  of  the 
court  on  the  day  following  the  rendition  of  a  verdict,  in 
granting  an  extension  of  twelve  days'  time  in  which  to 
file  a  motion  for  a  new  trial,  was  not  erroneous. — Leaven- 

ivorth  V.  Billings 1 

2.  Misconduct  of  Jury  —  Impeachment  of  Verdict  A  mo- 
tion for  new  trial  on  the  ground  of  the  misconduct  of  the 
Jury  was  properly  denied  where  it  was  based  upon  the 
affidavit  of  one  of  the  jurora  that  the  Jury  reached  its 
verdict  by  a  certain  method  of  calculation,  even  though 
he  did  not  Join  therein,  since  such  alleged  misconduct 
Inheres  directly  in  the  verdict  itself,  and  one  of  the 
Jurors  cannot  be  heard  to  impeach  the  Jury's  verdict. — 
Marvin  v.  Yates &0 

8.  Correction  of  Error  by  Orant  of  New  Trial.  The  action 
of  the  court  in  giving  Judgment  for  defendants  because 
of  variance  between  the  pleadings  and  proof  of  plaintiffs 
being  erroneous,  under  Bal.  Code,  9§  4949,  4950,  which 
provide  that  in  case  of  variance  the  court  may  order  the 
pleadings  to  be  amended  upon  such  terms  as  shall  be 
Just,  if  the  adverse  party  has  been  misled,  or  may  order 
an  immediate  amendment  without  costs,  when  the  vari- 
ance is  not  material,  it  was  proper  for  the  court  to  cor- 
rect its  ruling  by  granting  a  new  trial  upon  motion 

therefor. — Ernst  v.  Fox 526 

See  Appeal,  7. 

PARENT  AND  CHILD. 

1.  personal  Injuries  to  Minor  Childr-'Action  for  Loss  of 
Services — Evidence— Mental  Condition.  In  an  action  by 
a  father  to  recover  for  loss  of  services  of  his  minor 


L 


INDEX— Vol.  26.  751 


PARENT  AND  CHILD— Continued. 

child  resulting  from  personal  injuries  caused  by  defend- 
ant's negligence,  testimony  of  a  physician  as  to  such 
minor's  mental  condition  occasioned  by  such  injuries  is 
admissible  as  a  proper  subject  for  consideration  in  de- 
termining his  future  earning  capacity. — Birkel  v.  Chand- 
ler   241 

2.  Same — Extent  of  Injuries.  The  testimony  of  the  mother 
of  a  minor  child,  who  had  been  injured  through  de- 
fendant's negligence,  as  to  his  condition  when  she  first 
saw  him  shortly  after  he  was  hurt,  is  admissible  in  an 
action  to  recover  for  loss  of  his  services,  for  the  pur- 
pose of  showing  the  jury  the  nature  and  extent  of  his 
injuries.— 7d 241 

8.  Same — Value  of  Services.  In  an  action  for  loss  of  serv- 
ices of  a  minor  child  his  mother  is  competent  to  testify 
as  to  the  value  of  his  past  earnings  and  also  as  to  what 
they  would  be  worth  as  he  advanced  in  years,  since  the 
value  of  the  minor's  earning  power  is  not  a  subject  to 
be  settled  by  expert  testimony. — Id 241 

4.  Same,  In  an  action  for  loss  of  services  of  a  minor  child, 
evidence  as  to  the  cost  and  expense  of  keeping  him  in 
school  and  of  clothing  him  is  not  admissible  for  the 
purpose  of  reducing  defendant's  liability  for  the  full 
value  of  such  services. — Id 241 

See  Contempt,  3. 

PARTIES. 

1.  Objections  to  Defect  of  Parties — When  Raised.  A  defect 
of  parties  defendant  cannot  be  urged  as  a  ground  of  ob- 
jection to  the  introduction  of  testimony  at  the  trial. — 
Dickerson  i7.  Spokane 292 

2.  Misnomer — Waiver  of  Error.  The  misnomer  of  defend- 
ant is  immaterial,  where  she  answers  and  defends  with- 
out  objection,  and  judgment  is  entered  against  her  under 
her  true  name. — Schreiner  v,  Stanton 562 

See  CoBFOKATioNS,  6;  Creditor's  Surr;  Venue. 
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Presumption  as  to  Continuance,  Where  a  partnership 
agreement  containing  no  limitation  as  to  time  is  in  evi- 
dence, an  instruction  by  the  court  that  the  agreement 
is  presumed  to  continue  until  competent  proof  of  its 
dissolution  is  proper. — Carstens  v.  Earles 67S 

See  Tbiai«,  8. 

PLEADING. 

1.  Departure— Cured  hy  Amendment  The  fact  that  plain- 
tiff's reply  showed  a  departure  from  his  complaint  as 
originally  filed  cannot  be  urged  as  error,  where  the  lower 
court  authorized  the  complaint  to  be  amended  on  the 
trial  to  correspond  to  the  evidence,  whereby  the  objec- 
tion of  departure  in  the  pleadings  was  at  the  same  time 

eliminated. — Whitney  v.  Priest 48 

• 

2.  Sufficiency  of  Complaint — Action  for  Division  of  Profits. 
A  complaint  alleged  that  plaintiff  invested  funds  for  de- 
fendant's testator  in  real  estate  under  an  agreement  that 
the  decedent  should  sell  upon  plaintiff's  advice,  and  plain- 
tiff should  have  one-half  of  the  net  profits  arising  from 
the  transactions;  that  decedent  refused  to  sell  a  portion 
of  the  real  estate  when  advised  by  the  plaintiff  and  that 
plaintiff's  share  of  the  profits  thereon  would  have  been 
19,050;  that  plaintiff  performed  other  services  for  de- 
cedent of  the  reasonable  value  of  $400  per  annum,  from 
January  1,  1887,  to  January  1,  1893;  that  on  or  about 
June  1,  1889,  plaintiff  and  decedent  had  an  accounting, 
whereby  the  latter  agreed  to  convey  or  bequeath  to  the 
former  a  certain  piece  of  real  estate  of  the  value  of  more 
than  $12,000;  that  the  decedent  failed  to  either  convey 
or  bequeath  said  realty,  wherefore  plaintiff  demands 
Judgment  for  $11,850.  Held,  that  the  action  was  not  one 
upon  an  account  stated,  and  was  proof  against  demurrer 
on  the  ground  of  not  stating  facts  sufficient  to  constitute 
a  cause  of  action,  since  it  stated  facts  showing  a  contract 
for  a  division  of  profits,  rather  than  an  oral  contract  for 
the  conveyance  of  realty. — Marvin  v,  Yates 50 

3.  Demurrer — Specification  of  Grounds.  A  demurrer  for 
want  of  facts  will  not  reach  the  objection  that  two  causes 

of  action  have  been  improperly  Joined. — Id 50 
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4.  Defective  Plea  Cured  ty  AdmUaUm  of  Evidence.  In  an 
action  for  conTersion  founded  on  the  defendant's  nn- 
lawfal  selsure  and  sale  of  plaintiff's  goods  nnder  a  chat- 
tel mortgage,  an  answer  setting  up  by  way  of  counter- 
claim the  plaintiff's  indebtedness  for  which  the  mort- 
gage was  security  cannot  be  urged  as  error  after  Judg- 
ment, where  no  demurrer  was  Interposed  to  such  answer 
and  erldence  In  support  of  Its  allegations  has  been  In- 
troduced without  objection. — Jacolfson  v,  Aberdeen  Pacf> 
ing  Co 175 

5.  Action  on  Covenant  Against  Incumbrances — Complaint — 
Pleading  City  Charters  and  Ordinances.  The  complaint 
In  an  action  to  recover  from  a  grantor  upon  his  cove- 
nant against  Incumbrances  states  a  cause  of  action, 
where  the  action  is  based  upon  the  enforcement  by  a  city 
of  the  first  class  of  a  street  assessment  lien  upon  the 
property,  although  the  complaint  fails  to  allege  that  the 
city  levying  the  assessment  had  authority  to  grade  streets 
and  assess  the  costs  thereof  to  abutting  property  own- 
ers, and  fails  to  fully  set  out  the  ordinance  relied  on 
and  the  steps  taken  by  the  municipal  officers  In  making 
the  levy,  since  the  courts  are  required  by  statute  to  take 
Judicial  notice  of  the  incorporation  and  powers  of  cities 
of  the  first  class,  and  the  pleading  of  the  substance  and 
effect  of  the  ordinances  with  reference  to  their  numbers 
and  date  of  passage,  with  the  allegation  that  the  city 
officers,  acting  in  pursuance  thereof  and  of  the  city  char- 
ter, caused  the  assessment  to  be  levied,  is  proof  against 
general  demurrer. — Oreen  v,  Tidball 

See  Appeal,  6,  22,  26;  Assignments,  2;  Corpora- 
tions, 2;  Creditor's  Suit;  Exectttors  and  Admin- 
istrators, 1;  Forcible  Entry  and  Detainer,  2,  3; 
Limitation  of  Actions,  1,  7;  Taxation,  7;  Trusts, 
3,  4. 

PRINCIPAL  AND  AGENT.     See  Embezzlement;  Fraud,  1; 
Larceny. 

PROCESS. 

Service  on  Domestic  Corporation — Jurisdiction — Question 
for  Trial  Court,  The  finding  of  the  lower  court  as  to  the 

49^—26  WASB. 
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legality  of  service  upon'  a  domestic  corporation  will  not 
be  disturbed  on  appeal  so  as  to  deprive  that  court  of 
Jurisdiction,  where  its  decision  is  baaed  upon  a  disputed 
question  of  fact  as  to  whether  or  not  the  corporation, 
had  an  office  in  the  county  or  an  officer  therein  upon 
whom  service  could  be  made,  unless  the  lower  court  is 
clearly  shown  to  have  been  wrong  in  its  conclusions. — 
Zindorf  v.  Western  American  Co 69S 

PUBLIC  LANDS. 

1.  Mortgage  of  Homestead  Entry— Validity.  Rev.  St  U.  S. 
§  2296,  which  provides  that  no  lands  acquired  under  the 
provisions  of  the  homestead  act  shall  in  any  event  be- 
come liable  to  the  satisfaction  of  any  debt  contracted 
prior  to  the  issuing  of  the  patent  therefor,  is  intended  as 
a  prohibition  on  the  involuntary  appropriation  of  the 
homesteader's  land  by  way  of  execution  or  attachment, 
and  does  not  contemplate  a  restriction  upon  his  power 
to  voluntarily  mortgage  his  interest  therein. — Weber  v. 
Laidler 144 

2.  University  Lands — Authority  to  Sell — In  What  Board 
Vested — Construction  of  Statute.  The  authority  vested  in 
the  board  of  regents  of  the  state  university  by  the  act  of 
March  14.  1893  (Laws  1893,  p.  293)  to  sell  the  state  uni- 
versity site  In  the  city  of  Seattle,  which  had  been  orig- 
inally donated  for  university  purposes,  and  apply  the 
proceeds  of  sale  towards  the  purchase  and  construction 
of  a  new  site  and  building,  was  not  abrogated  so  as  to 
vest  the  power  of  sale  in  the  state  land  commissioners 
by  the  passage  of  the  act  of  March  15,  1893,  which  pro- 
vide (Laws  1893,  p.  387,  S  5)  that  the  said  board  of  state 
land  commissioners  should  have  full  supervision  and 
control  of  all  public  lands  granted  to  the  state  for  com- 
mon school,  university  and  all  other  educational  pur- 
poses, and  should  possess  and  exercise  over  such  lands 
all  the  authority,  power  and  functions  and  should  per- 
form all  the  duties  which  the  state  land  commission,  the 
state  school  land  commission  and  the  state  board  of 
equalization  and  appeal  for  the  appraisement  of  tide  and 
shore  lands  had  and  exercised,  since  the  latter  act  ex- 
pressly restricted  its  operation  by  making  it  apply  to 
public  lands  only  "so  far  as  the  same  shall  not  have 
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been  disposed  of  and  not  appropriated  by  law  to  any  spe- 
cific public  use." — Oallvert  v,  Winsar 868 

8.  Bchool  Land9 — Orant  From  United  Statea — Action  hy 
State  for  Possession,  Under  the  settled  policy  of  our  na- 
tional government  from  its  Inception  in  granting  to  the 
various  states  and  territories  sections  16  and  36  of  the 
public  lands  in  each  township  for  common  school  pur- 
poses, and  indemnity  lands  in  case  such  sections  had 
been  settled  upon  prior  to  the  survey  by  bona  fide  set- 
tlers, the  grant  contained  in  §  10  of  the  act  enabling  the 
territory  of  Washington  to  set  up  a  state  government 
must  be  construed  as  including  such  indemnity  lands  as 
had  been  selected  under  prior  acts  of  congress,  although 
specifically  naming  no  other  sections  than  those  num- 
bered 16  and  36,  but  providing  that  "where  such  sections, 
or  any  parts  thereof,  have  been  sold  or  otherwise  dis- 
posed of  by  or  under  the  authority  of  any  act  of  con- 
gress, other  lands  equivalent  thereto,  in  legal  subdi- 
visions of  not  less  than  one  quarter  section,  and  as  con- 
tiguous as  may  be  to  the  section  in  lieu  of  which  the 
same  is  taken,  are  hereby  granted  to  said  state  for  the 
support  of  common  schools;"  and  under  such  grant  the 
state  Is  vested  with  an  equitable  title  to  such  indemnity 
lands  selected  by  it  as  will  warrant  it  in  maintaining 
the  statutory  action  for  possession  under  Bal.  Code, 
9§  5600,  5508,  against  an  intruder  thereon. — State  v.  Jo- 
hanson 668 

See  Estoppel;  Statutes,  1,  2;  Tide  Lands. 
QUIETING  TITLE. 

1.  Action  for — Inquiry  Into  PlaintifTs  Title.  Although  pos- 
session of  plaintiff  is  sufficient  under  the  statute  to  war- 
rant an  action  to  quiet  title,  yet  where,  in  addition  to 
possession,  he  shows  the  title  under  which  such  posses- 
sion is  claimed,  the  court  is  then  required  to  pass  upon 
the  validity  of  his  title,  and  thus  on  the  lawfulness  of 
his  possession. — Shelton  Logging  Co.  v.  Oosser 126 

2.  Same — When  Defendant's  Title  Immaterial,  Where,  in 
an  action  to  quiet  title,  plaintiff  has  failed  to  establish 
his  own  title,  it  is  unnecessary  to  inquire  into  the  valid- 
ity of  defendant's  title.— Id 126 

See  Executors  and  Administbators,  1. 
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Appointment  Pendente  Lite — Discretion  of  Court.  The 
aetlon  of  tbe  trial  court  in  refusing  to  grant  an  applica- 
tion for  a  receiver  pendente  Hie,  in  a  suit  for  an  account- 
ing and  the  dissolutioB  of  a  corporation,  la  not  an  ahuae 
of  the  discretion  reposed  in  the  court  in  such  matters, 
where  it  does  not  appear  that  the  property  of  the  cor- 
poration is  endangered,  nor  that  Its  business  Is  being 
diverted  from  the  purpose  for  which  it  is  incorporated, 
nor  that  the  property  is  not  being  economically  managed, 
nor  that  the  applicant  has  displayed  diligence  in  apply- 
ing for  relief,  and  where  it  appears  that  the  only  showing 
made  is  the  denial  of  plaintiff's  right  to  inspect  the  cor- 
porate books  on  the  ground  of  his  not  hanring.paid  his 
subscription  to  the  capital  stock. — Ridpath  v.  Sans  PoU, 
etc.  Transportation  Co 427 

REPLEVIN. 

1.  Burden  of  Proof.  Where  plaintiffs  by  both  their  plead- 
ing and  proof  in  an  action  of  replevin  allege  and  show 
that  a  demand  had  been  made,  an  instruction  that  the 
burden  of  proof  is  on  them  to  show  that  fact  is  not  erro- 
neous, even  though  demand  was  unnecessary,  owing  to 
the  fact  that  defendants  were  claiming  the  property  in 
controversy  as  their  own. — Carstens  v.  Earles 676 

2.  Same.  Where  under  the  issues  tendered  by  plaintiffs  they 
had  made  proof  of  demand,  though  in  fact  it  was  unneces- 
sary, an  instruction  that  the  burden  of  proof  is  on  them 
to  show  demand  is  cured  by  a  subsequent  charge  that 
"the  plaintiff  need  not  prove  a  demand,  provided  the  de- 
fendants are  proven  by  a  preponderance  of  the  evidence 

to  be  claiming  the  property  as  their  own." — Id 676 

See  Trial,  7. 
RESCISSION.    See  Contracts,  2;  Fraud.  3. 
REVIEW,  WRIT  OF. 

1.  When  Lies — Inadequacy  of  Appeal.  The  extraordinary 
remedy  of  writ  of  review  will  lie,  although  there  may  be 
a  remedy  by  appeal,  where  such  remedy  by  appeal  is 
neither  speedy  enough  nor  adequate  to  preserve  the  fruits 
of  the  litigation  when  won,  under  the  constitutional  and 
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statutory  proYlBions  which  confer  Jurisdiction  on  the 
supreme  court  to  issue  sudh  writs  when  necessary  to  the 
complete  exercise  of  Its  appellate  and  reyisory  Jurisdic- 
tion, and  for  the  purpose  of  correcting  any  erroneous 
or  void  proceeding,  when  there  is  no  appeal,  nor  in  the 
Judgment  of  the  court  any  plain,  speedy  and  adequate 
remedy  at  law. — State  ex  reh  Smith  v.  Superior  Court. . .  278 

2.  Same.  The  action  of  the  trial  court  in  dissolving  an  in- 
junction against  the  erection  of  a  high  trestle  for  street 
car  purposes  upon  the  street  in  front  of  one's  premises, 
on  condition  that  the  appropriator  give  hond  to  pay  the 
owner  all  damages,  is  reyiewable  by  writ  of  reyiew,  even 
though  the  court  might  on  appeal  order  the  destruction 
of  the  trestle,  since  the  damage  would  haye  been  sus- 
tained by  the  erection  and  maintenance  of  the  structure 
for  a  limited  time,  and  the  owner  thereby  delayed  In  re- 
ceiying  the  compensation  guaranteed  to  him  by  the  con- 
stitution in  advance  of  any  appropriation  of  his  prop- 
erty.— Id 278 

SALES. 

Delivery—WTiat  Constitutes — Shipping  Instructions.  Where 
a  purchaser  of  goods  directs  their  shipment  via  a  certain 
railway,  and  the  goods  are  loaded  on  the  cars  of  that  rail- 
way at  the  shipping  station  on  a  connecting  line,  to  be 
thence  transported  to  the  line  over  which  the  shipping 
instructions  required  shipment,  according  to  a  prior  and 
continued  course  of  dealing  between  the  parties,  the  act 
of  the  shipper  in  loading  the  cars  and  turning  them  over 
to  the  common  carrier,  which  received  and  took  charge 
of  them,  constituted  a  delivery  and  exonerated  the  shiih 
per  from  liability  for  subsequent  damage  in  the  ship- 
ment.— Roy  V.  Griffin 106 

See  Afpsal,  28. 

SET-OFF  AND  COUNTERCLAIM. 

Counterclaim  for  Damages.  Where  a  contract  for  improv- 
ing a  street  provided  that  waste  material  might  be  de- 
posited on  abutting  property,  as  might  be  permitted  by 
owners  thereof,  a  property  owner  may  counterclaim  for 
damages  when  the  waste  was  not  deposited  as  directed 

49 — 26  WASH.  r 
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by  him,  but  was  heaped  up,  together  with  stumps,  in  one 
pile  on  his  property. — Young  v,  Borzone 4 

See  Executors  and  Administrators,  2;  Pleading,  4; 
Tender,  1. 

SHERIFFS  AND  CONSTABLES. 

Sale  on  Execution — Indemnifying  Bonds,  Bal.  Code,  S  516, 
which  permits  the  sheriff  to  exact  an  indemnity  bond  aa 
a  condition  precedent  to  the  execution  by  him  of  civil 
process  Is  not  superseded  by  Bal.  Code,  9S  6262-5266, 
which  authorize  the  sheriff  to  proceed  with  the  sale  of 
property  levied  upon  unless  a  claimant  thereto  shall 
make  afadarit  of  ownership  and  give  bond  to  make  good 
his  title,  since  the  latter  sections  are  not  intended  to 
prescribe  the  sheriff's  duties,  but  merely  to  give  the 
claimant  of  property  levied  upon  an  additional  remedy 
for  its  recovery. — Carpenter  v.  Barry 255 

See  Chattel  Mobtqages;  Mandamus,  2. 
STATES  AND  STATE  OFFICERS.    See  Public  Lands,  2,  3. 

STATUTES. 

1.  Repeal  by  Implication.  The  power  conferred  by  the  act 
of  March  14,  1893,  on  the  regents  of  the  state  university 
to  sell  a  certain  ten  acre  tract  of  land  cannot  be  con- 
strued as  repealed  by  the  acts  of  1895  and  1897  vesting 
control  of  state  lands  in  the  board  of  land  commission- 
ers, since  the  repealing  clauses  of  those  statutes  (Laws 
1895,  p.  570,  §  106;  Laws  1897,  p.  262,  S  70)  which  ex- 
pressly repeal  various  prior  acts  conferring  on  certain 
boards  control  over  the  state  lands,  omit  any  reference  to 
the  university  act  of  1893,  and  a  repeal  should  not  be 
implied,  inasmuch  as  there  is  not  an  irreconcilable  re- 
pugnancy between  them,  nor  an  evident  intent  to  com- 
prise in  the  later  enactments  a  sole  and  complete  system 
of  legislation  on  the  subject,  exclusive  of  boards  not 
therein  expressly  mentioned. — Oallvert  v,  Winsor 368 

2.  Title  of  Act.  The  title  of  an  act  declaring  that  its  object 
is  to  provide  "for  the  location,  construction  and  main- 
tenance of  the  university  of  Washington"  is  broad  enough 
to  embrace  an  authorization  of  sale  of  a  tract  of  land 
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and  the  devotion  of  its  proceeds  for  the  purpose  ex- 
pressed in  the  title. — Id 868 

8.  Omission  of  Statute  From  Code — Effect,  The  omission 
of  the  statute  now  known  as  §  2927,  Bal.  Code,  from  the 
Ck>de  of  1881  did  not  effect  its  repeal,  since  §  3320  of  the 
Code  of  1881  specially  provided  that  "all  acts  or  parts  of 
acts  of  a  general  nature,  in  force  at  the  commencement  of 
the  8th  biennial  session  of  the  legislative  assembly,  and 
not  repealed  shall  be,  and  the  same  are  hereby  continued, 
in  full  force  and  eftect,  unless  the  same  be  repugnant 
to  the  act  upon  the  same  subject  matter,  passed  or  re- 
vised at  the  8th  biennial  or  present  extra  session  of  the 
legislature,"  and  the  statute  in  controversy  was  in  effect 
at  the  time  specified,  was  not  repealed,  and  was  not  re- 
pugnant to  any  act  passed  during  the  sessions  mentioned. 
— State  ex  reh  Christie  v.  Meek 406 

4.  Repeal  hy  Implication,  Bal.  Code,  S  2927,  was  not  re- 
pealed by  implication  by  the  act  (Laws  1899,  p.  183)  en- 
titled "an  act  to  provide  against  the  adulteration  of 
food,"  §  2  of  which  provides  that  "the  term  'food'  as 
used  herein  shall  include  all  articles  used  for  food  or 
drink  by  man,  whether  simple,  mixed  or  compound,' 
since  the  legislative  interpretation  of  the  term  "drink' 
as  used  therein  is  defined  by  a  later  statute  (Laws  1901, 
p.  194)  as  not  including  liquors  containing  two  per  cent, 
or  more  of  alcohol. — Id 406 


5.  Abrogation  of  Statute  hy  Non-User,  Non-user  of  a 
statute  will  not  effect  its  abrogation,  unless  its  obsolete- 
ness is  in  some  way  recognized  by  subsequent  legisla- 
tion.— /d 406 

6.  Amendment — Constitutional  Law,  Under  art  2,  fi  37,  of 
the  state  constitution,  which  provides  that  "no  act  shall 
ever  be  revised  or  amended  by  mere  reference  to  its 
title,  but  the  act  revised  or  the  section  amended  shall  be 
set  forth  at  full  length,"  9  1  of  the  act  of  March  11,  1897 
(Laws  1897,  p.  93),  which  provides  that  "there  shall  be 
exempt  from  execution  and  attachment  to  every  house- 
holder in  the  state  of  Washington  personal  property  to 
the  amount  and  value  of  one  thousand  dollars,  in  addi- 
tion to  the  property  exempt  under  §  486  of  volume  2  of 
Hill's  Statutes  and  Codes  of  the  State  of  Washington," 
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is  unconstitutional  on  the  ground  that  it  amends  an  ex- 
isting statute  by  Ingrafting  into  it  an  additional  pro- 
Yiaion  which  alters  its  scope  and  effect,  and  fails  to  set 
forth  the  statute  in  full  as  amended. — Copland  v.  Pirie. .  481 

See  EzEMPnoiTs;  Iktoxioatxno  LiIQUObs,  1,  2;  New 

TBIAL,  1;   PUBLIO  LA17DS,  2. 

STREET  RAILROADS. 

1.  Personal  Injuries  —  Negligence — Question  for  Jury, 
Whether  a  cable  car  company  engaged  in  operating  a 
line  upon  a  steep  street  is  guilty  of  negligence  or  not, 
where  the  cars  could  only  be  safely  stopped  upon  the 
level  of  cross  streets  and  not  upon  the  incline,  and  by  rea- 
son of  that  fact  a  pedestrian  upon  the  cross  street  was 
run  into  and  injured  because  of  the  failure  of  the  com- 
pany's employees  to  stop  the  car  until  it  had  completely 
ascended  from  the  slope  to  the  level  of  the  cross  street, 
is  a  question  for  the  Jury,  and  it  is  not  within  the 
province  of  the  court  to  say  as  a  matter  of  law  that  the 
company  was  not  negligent  in  operating  such  cars. — 
Burian  v,  Beattle  Electric  Co 606 

2.  Same — Non-Suit.  In  an  action  to  recover  for  injuries 
resulting  from  being  run  down  by  a  cable  car,  where 
there  is  some  evidence  that  no  gong  was  rung,  it  was 
error  to  non-suit  plaintiff,  since  it  became  the  duty  of  the 
Jury  to  determine  what  the  fact  was  as  to  sounding  the 
gong,  and  whether  a  failure  to  sound  it  constituted  neg- 
ligence under  all  the  facts  of  the  case. — Id 606 

3.  Same — Contributory  Negligence.  Whether  a  pedestrian 
upon  a  street  crossing  waiting  for  a  street  car  to  pass  is 
guilty  of  contributory  negligence  in  turning  to  cross  a 
double  track  on  which  cars  run  in  the  opposite  direc- 
tion, without  looking  or  listening  to  learn  whether  a  car 
is  approaching,  is  a  question  for  the  Jury,  where  he  is 
injured  by  a  car  coming  suddenly  over  the  top  of  the 
hill  upon  which  he  was  walking,  there  being  evidence 
that  its  gong  was  not  sounded,  and  that  the  car  was  not 
stopped  as  quickly  as  it  should  have  been. — Id 606 

SUBROGATION.    See  Municipal  Corporations,  6. 
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1.  AtaesMment  of  Bank  Stock — Increase  by  Board  of  Bquah 
ixation — Necessity  of  Notice  to  Stockholders.  Notice 
from  the  board  of  equalization  to  a  shareholder  of  the 
capital  stock  of  a  bank  of  a  proposed  raise  In  the  value 
of  his  assessment  Is  not  necessary,  since  notice  to  the 
bank  Is  sufficient  for  that  purpose,  under  the  provisions 
of  Bal.  Code,  §9  1677-1680,  which  constitute  the  bank 
the  general  agent  of  the  shareholder. — Ladd  v.  Oilson. ...     79 

2.  Same,  Where  a  bank  appears  before  the  board  of  equal- 
ization, pursuant  to  a  notice  requesting  It  to  "show 
cause.  If  any,  why  your  personal  assessment  for  the  year 
1900  should  not  be  raised,"  and,  without  any  objection, 
to  the  form  of  the  notice.  Is  fully  heard  upon  the  subject 
of  an  Increase  In  the  valuation  of  the  shares  of  its  cap- 
ital stock,  none  of  Its  shareholders  can  complain  that  the 
notice  given  was  not  notice  of  an  Intention  to  raise  the 
valuation  upon  the  shares  of  stock  of  the  bank. — Id 79 

8.  Foreclosure  of  DelinQuency  Certiflcate^Payment  of  Prior 
Taxes — Local  Assessments.  Laws  1899,  p.  302,  9  20. 
which  requires  the  holder  of  a  general  tax  delinquency 
certificate  to  "pay  all  taxes  that  have  accrued  on  the  prop- 
erty" before  he  shall  be  entitled  to  judgment  foreclosing 
his  lien,  does  not  require  the  payment  of  street  assess- 
ments but  refers  merely  to  the  general  taxes,  and  special 
taxes  assessed  In  the  same  manner  as  general  taxes,  In 
the  absence  of  express  provisions  In  the  general  revenue 
law  clearly  showing  an  Intention  to  Include  local  assess- 
ments within  its  operation,  Inasmuch  as  the  basis  of  the 
forms  of  assessment  Is  entirely  distinct,  and  the  legis- 
lature Itself  has  interpreted  the  revenue  law  by  recog- 
nizing general  tax  liens  as  paramount  to  local  assess- 
ments, by  the  provision  In  Laws  1899,  p.  80,  9  11>  that  a 
deed  upon  foreclosure  and  sale  for  street  assessment  liens 
In  cities  of  the  first  class  shall  convey  the  entire  title, 
"stripped  of  all  prior  liens  or  claims,  excepting  unpaid 
Installments  and  general  taxes." — McMillan  v.  Tacoma. .  868 


4.  Equalization — Notice — Service  by  Mail — Time.,  Where 
the  notice  required  by  Bal.  Code,  9  1714,  to  be  given  a 
property  owner  of  a  proposed  Increase  by  the  board  of 
equalization  in  his  assessment  is  sent  by. mall,  such 
notice  Is  governed  by  Id.,  9  4891,  which  provides  that  In 
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case  of  the  seryice  of  notice  by  mail  the  time  of  service 
shall  be  double  that  required  in  a  case  of  personal  senr- 
Ice. — Everett  Water  Co.  v,  Fleming 364 

5.  Same — Insufficiency  of  Service.  Under  Bal.  Code,  §  1714, 
subd.  3,  which  authorizes  the  board  of  equalization  to 
raise  an  assessment  "after  at  least  five  days*  notice  shall 
have  been  given  in  writing  to  the  owner  or  agent"  of 
the  property  to  be  affected,  a  notice  requiring  the  prop- 
erty owner  to  appear  before  the  board  "within  five  days 
from  the  date  of  this  notice"  is  insufficient. — Id 364 

6.  Same.  The  fact  that  the  board  of  equalization  does  not 
act  upon  a  property  owner's  assessment  until  more  than 
five  days  have  elapsed  after  notice  to  him  would  not 
cure  the  service  of  inadequate  notice  upon  him,  since  the 
statute  contemplates  a  notice  to  the  property  owner  with 
a  date  certain,  fixed  for  his  appearance  more  than  five 
days  after  the  service  of  the  notice. — Id 364 

7.  Delinquent  Tax  Sales — Illegal  Assessment — Recovery  of 
Purchase  Price — Sufficiency  of  Complaint.  In  an  action 
against  a  city  to  recover  the  purchase  price  of  certificates 
issued  upon  sales  for  delinquent  municipal  taxes,  under 
an  ordinance  which  authorized  the  refunding  of  the  pur- 
chase price  with  interest,  where  such  certificates  "have 
been  illegally  or  erroneously  issued,  or  issued  on  prop- 
erty for  a  double  assessment,  on  a  misdescription,  or  on 
city,  school,  church  or  otherwise  exempt  property,"  the 
complaint  states  a  cause  of  action  when  it  alleges  that 
the  assessor  intentionally  and  fraudulently  placed  a  valu- 
ation upon  the  property  covered  by  said  certificates 
largely  in  excess  of  its  true  value. — Oove  v.  Tacoma 474 

8.  Tax  Sales — Redemption — Surrender  of  Certificate— As- 
signment— Notice  to  City.  Under  §  121  of  the  charter  of 
the  city  of  Tacoma,  which  provides  that  upon  redemp- 
tion of  lands  sold  by  the  city  for  taxes  the  treasurer  shall 
"pay  over  the  amount  received  for  such  redemption  to 
the  purchaser  or  his  assigns  upon  an  order  from  the  city 
controUef*  on  surrender  of  the  certificate  of  purchase," 
the  city  controller  is  bound  to  take  notice  of  the  possi- 
bility of  an  assignment  of  the  certificate  of  purchase  and 
to  require  its  surrender,  and  where  the  redemption 
money  is  paid  to  the  original  purchaser,  the  city  is  liable 
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therefor  to  his  assignee,  irrespectiye  of  any  agreement 
between  assignor  and  assignee. — Bidwell  v.  Tacoma 618 

See  Limitation  of  Actions,  6,  9;  Mandamus,  1;  Mu- 
nicipal GOBPOBATIONS,  8,  20,  21. 

TENDER. 

1.  Effect — Hoto  Far  Admission  of  Contract  Sued  On.  Where, 
in  an  action  on  contract,  the  defendant  pleads  and  makes 
good  in  court  a  tender  for  a  portion  of  the  sum  claimed 
by  plaintiff,  he  thereby  admits  only  that  a  contract  of  the 
general  nature  pleaded  was  entered  into  and  the  amount 
due  thereon  to  the  extent  of  the  tender,  but  he  is  not  pre- 
cluded thereby  from  showing  damages  as  an  offset  or 
counterclaim  against  the  sum  demanded  by  plaintift,  nor 
estopped  from  asserting  that  there  were  other  provisions 
of  the  contract  than  those  pleaded  by  plaintiff. — Young  v. 
Borzone 4 

2.  What  Should  Be  Included— Cost  of  Filing  Lien  Notice. 
A  tender  made  before  the  bringing  of  action  for  the  en- 
forcement of  a  lien  need  not  include  the  cost  of  filing  the 
lien  notice,  since  it  is  only  in  the  event  of  the  lienor's 
prevailing  in  case  of  a  suit  that  he  is  entitled  to  recover 
the  cost  of  filing  such  notice. — Id 4 

See  Appeal,  28. 

TIDE  LANDS. 

Bale  hy  State — Construction  of  Contract — Inclusion  of 
Lands  Within  Government  Survey,  A  purchaser  from 
the  state  of  tide  lands  described  as  lying  in  front  of,  ad- 
jacent to,  or  abutting  on  a  lot  as  surveyed  and  platted  by 
the  general  government  does  not  thereby*  acquire  title  to 
tide  lands  within  the  meandered  calls  of  said  lot,  but 
only  in  front  of,  or  abutting  on,  or  adjacent  thereto. — 
Shelton  Logging  Co.  v,  Gosser 126 

TORTS. 

Joint  Tort  Feasors — Setting  Aside  Verdict  Against  One — 
Effect  Upon  Liability  of  Others,  The  action  of  the  court 
in  setting  aside  a  verdict  and  dismissing  an  action 
against  one  of  two  Joint  tort  feasors  cannot  be  urged  as 
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error  by  the  other  defendant,  since  each  tort  feasor  is 
severally  liable  for  the  whole  damage. — Birkel  v.  Chand- 
ler  241 

See  CoRPOBATiONs,  6. 
TRIAL. 

1.  Challenge  to  Legal  Sufficiency  of  Evidence.  Although 
the  evidence  in  an  action  based  upon  a  contract  giving 
plaintiff  one-half  of  the  net  profits  arising  from  real 
estate  investments  was  hardly  sufficient  to  permit  the 
jury  to  determine  the  net  profits,  a  challenge  to  the  legal 
sufllciency  of  the  evidence  was  properly  overruled,  where 
the  evidence  showed  that  defendant  admitted  more  than 
three  years  after  the  dealings  between  him  and  plaintift 
were  closed  that  plaintiffs  share  was  for  an  amount  In 
excess  of  that  for  which  suit  was  brought. — Marvin  v, 
Yates 60 

2.  Instructions — Comment  on  Evidence.  Where  references 
to  the  evidence,  made  by  the  court  in  its  charge  to  the 
Jury,  do  not  amount  to  an  explanation  or  criticism  of  the 
evidence,  nor  assume  that  a  particular  fact  is  proven 
thereby,  such  comment  is  not  in  violation  of  §  16,  art  4, 
of  the  constitution,  which  prohibits  judges  from  com- 
menting on  the  evidence. — French  v.  Seattle  Traction  Co..  264 

3.  Refusal  of  Requested  Instructions.  The  refusal  of  the 
court  to  give  a  requested  instruction  is  not  error,  where 
Mil  that  is  material  in  the  requested  instruction  is  given 

by  the  court  in  its  own  language. — Id .\  264 

4.  Findings  of  Fact  and  Cor^lusions  of  Law — Separate 
Statement.  Under  Bal.  Code,  §  5029,  which  provides  that, 
in  giving  the  decision  in  an  action  tried  by  the  court, 
the  facts  found  and  the  conclusions  of  law  shall  be  sep- 
arately stated,  it  is  sufficient,  where  the  findings  and 
conclusions  are  placed  under  one  cover,  if  they  are  sep- 
arately and  specifically  set  forth  under  their  appropri- 
ate headings. — Shephard  v.  Gove 452 

5.  Question  for  Jury— Contributory  Negligence.  The  ques- 
tion of  contributory  negligence  is  properly  one  for  the 
jury,  where  reasonable  men  may  fairly  arrive  at  differ- 
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ent  conclusiona  from  the  state  of  facts  proven. — NeUon  v. 
B.  Willey  Steamship  d  Navigation  Oo S48 

6.  Instructions — Construction  as  a  Whole.  Although  de- 
tached expressions  in  the  court's  charge  to  the  Jury,  if 
considered  as  indei>endent  expressions,  may  be  technic- 
ally erroneous,  yet  when  the  instructions  as  a  whole 
fairly  state  the  law  and  do  not  mislead  the  jury,  there  Is 

no  prejudicial  error. — Oarstens  v.  Earles 676 

7.  Bame — Replevin — Instruction  as  a  Whole,  In  an  action 
to  recover  possession  of  an  engine  which  plaintiffs 
claimed  to  have  loaned  a  logging  company,  but  which  de- 
fendants claimed  had  been  supplied  to  such  company 
under  a  written  contract  which  provided,  in  considerar 
tion  of  certain  agreements,  that  plaintiffs  should  furnish 
such  company  all  necessary  supplies,  such  as  provisions, 
meats,  hay,  feed,  and  all  other  necessaries  required  to 
carry  on  the  logging  business  except  horses,  mules  and 
cattle,  an  instruction  that  the  Jury's  verdict  should  be  in 
favor  of  defendants,  if  they  believed  from  the  evidence 
that  the  written  contract  had  never  been  abrogated  and 
that  the  ownership  of  the  engine  vested  in  the  logging 
company,  was  proper  where  the  evidence  showed  that  the 
parties  to  such  written  contract  had  furnished  axes,  saws, 
grindstones,  peevies,  chains  and  wire  cable  thereunder, 
and  it  was  proper  to  leave  it  to  the  Jury  to  determine 
whether  the  engine  had  been  furnished  in  the  same  way. 
—Id 676 

g.  Bame.  Where  there  was  evidence  that  a  partnership  had 
expressly  assumed  to  pay  an  indebtedness  on  a  logging 
outfit  belonging  to  one  of  the  partners  and  used  by  the 
copartnership,  an.  instruction  is  not  misleading  as  inti- 
mating that  one  partner  can  take  partnership  property 
to  pay  his  individual  debts,  because  It  charges  the  Jury 
that  if  they  believe  a  certain  engine  became  the  property 
of  the  partnership  and  that  the  latter,  by  its  managing 
partner,  transferred  it  to  another  in  consideration  of  an 
antecedent  debt,  who  in  turn  transferred  it  to  defend- 
ants upon  their  promise  to  pay  therefor,  then  their  ver- 
dict should  be  for  defendants. — Id 676 

9.  Bame — Comment  on  Evidence.  In  an  action  involving 
the  title  to  a  certain  engine  claimed  by  defendants  under 
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a  written  contract  and  by  plaintiffs  by  virtue  of  a  subse- 
quent abrogation  thereof  by  parol  agreement,  an  instruc- 
tion which  charges  the  Jury  that  "where  It  has  once  been 
established  that  there  has  been  a  contract  of  agreement 
between  two  or  more  individuals,  and  the  same  is  sought 
to  be  avoided  by  any  parol  agreement,  that  the  written 
agreement  is  the  best  evidence/'  should  not  be  held  as 
prejudicial  error  on  the  ground  of  being  a  comment  on 
the  evidence,  where  the  correctness  of  the  written  in- 
strument is  not  disputed  by  any  evidence,  but  in  fact 
fully  conceded,  and  the  only  object  of  the  parol  evidence 
was  to  show  that  the  subject  matter  in  controversy  was 
not  included  in  the  terms  of  the  written  agreement — Id,,  676 

10.  Bame — Preponderance  of  Evidence.  An  instruction 
charging  the  Jury  to  find  in  a  certain  way  unless  the 
contrary  "shall  be  established  by  a  preponderance  of  the 
evidence  satisfactory  to  your  minds,"  in  effect  tells  the 
Jury  that,  if  they  "believe"  from  a  preponderance  of  the 
evidence,  they  should  so  find,  and  such  charge  Is  not  mis- 
leading on  the  ground  of  telling  the  Jury  that  more  than 

a  preponderance  of  evidence  is  required. — Id 676 

11.  Bame,  The  use  of  the  term  "fair  preponderance"  in  re- 
ferring in  an  instruction  to  the  preponderance  of  evi- 
dence necessary  to  Justify  the  finding  of  the  Jury  is  not 
misleading. — Id 676 

See  Contracts,  3;  Criminal  Law,  1,  5-7;  Master 
AND  Servant,  6;  Municipal  Corporations,  16,  18, 
19,  24;  Negligence,  1,  2;  Parties,  1;  Partnership; 
Replevin,  1,  2 ;  Street  Railroads,  1-3 ;  Torts. 

TROVER  AND  CONVERSION. 

1.  Conversion — Evidence — Admissibility.  In  an  action  for 
the  conversion  of  cattle,  a  letter  by  plalntifTs  attorneys 
to  some  of  the  defendants  who  had  possession  of  them, 
that  the  cattle  had  been  stolen  and  that  steps  would  be 
taken  to  recover  their  value  unless  surrendered  to  the 
owner,  is  admissible  in  evidence  to  show  notice,  al- 
though containing  irrelevant  and  incompetent  matters, 
which  had  already  been  excluded  as  incompetent. — Reo 
tor  V.  Thompson 40O 
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2.  Same — Liability  of  Receivers  of  Btolen  Property.  The 
fact  that  the  original  taking  was  by  one  of  the  defend- 
ants who  shipped  the  cattle  by  rail  consigned  to  himself 
to  be  delivered  at  the  stock  yardd  of  the  other  defend- 
ants, would  not  entitle  the  latter  to  a  non-suit,  where 
they  had  actual  notice  that  the  original  taking  was 
wrongful.— /d 400 

S.  Same — Measure  of  Damages.  Where  goods  have  been 
wrongfully  converted  by  one  to  his  own  use,  demand 
for  their  return  or  payment  is  unnecessary  on  the  part 
of  the  owner  prior  to  suit,  and  the  fact  that  he  makes 
such  demand  would  not  alter  the  character  of  his  right 
of  action  nor  fix  his  measure  of  damages  at  the  value  of 
the  goods  at  the  time  of  demand,  but  the  true  meas- 
ure of  damages  would  remain  the  value  at  the  time  the 
goods  were  wrongfully  taken. — Zindorf  v.  Western  Ameri- 
can 00 695 

See  Corporations,  5,  6;  Pleading,  4. 

TRUSTS. 

1.  Conveyance  of  Real  Estate  to  Trustee  in  Order  to  Dis- 
charge  Debts — Oontinuance  of  Trust  Relation.  Where  a 
conveyance  of  real  estate  was  made  to  a  person  with  au- 
thority to  sell  it,  pay  certain  debts  of  t];^e  grantor,  and 
account  to  him  for  the  excess,  the  relation  of  trustee  and 
cestui  que  trust  was  thereby  established,  which  was  not 
discharged  by  the  sale  of  the  property  and  the  payment 
of  the  debts  by  the  grantee  so  as  to  alter  the  relation  of 
the  parties  to  that  of  debtor  and  creditor,  but  the  trust 
attached  to  the  money  realized  and  the  grantee's  duty  to 
account  became  continuous. — Irwin  v.  Holbrook 89 

2.  Trust  Imposed  on  Executors  by  Will — Jurisdiction  of  Bu- 
perior  Court.  Where  by  the  terms  of  a  will  the  execu- 
tors are  constituted  trustees  for  the  purpose  of  manag- 
ing the  estate  without  the  intervention  of  the  probate 
court,  marshal  its  assets  and  devote  the  proceeds  in  the 
interest  of  a  specified  beneficiary,  the  superior  court  has 
Jurisdiction  on  its  equity  side,  and  not  in  probate,  of  an 
action  instituted  by  the  cestui  que  trust  against  the 
trustees  for  an  accounting  and  for  their  removal. — fife- 
attle  v.  McDonald 98 


768  INDEX— Vol,  26. 


TRUSTS — GONTINXTED. 

8.  Banie— Action  Against  Trustees — PleadinQ--Demurrer. 
Where  tniBtees  named  by  a  will  accept  the  trust  there- 
under directing  them  to  convert  the  testator's  estate  into 
money  with  all  convenient  and  Judicious  speed  and  mar- 
shal all  the  assets  of  the  estate  into  a  fund,  which  shall 
be  annually  tendered  to  the  city  of  Seattle  for  the  pur- 
pose of  constructing  a  public  hall,  if  the  city  shall  ac- 
cept same  and  contribute  an  equal  amount,  a  complaint 
against  the  trustees  for  an  accounting  and  their  re- 
moval is  proof  against  general  demurrer,  when  it  al- 
leges that  they  have  failed  and  refused  for  a  period  of 
more  than  nineteen  years  to  dispose  of  the  property  of 
the  estate  and  marshal  Its  assets,  have  mismanaged  such 
moneys  as  they  have  received  and  are  Inactive  and  negli- 
gent in  the  discharge  of  their  trust. — Id 98 

4.  Bame,  In  such  an  action,  it  is  unnecessary  that  the 
complaint  allege  that  the  city  has  been,  or  Is,  ready  to 
contribute  to  a  public  hall  or  that  it  is  injured  by  the 
delay,  since  such  a  state  of  facts  would  afford  no  ex- 
cuse for  non-performance  of  the  duties  of  the  trust. — 
Jd 98 

See  Charitixb,  1-4. 

USES.    See  Chabities. 

VARIANCE.    See  Embezzlement,  2;  Master  and  Sebvant,  4; 
Municipal  Cobpobations,  14;  New  Tbial,  3. 

VENUE. 

Change  of  Venue — Timeliness  of  Motion.  A  motion  for  a 
change  of  venue  comes  too  late,  where  it  is  Interposed 
at  the  close  of  plaintiff's  case,  upon  the  dismissal  from 
the  case  of  the  only  defendant  residing  in  the  county 
where  the  trial  was  had,  when  there  is  no  showing  that 
such  defendant  had  been  made  a  party  in  bad  faith  for 
the  purpose  of  enabling  the  venue  to  be  laid  in  such 
county,  since  Bal.  Code,  §  4856,  provides  that  a  defend- 
ant entitled  to  a  change  of  venue  must  apply  therefor 
"at  the  time  he  appears  and  demurs  or  answers." — ReO' 
tor  17.  Thompson 400 

See  EImbezzlement,  4;  Wills,  3. 


L 
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WATERS  AND  WATER  COURSES. 

1.  Prior  AppropriatiOfir—Veated  Rights— To  What  Area  Ap- 
plicable. The  prior  appropriator  of  water  upon  public 
lands  for  the  purposes  of  Irrigation  has  a  right  thereto 
superior  to  all  other  claims,  whether  founded  upon  ap- 
propriation or  riparian  ownership,  and  under  the  statute 
of  Washington  Territory  (Laws  1873,  p.  "520)  recognizing 
such  right  and  regulating  the  use  of  water  In  Taklma 
county,  which  provides  that  any  person  having  title  or 
possessing  right  to  any  agricultural  lands  In  such  county 
"shall  be  entitled  to  the  use  and  enjoyment  of  the 
waters  of  the  streams  or  creeks  in  said  county  for  the 
purpose  of  making  said  land  available  for  agricultural 
purposes  to  the  full  extent  of  the  soil  thereof,"  such 
prior  appropriator  of  waters  In  Takima  county  holding  a 
possessory  right  to  a  definite  tract  of  agricultural  land 
Is  entitled  to  water  for  the  Irrigation  of  the  whole 
thereof  as  of  the  date  of  his  original  appropriation, 
when  his  use  of  the  water  for  Irrigation  has  been  con- 
tinuous and  his  extension  of  the  area  of  cultivation  has 
been  made  with  reasonable  diligence. — Longmire  v.  Smith  439 


2.  Same — Measurement  of  Water  Required — Insufficiency  of 
Proof — Reminding  for  Further  Proof.  The  fact  that 
there  is  no  clear  and  satisfactory  proof.  In  an  action  for 
Injunction  against  Subsequent  approprlators,  showing 
the  amount  of  water  required  by  the  prior  appropriator 
thereof  for  irrigating  arid  lands  for  agricultural  crops, 
would  not  deprive  such  appropriator  of  his  full  right  to 
the  waters  to  which  he  is  entitled  under  his  appropri- 
ation, but  the  matter  can  be  properly  remanded  to  the 
lower  court  In  such  a  case  for  the  purpose  of  adducing 
evidence  upon  which  to  base  a  decree  for  the  quantity 
of  water  required. — Id 439 

WILLS. 

1.  Construction — Governed  by  Situs  of  Realty.  A  devise  of 
real  property  is  governed  by  the  law  of  its  situs,  and  not 
by  that  of  the  testator's  domicile. — In  re  Stewards  Es- 
tate      32 

2.  Rights  of  Judgment  Creditor  of  Devisee — Priority  of 
Lien.  A  judgment  creditor  of  a  devisee  under  a  will  ac^ 
quires  no  lien  against  the  devisee's  interest  in  the  realty 


I 
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of  the  estate,  when  the  devisee  is  indebted  to  the  estate 
in  excess  of  the  value  of  his  share. — Biyyer  v.  Rohimon. .  117 

3.  Probate  of  Foreign  Wills — Venue,  Under  Bal.  Code, 
§  6087,  which  provides  for  the  probate  of  wills  In  the 
county  in  which  any  part  of  a  testator's  estate  may  be, 
although  he  was  not  a  resident  of  the  state  nor  died 
therein,  it  is  not  necessary  that  a  will  executed  in  a  for- 
eign country  by  a  person  domiciled  there  should  be  first 
proved  in  such  foreign  country  according  to  the  laws 
prevailing  there  in  order  to  entitle  it  to  probate  in  this 
state.—Jn  re  Clay80n*8  Estate 258 

4.  Contest — Right  to  Jury  Trial.  Proceedings  to  contest  a 
will  are  in  their  nature  equitable,  and  trial  by  jury  of 
issues  of  fact  therein  Is  not  a  matter  of  right. — Id 253 

WITNESSES. 

1.  Transactions  With  Decedent— Parties  in  Interest — Hus- 
band and  Wife,  Under  Bal.  Code,  §  5991,  which  provides 
that  in  an  action  where  the  adverse  party  sues  as  admin- 
istrator of  a  deceased  person,  then  a  party  in  interest 
shall  not  be  admitted  to  testify  In  his  own  behalf  as  to 

•  any  transaction  had  by  him  with  or  any  statement  made 
to  him  by  any  such  deceased  person,  a  wife  cannot  tes- 
tify to  such  transactions  or  statements  between  her  hus- 
band and  a  deceased  person,  although  made  or  done  in 
her  presence,  where  community  interests  are  involved 
in  the  result  of  the  action. — Whitney  v.  Priest 48 

2.  Transactions  With  Deceased  Person,  The  statute  (Bal. 
Code,  §  5991)  forbidding  a  party  in  interest  to  testify 
as  to  transactions  had  by  him  with,  or  statements  made 
to  him  by,  a  deceased  person,  was  not  transgressed  in  an 
action  for  a  division  of  profits  arising  from  invest- 
ments in  real  estate  under  a  contract  with  a  deceased  per- 
son, where  the  plaintiff  did  not  testify  to  conversations 
or  transactions  with  such  decedent,  but  confined  his  tes- 
timony to  his  inspection  of  certain  lots  when  alone,  stat- 
ing their  value  at  the  time  he  saw  them,  and  that  deeds 
were  afterward  made  for  such  property  to  the  deceased. 

— Marvin  v,  Yates 50 
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3.  Competency — Oro88'Exckminati(m.  Where  a  witness  has 
testified  that  she  knew  the  value  of  the  services  of  her 
minor  child,  In  an  action  for  their  loss,  It  Is  not  error  to 
admit  her  testimony  as  to  what  the  value  was  prior  to 
permitting  adverse  counsel  to  cross-examine  her  as  to 
her  sources  of  knowledge,  since  that  Is  a  matter  that 
might  be  developed  on  her  general  cross-examination. — 
Birkel  v.  Chandler 241 

4.  Inconsistent  Statements — Impeaching  Testimony — Admis- 
siWity  in  Rebuttal,  Although  declarations  made  by  an 
agent  several  weeks  after  an  accident  would  be  inadmis- 
sible for  the  purpose  of  establishing  the  principal's  lia- 
bility, yet  evidence  thereof  In  rebuttal  is  admissible  for 
the   purpose  of   impeaching  the   agent's  testimony   by 

^  showing  that  he  had  made  statements  out  of  court  con- 
tradicting those  made  by  him  while  on  the  witness 
stand. — French  v.  Seattle  Traction  Co 264 

See  Criminal  Law,  3,  7;  Parent  and  Child,  1-3. 
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